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Preface 

These course notes intend to provide a broad and generic background to the prosecution of fisheries 

offences in the IOC Smartfish project region. The challenge of such a task is not only the fact that there 

are 19 different sets of legislation, but also that the countries have different legal systems. The intention, 

and hope, is that the countries which have a need for a more comprehensive and country-specific guide to 

the prosecution of fisheries offences, will use these class notes as a background and framework to develop 

a guide. 

 

With the above in mind, prosecutors are encouraged throughout the notes to provide country specific 

information. The intention is also to add to, and amend, the material based on feedback and during partic-

ipation in courses. It is therefore the intention that these notes will be a “living document” and that it can, 

with a fair amount of effort, be converted into a comprehensive country specific guide to the prosecution 

of fisheries offences. 

 

These notes deal principally with marine fisheries and fisheries in the great lakes of Africa, and draw 

from a variety of sources. While the authors have attempted to provide credit to all sources where it is 

due, it was quite a difficult task and we acknowledge our debt to various persons and institutions
1
. 

 

Comments and suggestions will be welcomed and such feedback can be addressed to Mr Marcel Kroese, 

MCS expert at the Smartfish IOC program, or to myself. 

                                                           
1
 These course notes roughly follows the structure of The Prosecution of Environmental Crime: A Guide for Prosecutors, a publication 

by the South African Department of Environmental Affairs and Department of Justice and Constitutional Development, authored by Phil 

Snijman and Clarissa Molteno, and also partly draws on the contents of that guide. Other sources include class notes prepared by 

Professor John Gibson of the Institute for Marine and Environmental Law at the University of Cape Town, South Africa. Thank you to 

Stop Illegal Fishing for permission to use their case studies and to JD Kotze for assisting with the Hout Bay Bengis case study. A big 

thank you to Bianca Tosolari for her assistance in the research for, and drafting of, these notes. In many instances the author also draws 

from personal experience in the field. 
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1. Introduction 

1.1. The prosecution of fisheries offences within the context of environmental crime 

 

Fisheries offences can be classified as environmental crime. Environmental crime, in broad terms, can 

simply be described as crimes against the environment. However, even such a simple definition begs the 

question of what the environment is. The environment is not necessarily defined within a strict scientific 

meaning, but a good legal definition in national legislation will take cognisance of the scientific realities. 

An inclusive definition of the environment will not only include the physical environment consisting of 

the land, water and the atmosphere of the earth, but will also include micro-organisms, plant and animal 

life, and more importantly, the interrelationships among and between them. It should also include the 

physical and chemical properties and conditions (and can even include the aesthetic and cultural proper-

ties and conditions) of the foregoing that influence human health and wellbeing
2
. 

From the above it is clear that the environment is not limited to the physical elements it consists of, but 

also includes the interrelationships and processes that govern the natural world, such as marine ecosys-

tems and the natural cycles that influence life in the oceans and lakes. 

Environmental crime can therefore be described as any offence that harms or negatively affects, or has the 

potential to harm or negatively affect:  

• the protection and conservation of the environment; or 

• the ecologically sustainable use of the environment; or 

                                                           
2 This definition is based on the definition found in section 1 of the South African National Environmental Management Act. 
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• the health and well-being of people through a change in their environment. 

 

Environmental crime can further be broken down into the following three broad categories: 

• Crimes relating to land, planning and development; 

• Crimes relating to natural and cultural resources; and 

• Crimes relating to pollution control and waste management. 

The subcategory of crimes relating to fisheries, or marine living resources, fits into the general category 

of offences relating to, or affecting, natural resources, while marine pollution will fall under the category 

of crimes relating to pollution control and waste management
3
. 

Fisheries and the prosecution of offences relating to fisheries is a fast growing area of concern worldwide, 

due to the ever increasing over exploitation of fish stocks, and the pervasiveness of illegal fishing 

methods. African seas are being devastated by both legal and illegal overfishing, while local fishing 

industries decline. If fish stocks are not protected, there is a very real danger of overfishing and some 

species are in danger of commercial extinction. The overfishing of African coastal waters, often by large 

foreign vessels, which either fish without authorisation, or in contravention of the licence conditions or 

specifications as to gear, has had a serious impact on fish stocks. In other areas, such as the Victoria Lake 

region, local fishing for the export market has placed the nile perch stocks under severe strain. This even 

has a direct impact on the rising rate of unemployment and on the ever- increasing flow of migration to 

Europe
4
. 

                                                           
3
 Marine pollution is a related subject, but will not be covered in any detail in these notes. 

4
 See IPS, Overfishing Linked to Food Crisis, Migration, Hilaire Avril, from the IPS news website,  http://ipsnews.net/africa/nota.asp?idnews=43514 
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1.2. The motivation of the commission of fisheries offences and the implication for   

investigations and prosecutions 

 

Environmental crime is usually the result of calculated business decisions either to make money or save 

money. It is, in essence, a crime of greed
5 

Environmental crime is almost always about making money. The motivation is either to generate financial 

reward or to avoid financial expense, both being motivated by financial benefit
6
. Financial gain is either 

direct, such as in the case of the illegal exploitation or trade in valuable marine or freshwater fish, or 

indirect, such as the avoidance of the cost of a fishing licence or the correct gear. The following aspects, 

all of which find application in fisheries offences, should be kept in mind: 

 In some cases such crimes, as is the case with other money-making crimes, are co mitted within 

organised crime syndicates. This has implications for the investigation and prosecution. 

 The commission of such crimes is often multinational due to lucrative overseas markets, and 

often crosses man-made borders and causes environmental and financial harm in other countries. 

This requires international co-operation in the combating and investigation of such offences. Inter-

national agencies such as Interpol, and international and regional treaties and agreements, play a 

crucial role in controlling this aspect. 

 Such crimes are usually deliberate, intentional acts, implying that harsh sentences are appropri-

ate. This necessitates the need for appropriate sentencing. A fine is often just seen as another busi-

ness expense, and might not serve as an effective deterrent. If a fine is the only appropriate penalty, 

it needs to exceed the economic advantage gained by noncompliance. 

                                                           
5
 Comment from a presentation Environmental Crime and why it should be Prosecuted by Andrew Lauterback, U.S. Environmental 

Protection Agency, delivered at the first national training course for prosecutors in South Africa: Prosecuting Environmental Crimes, 

Helderfontein Estate, Midrand, July 2005. 
6
 Comment from a presentation “The Connection between Environmental Crime and Commercial Crime”, using Abalone Related Offences 

as a Case Study by Phil Snijman, presented at the White Collar Crime Summit Gallagher Estate, Midrand, South Africa, November 2004. 
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 Appropriate sentences and other supplementary measures not only need to be an effective de-

terrent, but also need to be able to level the economic playing field. This aspect is elaborated on be-

low. 

 

Economic benefit goes further than just direct enrichment. The following categories are described by the 

U.S. Environmental Protection Agency
7
: 

 Delayed Compliance: In delaying compliance, the violators eventually comply, but in the interim they 

have the use of the money that should have been spent on compliance. Investing such money derives 

financial gain. In a very simple sense, the violators “gain” the interest on the amount of money that 

should have been invested in infrastructure, technology or equipment, at the expense of their activities 

which harm the environment. 

Compliance avoidance: When violators avoid compliance, they essentially will never incur those costs 

that would have been necessary to be able to comply. 

 Illegal competitive advantage: Economic benefit is derived from an illegal competitive advantage. In 

this context such benefits are derived from taking fish illegally, or taking undersized fish or prohibited 

species, and selling these products on the market. Economic savings are derived from the failure to buy 

the correct fishing equipment and gear or to pay the licensing fees. These benefits and savings are used to 

under-price fish products and capture a higher market share. 

A simpler way to describe these offences is: lying, cheating and stealing
8
. Lying, because most activities 

that affect the environment, as is the case with the fisheries industry, rely upon a system of authorisations 

and government monitoring, and these offences are often committed by falsifying authorisations, licenses 

or reports which corrupt the regulatory system which leads to a loss of control by the regulators; cheating, 

because these offenders cheat legitimate businesses, which would include legitimate participants in the 

fishing industry who comply with the law; and stealing, because perpetrators take resources such as fish 

illegally, in order to make money. 

                                                           
7
 Information supplied by Andrew Lauterback. See footnote 5. 

8
 From a presentation Environmental Crime and why it should be Prosecuted by Andrew Lauterback, U.S. Environmental Protection Agency, 

delivered at the first national training course for prosecutors Prosecuting Environmental Crimes Helderfontein Estate, Midrand, South Africa, 

July 2005. 
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9  

1.3. Relationship with other crimes 

 

Fisheries crime will sometimes overlap with other statutory offences that are committed simultaneously. 

These may include the contravention of public health legislation, legislation dealing with the transport of 

fresh products, customs and excise legislation and contravention of tax laws, to name but  a few. Within 

organised illegal fishing syndicates, there are often links to other organised crime activities. 

Fisheries offences are further linked to commercial crime, a connection that has its origin in the 

motivation of almost all environmental crimes, i.e. financial benefit, as was discussed above. Illegal 

fishing activities often include a host of criminal activities, including bribes, falsifying permits, licenses 

of authorisations, and fraud. Furthermore, the proceeds of illegal trade are usually the subject of some 

form of money laundering as well as tax evasion. 

The result of the aforementioned brings about the practical necessity of close co-operation between 

different enforcement agencies to also combat what is in effect an environmental crime, with the tools 

usually reserved for commercial crime, as well as the involvement of various other government agencies. 

This will include the use of the police service, customs and tax officials and other specialised agencies 

such as asset forfeiture units or anticorruption agencies. 

                                                           
9
 Information taken from http://www.itfglobal.org/flags-convenience/sub-page.cfm 
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1.4. The importance of effective prosecution of fisheries offences 

 

Environmental crime threatens the air we breathe, the water we drink and the food we eat
10

. 

This quote is especially pertinent to fisheries, because fish forms part of the staple diet of so many, and an 

important part of the economy of many African countires. The long-term negative effect of illegal fishing 

on the national economy is a loss of revenue and the depletion of natural resources, eliminating any 

possibility of a future economy based on such a resource. It is of utmost importance to protect this 

valuable asset, and maintain fish stock in order to provide food and to sustain commercial fishing. 

                                                           
10

 See footnote above. 
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Furthermore, if a particular resource is lost or damaged by the elimination of a species or increased 

pollution, to name but two examples, this will also have an adverse effect on the larger ecosystem. 

Natural ecosystems depends interalia on the species composition, or biodiversity, and the interaction of 

species forms a delicate and interdependent ecosystem. Other natural processes such as the carbon or 

water cycle also depend on a balanced environment, as do climate. Any change to the species 

composition, or the habitat, results in both foreseen and unforeseen consequences. 

The objectives of effective fisheries prosecution therefore are
11

: 

 to protect our marine and fresh water environment and resources; 

 to ensure the survival, health and well-being of all people, and that of future generations; 

 to make it impossible for the offender to commit the offence again, either by incarceration, or 

by taking away the means of continuing with that offence;  

 to punish those who commit offences relating to fisheries; 

  to make offenders responsible for damage caused to the environment and the resource; 

 to deter and discourage others from committing such offences; 

 to level the economic playing field, thus protecting those who comply with the law; and 

 to fulfill our moral and ethical responsibility towards nature itself, our fellow man and future 

generations. 

 

 

                                                           
11

 See above 



15 
 

 

 

 

 

12 The Marine Living Resources Act 18 of 1998. 

13 These included Hout Bay, its operational manager, Collin van Schalkwyk, several West Coast lobster fisherman with whom Hout Bay 

had contracted, and fourteen fisheries inspectors who had taken bribes during the course of the scheme. 
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14 16 U.S.C. § 3372(a)(2)(A). 

15!16 U.S.C. § 3371(a). 

16 Following the court’s decision to hold a restitution hearing, the United States submitted a report prepared by the Ocean and Land 

Resource Assessment Consultants (“OLRAC”), a group of experts commissioned by the South African Department of Marine and 

Coastal Management, setting out two different methods for calculating restitution. 

17 As defined in the Mandatory Victims Restitution Act of 1996 (“MVRA”), and the Victim and Witness Protection Act of 1982 

(“VWPA”). 
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2. The international dimension: International and regional agreements  

 

Much of the world’s marine fishing takes place many miles from the coast, in waters beyond the 

territorial sea
12

. The sustainable management of those resources presents challenges for international law, 

because fish stocks are not confined to narrow zones of national jurisdiction. The failure of the 1958 

Geneva Convention on the Territorial Sea to decide the bredth of territorial waters resulted in a series of 

unilateral claims to exclusve fishing zones of 12 miles or more, which inevitably led to conflict with 

other states. The resentment of developing coastal States against foreign vessels from developed countries 

fishing close to their 12-mile EFZs led to widespread international pressure for more extensive national 

controls, which were reflected in the negotiations at the Third United Nations Conference on the Law of 

the Sea (UNCLOS III). Even before the final text of the UN Convention on the Law of the Sea was 

adopted in 1982, many states had already declared 200-mile Exclusive Economic Zones (“EEZs”). 

The UN Convention on the Law of the Sea (“UNCLOS”) was signed by 159 states and other entities, but 

did not enter into force until a year after it had been ratified by 60 states. UNCLOS defines different types 

of maritime zones that may be subject to varying degrees of coastal jurisdiction: these include internal 

waters, the territorial sea, the EEZ and (of less importance for fisheries) the continental shelf. 

2.1. Relevance for prosecutions 

 

International and regional responsibilities with regard to fishing are mainly regulated through the use of 

international agreements. Customary international law also plays a role, but customary law principles 

have mostly been incorporated into the various international agreements. Whilst treaties, conventions and 

protocols to conventions are binding instruments, there are also relevant non-binding “soft law” 

instruments in existence, e.g. the United Nations (“UN”) Food and Agricultural Organisation (“FAO”) 

Code of Conduct for Responsible Fisheries. Some of these non-binding international legal instruments 

serve as predecessors to binding agreements. In other cases the agreements follow on protracted 

negotiations over years, and often on initiatives originating from conferences such as the 1992 UN 

Conference on Environment and Development (commonly referred to as “the Rio Summit”). 

International organisations such as UNEP (United Nations Environment Programme), FAO (United 

Nations Food and Agricultural Organisation) and the WCU (World Conservation Union, formerly known 

as the International Union for the Conservation of Nature, or IUCN) often play a leading role and in some 

                                                           
128This chapter partly relies on Professor John Gibson’s notes entitled “Marine Resources Law, Conventions and Legislation on Marine 

Living Resources, Area Regimes”, who is mentioned and credited on page 2. 
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cases, also serve as the secretariat for such conventions. Administrative and other functions are usually 

the task of a secretariat, and the convention of parties meets regularly, often annually. Many of these 

agreements are international in the wider sense, whilst others are regional in their application and 

membership. 

International agreements reflect the reality of environmental crime and fisheries offences in particular: 

• The effects of such crimes can have a global impact, as is the case with the depletion of fish stocks; 

• The effects of such crimes, such as marine pollution, sometimes cross man-made borders into    

neighbouring countries; 

• Illegal fishing is often committed by foreign vessels or foreign nationals; 

• The illegal trade in fish and other wildlife products often cross international borders via illegal exports: 

• Parts of the environment such as the high seas and Antarctica do not fall under the jurisdiction of any 

country. Open access to fish and other natural resources which are common property, often lead to 

overexploitation of natural resources, overfishing, or environmental degradation. This is what is 

referred to as the “tragedy of the commons”, a term coined by Hardin in 1968
19

. 

• Illegal fishing is more common in countries with poor MCS activity (which is often due to a lack of 

resources) and in countries whose penalties for such offences are inadequate. 

International agreements and mechanisms that provide for co-operation in the investigation and 

prosecution of environmental crime are also relevant in this context. 

International or regional agreements may oblige countries to institute control measures, create certain 

offences and can even require that certain sentences be prescribed to offenders. Whilst many agreements 

require sentences to be sufficiently harsh (often in very general terms), or require that attempts must be 

made to harmonise sentences between countries
20

, others have more specific prescriptions. UNCLOS, for 

example, does not allow for the option of direct imprisonment in the case of transgressions by foreign 

vessels in the EEZ
21

. International agreements may also determine jurisdiction and create certain 

enforcement powers. UNCLOS is again a good example of this as it determines varied jurisdiction within 

  

19 See Fuggle, RF and Rabie, MA (editors) Environmental Management in South Africa Juta,1992. Chapter 3 by Stauth, RB and Baskind, P.H. 

20
 
See e.g. Article 8(4) of the SADC Protocol on Fisheries that requires comparable levels of penalties.

 

     21 See Article 73(3) of UNCLOS 
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the various maritime zones, but in certain circumstances also allows for hot pursuit
22

 beyond such 

borders. 

2.2. Process of adoption and incorporation into domestic law 

 

In most instances, international agreements are negotiated through a protracted process, signed by a duly 

authorised representative and must then also be ratified by parliament. This process however only creates 

obligations between the member states and the provisions of the agreement must be incorporated into 

national legislation in order to become binding on the countries’ citizens. It is important to note that once 

a country becomes a member of a particular international organisation, or party to a particular 

international agreement, the obligations associated with such membership, or the provisions of such 

agreement are only binding on the country, and not on an individual citizen. Only once such international 

agreement is adopted into domestic law does it bind the citizens to the extent that it is adopted, as 

explained above. 

 

2.3. International and regional agreements and organisations relating to fisheries 

 

Some of the relevant agreements and organisations that may find application in the IOC Smartfish project 

are the following: 

The United Nations Convention on the Law of the Sea (“UNCLOS”) has been described as probably the 

most elaborate world order bargain struck by the international community
23

. UNCLOS importantly 

provides for the determination of baselines, internal waters, territorial waters, the contiguous zone, the 

maritime cultural zone, the exclusive economic zone and the continental shelf. UNCLOS allows the 

territorial waters, extending to 12 nautical miles from the baselines, which roughly corresponds with the 

low water mark, to be part of a country’s territory
24

. 

23 Glazewski, J, Environmental Law in South Africa, Butterworths, Second Edition: 2005 

24 Extensive uses were made of Professor John Gibson’s notes in this portion. 
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Internal waters: 

Article 8 of UNCLOS provides that internal waters comprise of all those on the landward side of the 

baseline from which the breadth of the territorial sea is measured. A state has absolute sovereignty within 

its own internal waters, except in so far as it may have undertaken treaty obligations to admit foreign 

vessels to its port. A state therefore has exclusive control over fisheries in its own internal waters. 

Territorial sea: 

Article 2 provides that the sovereignty of a state, including control over fisheries extends to its territorial 

sea extending to 12 nautical miles from the baselines. Article 17 provides that this differs from internal 

waters in that the territorial sea is subject to a right of “innocent passage” by foreign vessels. The normal 

baseline of the territorial sea is the low water line along the coast, but because a low water baseline can 

produce impractical results with some coastal configurations, alternative baselines are allowed in certain 

circumstances - these often have the effect of enclosing larger areas as internal waters and extending the 

scope of national sovereignty. Thus, where coastline is deeply indented or fringed with islands, Article 7 

provides that straight baselines following its general direction may be used. Articles 8 – 11 deals with 

certain situations which involve difficult baselines, by providing for "straight lines” to be drawn across 

well-marked bays as well as “historical bays” also, rivers flowing directly out into the sea and harbours. 

Article 12 provides that naturally formed islands that are above water at high tide irrespective of size, 

have their own territorial sea. 

Article 3 of UNCLOS permits states to establish a limit up to 12 nautical miles from the baselines. In the 

absence of a mutual agreement, states with opposite or adjacent coasts may not generally extend their 

territorial sea beyond the median line. 

The right of “innocent passage” in the territorial sea entitles foreign ships to navigate through those 

waters. Passage is deemed innocent so long as it is not prejudicial to the peace, good order or security of 

the coastal state. The list of non-innocent activities in UNCLOS includes fishing and acts of wilful and 

serious pollution
25

. A coastal state may take whatever steps necessary to prevent passage that is not 

innocent 
26

,and can even exclude such vessels from passage from the territorial sea. Foreign ships 

exercising the right of innocent passage are obliged to comply with legislation enacted by the coastal state 

in accordance with international law, and UNCLOS. 

25 Article 19 of UNCLOS. 

26 Article 25 of UNCLOS. 
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 A state cannot prevent innocent passage by foreign ships through its territorial sea; however it can 

regulate the manner in which the right is exercised. 

 

Exclusive Economic Zone 

UNCLOS approved the concept of the EEZ, which stretches beyond and adjacent to the territorial sea to a 

maximum distance of 200 nautical miles from the territorial sea baselines
28

. Rocks incapable of 

sustaining human habitation or economic life of their own cannot possess an EEZ or continental shelf
29

.  

Article 56 provides that within the EEZ the coastal state has sovereign rights for the purpose of exploring, 

exploiting, conserving and managing the living and non-living resources of the sea-bed, as well as its 

subsoil and the super-adjacent waters. The coastal state is empowered to enforce its associated legislation 

by whatever measures are necessary
30

. Other states enjoy the freedom of navigation and over-flight in the 

EEZ, together with the right to lay submarine cables and pipelines
31

. 

A coastal state enjoys certain rights in its EEZ, however they also have certain obligations. The coastal 

state should determine the total allowable catch (“TAC”) of living resources, and ensure through proper 

conservation and management measures that they are not endangered by overexploitation and maintain or 

restore populations of harvested species at levels that can produce the maximum sustainable yield 

according to Article 61. 

 

 

 

27 Chris Park, Dictionary of Environment and Conservation, Oxford University Press, 2007 :300 

28 Article 55 and 57 of UNCLOS. 

29 Article 121 of UNCLOS. 

30 Article 73 of UNCLOS. 

31 However note article 58 and 59 of UNCLOS. 
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The Continental Shelf 

A coastal state has sovereign rights over this area for the purpose of exploring it and exploiting its natural 

resources, however these are confined to mineral and other non-living resources together with sedentary species of 

living organisms (that include oysters, mussels and clams)
32

. 

High seas 

The high seas lie beyond the internal waters, territorial sea and EEZ, which are open to all states and incapable of 

national sovereignty according to Articles 86-87 and 89. The freedom of the high seas includes rights of navigation 

and fishing. The management of fisheries on the high seas can therefore only be achieved through the willingness 

of flag states to regulate their own registered fishing vessels and to enter into agreements with other states. 

 

The contiguous zone and maritime cultural zone 

The contiguous zone and maritime cultural zone both extend to 24 nautical miles from the baselines, and 

countries can respectively enforce their fiscal, customs and immigration laws, and heritage resources law 

in these zones. 

 

 

 

 

32 For more information on the Continental shelf, see artices 76, 77, 78, 83, and 210 of UNCLOS. 



26 
 

 

 



27 
 

 

The Agreement for the Implementation of the Provisions of UNCLOS of 10 December 1982 relating 

to the Conservation and Management of the Straddling Fish Stocks and Highly Migratory Fish 

Stocks (the “Straddling Stocks Convention” or “Fish Stocks Agreement”) is very important in this con-

text. Straddling stocks are those that occur within the EEZ of two or more coastal states, and highly 

migratory species are listed species occurring both within and beyond the EEZ’s in the high seas. 

Sections 63 and 64 of UNCLOS require states to establish regional organisations, such as those discussed 

below, to manage these fish stocks. The United Nations Food and Agricultural Organisation Code of 

Conduct for Responsible Fisheries is a voluntary international instrument. Countries who are members of 

the FAO and subscribe to the Code, can chose to ratify the binding Agreement to Promote Compliance 

with International Conservation and Management Measures by Fishing Vessels on the High Seas (“the 

Compliance Agreement”). 

The International Convention for the Regulation of Whaling is administered by the International Whaling 

Commission (“IWC”). The International Whaling Commission (IWC) was established on 2 December 

1946 in Washington DC under the International Convention for the Regulation of Whaling, which en-

tered into force on 10 November 1948. The Commission has as its main objective the conservation of 
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whale stocks and the orderly development of the whaling industry in terms of the regulations of the 

Convention
33

. 

The Convention on the Conservation of Antarctic Marine Living Resources (“CCAMLR”) came 

into force in 1982, as part of the Antarctic Treaty System, in pursuance of the provisions of Article IX of 

the Treaty. It was established mainly in response to concerns that an increase in krill catches in the 

Southern Ocean could have a serious effect on populations of krill and other marine life; particularly on 

birds, seals and fish, which mainly depend on krill for food
34

. 

The Southwest Indian Ocean Fisheries Commission (“SWIOFC”) was established in 2004 by Resolution 

1/127 of the FAO Council under Article VI 1 of the FAO Constitution. The main objective of SWIOFC is 

to promote the sustainable utilization of the living marine resources of the South West Indian Ocean 

region, by the proper management and development of the living marine resources, and to address com-

mon problems of fisheries management and development faced by the Members of the Commission
35

. 

The Indian Ocean Tuna Commission (“IOTC”) is an intergovernmental organization mandated to 

manage tuna and tuna-like species in the Indian Ocean and adjacent seas. The objective of the Commis-

sion is to promote cooperation among its members with a view to ensuring, through appropriate man-

agement, the conservation and optimal utilization of stocks covered by this Agreement and to encourage 

sustainable development of fisheries based on such stocks
36

. 

 

33 Information taken from the Department of International Relations and Co-operation from 

http://www.dfa.gov.za/foreign/Multilateral/inter/iwc.htm. 

34 Information taken from the general introduction http://www.ccamlr.org/pu/e/gen-intro.htm found at http://www.ccamlr.org/. 

35 Information taken from Food and Agriculture Organization of the United Nations official website, Fisheries and Aquaculture Department 

found in http://www.fao.org/fishery/rfb/swiofc/en 

36 Information taken from Food and Agriculture Organization of the United Nations official website , Fisheries and Aquaculture Department 

found in http://www.fao.org/fishery/rfb/iotc/en. 

37 Information from source notes, Review of the legal frameworks, including fisheries based laws, where they pertain to MCS and RFMO 

agreed actions, in the ESA-IO region, to determine areas to be updated and harmonized and identify barriers to the implementation of 

effective MCS, Phil Snijman, IRFS Programme, EDF 10 AGROTEC CONSORTIUM! 
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The Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES) can of course not 

be described as a fisheries agreement, but marine species have also been listed.  

These include Cetacea spp.(dolphins, porpoises and whales), some of which are listed on Appendix I and the rest 

on Appendix II, the great white shark (Carcharadon carchairias) on Appendix II and the Coelacanth on Appendix 1. 

 

As far as the African lakes are concerned, the Lake Victoria and Lake Tanganyika Conventions are of 

particular importance in this context. The Lake Victoria Fisheries Organization (“LVFO”) was formed 

through the Convention for the establishment of the Lake Victoria Fisheries Organization (“Lake Victoria 

Convention”) signed in 1994 by Kenya
40

, Tanzania and Uganda as a result of the need, to manage the 

fisheries resources of Lake Victoria in a coordinated manner. The Organization is an institution of the 

East African Community (“EAC”), and its aim is to harmonize, develop and adopt conservation and 

management measures for the sustainable utilization. 

 

38  See www.mcs-sadc.org. 

39 Bird Life International, Regional Fisheries Management Organisations, information from 

http://www.birdlife.org/action/science/species/seabirds/rfmo.html 

40 Information taken from http://www.lvfo.org/ 

http://www.mcs-sadc.org/
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Of living resources of Lake Victoria to optimize socio-economic benefits from the basin for the three 

Partner States. The seat of the Organization is in the Republic of Uganda
41

. The LVFO implements 

fisheries co-management on Lake Victoria by legally empowering fisheries communities to become equal 

and active partners with the Government in fisheries management and development
42

.The LVFO guides 

supports and implements the building of the capacity of communities to participate in management. 

The LVFO is comprised of the following organs: the Council of Ministers; the Executive Committee; 

Policy Steering Committee, the Fisheries Management Committee, the Scientific Committee, and such 

other committees, subcommittees and Working Groups as may be established; and the Permanent Secre-

tariat
43

. This structure is rather complex, but it is specifically designed to connect into the EAC structures 

and ensure regional equity and harmonization. The important organ of the LMFO is the Council of Minis-

ters, which is the principal body of LVFO. It makes and adopts measures for management and conserva-

tion of fisheries resources. It is made up of ministers from the Partner States responsible for fisheries
44

. 

Working groups implement the LVFO policies and activities under each of the LVFO programs. The 

Working Groups consist of staff from fisheries research and fisheries management institutions, and 

additional experts from Fisheries Training Institutions, Universities and Civil Society Organizations who 

are specialists in a given area. The Regional Working Group for Monitoring, Control and Surveillance 

(RWGMCS) is responsible for policy and implementation of the MCS strategy. 

The fishing communities are organized through the formation of legally empowered Beach Management 

Units (BMUs). These are not formally part of the LVFO structure but it is intended that they will become 

formally integrated into the LVFO.45 BMUs are legally constituted organizations responsible for manag-

ing the fisheries and the beaches over which they have jurisdiction. Some BMUs have become involved 

active pursuit and apprehension of illegal fishers and traders ideally in collaboration with security forces 

or local fisheries officers. The main function of BMUs is however to support efforts to reduce illegal and 

destructive fishing and BMUs are currently achieving this through the application of self- regulation, 

education and sensitization, record-keeping of vessel activities and visitors and provision of information 

to security forces. 

 

41 FAO Website http://www.fao.org/fishery/rfb/lvfo/en 

42 See footnote 8. 

43 See footnote 9. 

44 http://www.stopillegalfishing.com/sifnews_article.php?ID=19 
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The contracting states of the Convention on the Sustainable Management of Lake Tanganyika 

(“Lake Tanganyika Convention” or “LTC”) are the Republic of Burundi, the Democratic Republic of 

Congo, the United Republic of Tanzania and the Republic of Zambia. The general aims of the LTC are 

protection, conservation, management, and sustainable development of the natural resources of Lake 

Tanganyika, to meet the needs of present and future generations in an equitable manner. The member 

states agreed to cooperate under the LTC to formulate protocols, engage in joint research ventures and to 

implement the Convention. Member states should also in terms of the LTC co-operate in the development 

and implementation of harmonized laws and standards concerning the management of Lake Tanganyika 

and its basin to ensure sustainable use of the lake’s natural resources. 

Article 7 of the LTC provides that the Contracting States will co-operate to promote sustainable fisheries 

management on Lake Tanganyika and will take appropriate measures to prevent and reduce as far as 

possible adverse impacts from fishing activities under their jurisdiction or control. In order to promote 

sustainable fisheries management, the Contracting States, acting separately and jointly agreed to develop, 

implement and enforce a framework fisheries management plan for Lake Tanganyika in conformity with 

the “strategic action program”
46

. 

The Contracting States agreed in Article 13 of the LTC to collaborate in the preparation and implementa-

tion of a “strategic action program” to give effect to the measures set out in the Convention, and to moni-

tor the effectiveness thereof. The Contracting States also agreed to ensure that the measures contained in 

the strategic action program are integrated into relevant national policies, strategies, programs and plans. 

The LTR project has supported research on the pelagic fisheries since 1992 and drawn up a “Framework 

Fisheries Management Plan”. This plan identifies five critical components requiring further investment to 

develop sustainable fisheries, which includes MCS. The governments of Burundi, Democratic Republic 

of Congo, Tanzania, and Zambia established the Lake Tanganyika Authority (“LTA”) in 2008. The LTA 

was launched as an institutional management structure that includes the Conference of Ministers
47

, the 

Management Committee and the Secretariat. The Conference of Ministers is the primary branch of the 

LTA and consists of four Ministers, one from each of the “Lake Tanganyika riparian” countries. The 

major function of the Conference of Ministers is to evaluate the implementation of the LTC. The LTA 

promotes regional cooperation and sustainable management of the natural resources in the Lake Tangan-

yika basin and coordinates the implementation of the LTC. 

45 See above footnote. 

46 Prepared in accordance with Article 13 of the LTC. 

47 Information taken from http://lta.iwlearn.org/about 
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The LTA also coordinates and oversees the implementation of the “Regional Integrated Management Pro-

gramme”. 

 

2.4. International assistance in the prosecution of fisheries offences 

 

International assistance can take place via informal or formal methods. Informal person-to-person meth-

ods via telephone, fax and e-mail are faster methods, and can determine whether a formal request will be 

useful. However, information gathered in such an unofficial way is often not admissible in court. Formal 

methods, or “agency-to-agency” have the advantage of usually resulting in the gathering of admissible 

evidence, but can often be time consuming and extremely frustrating due to the red tape associated with 

such processes. It mostly depends on whether there is a mutual assistance treaty in place between the 

requesting and receiving country. It also sometimes requires that the offence in question be an offence in 

both countries (the principle of “dual criminality”). Such mutual assistance agreements require the other 

country to assist in obtaining evidence, searches and seizures, forfeiture and extradition. It does, however, 

have the advantage that assistance is usually obligatory, and that the request is between central authori-

ties, and not courts
48

. 

Some international agreements on environmental issues also make provision for co-operation in investi-

gations and prosecutions. These provisions are generally described in broad terms, but some have more 

specific provisions on co-operation. An example of this is the SADC Protocol on Fisheries that makes 

provision for co-operation in fisheries surveillance and law enforcement in Article 9, and further provides 

in Article 6 that all parties shall endeavour to establish common positions and undertake co-ordinated 

actions with regard to other relevant international forum, conventions and agreements. The SADC 

 

48 The part on formal and informal methods partly relies on a presentation International Assistance in Environmental Prosecutions: Tools 

and Methods by Robert S. Anderson, United States Department of Justice, delivered at the first national training course for prosecutors 

Prosecuting Environmental Crimes, Helderfontein Estate, Midrand, July 2005, available on www.emi.gov.za. 
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Protocol on Mutual Legal Assistance in Criminal Matters applies to investigations, prosecutions and 

other related proceedings, and requires parties to provide assistance with any such efforts, including 

search and seizure, and gathering evidence and obtaining statements and measures for the seizure of the 

proceeds of crime
49

. 

Prosecutors dealing with cases requiring co-operation from other countries are urged to look at the rights 

and obligations of member countries in terms of the specific applicable international or regional agree-

ments, as well as those that are generally applicable. The International Criminal Police Organization 

(“Interpol”) is a global policing organisation that ensures and promotes assistance between police authori-

ties internationally. They can assist in the investigation of transnational organised crime of an environ-

mental nature. Interpol recognises environmental crime as a serious and growing international problem 

driven by the pursuit of financial gain
50

. 

 

 

International and regional agreements have played a major role in the protection of the environment in the 

global context. Many countries in the African region have recognised this by ratification of such agree-

ments and active participation in such organisations. The challenge however, remains the practical appli-

cation and enforcement of these agreements. 

49 Article 2 of the SADC Protocol. 

50 Information taken from www.interpol.int/ 
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International co-operation on environmental crime is largely lacking due to the paucity of regional and 

international instruments, or their lack of implementation in domestic legal systems. Yet, as the global 

economy expands, this remains one of the last hurdles to cross to have a global legislative reach, as many, 

if not most of the illegally harvested products or the proceeds thereof, end up beyond the borders where 

the first transgression took place
51

. 

Prosecutors are urged to remind the courts of their wider responsibility towards the regional and global 

community when dealing with environmental offences which have a global or cross border effect, espe-

cially at the sentencing stage. 

 

 

 

 

 

 

 

 

 

 

51 Comment by Marcel Kroese, then Director: Fisheries Operations, Pacific Island Fisheries Forum Agency, Honiara, Solomon Islands; 

previously Director: Monitoring and Surveillance, Marine and Coastal Management in South Africa, and currently MCS expert at the 

Smartfish IOC programme. 

52 Text quoted verbatim from “ Stop illegal fishing 01” found at 

www.stopillegalfishing.com/doc/forming_an_african_voice_in_international_processes.pdf 
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3. Inspections, search and seizure under national3. Inspections, search and seizure 

under national fisheries legislation 

 

An intimate knowledge of the country specific fisheries legislation is of course a prerequisite for effective 

prosecution of fisheries offences. At the same time such legislation cannot be seen in isolation, but must 

be applied within the context of the country’s law on criminal procedure, criminal law and law of 

evidence. 

3.1. Unique aspects pertaining to fisheries offences 

 

Fisheries offences are unique in many respects, due to the distinctive environment in which they are 

committed, and the fact that such prosecutions will often require evidence of a technical and scientific 

nature. In this respect preservation and correct presentation of the chain of evidence becomes of vital 

importance, as discussed further below. 

Prosecutors should therefore be aware that their role in guiding investigations should include the 

following factors in the context of fisheries related offences: 

• Prosecutors should be able to advise and assist fisheries inspectors with their preparation for 

inspections, searches and seizures, as well as the handling of exhibits. 

• The defence in a trial often attacks the legality of a search and seizure in an effort to exclude evidence. 

In such a case, prosecutors should be knowledgeable about the different powers of officials within the 

legislation so as to be able to lead the necessary evidence on the admissibility of such evidence. 

• The defence in criminal trials often also attacks the chain of custody of exhibits. Prosecutors are urged 

to play an active role in assisting fisheries inspectors and investigators in setting up “standard operating 

procedures” to ensure a proper chain of custody where required. It is respectfully submitted that if 

prosecutors play a more active role in assisting fisheries inspectors and investigators to conduct 

inspections and searches, many attacks on the legality of such inspections, searches and seizures can be 

avoided, or at least successfully countered. 

• Fisheries legislation in most countries contains its own peculiar provisions on inspections, search, 

seizure and handling of exhibits. Prosectors should be affay with these provisions in order to guide 

investigations and present evidence obained from these methods in court. 
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• If the empowering legislation makes provision for both inspections and searches (usually with or 

without a warrant), it is important that the prosecutor is able to to determine which of these procedures 

must be followed in any given circumstance. 

• Some fisheries legislation covers unique situations in inspections, search and seizure dealing with 

jurisdiction within the different maritime zones, as well as the right of hot pursuit. 

• Due to the novelty of some search and seize operations in the context of fisheries related crimes, 

prosecutors are urged to get involved in the review of supporting affidavits, preparation of search 

warrants and the briefing of search teams, and can also assist in establishing the importance of seized 

items after the search
53

. 

• In the case of unique provisions in fisheries legislation, it may also be helpful if prosecutors provide a 

copy of such legislation to presiding officers or judges who may not be familiar with the legislation. 

Items seized in fisheries offences very often include perishable items, live or dead fish specimens and 

scientific samples that require unique procedures for the handling of such evidence. Exhibits must be 

handled correctly in order to be presented before court. 

3.2. Powers of fisheries inspectors relating to inspections, search, and seizure 

 

In many countries these powers will be specified in the principal fisheries act, but in some instances 

additional powers are also provided for in subordinate legislation
54

. In addition, the law of criminal 

procedure has to be taken into account. 

The provisions on inspections, search and seizure in the fisheries legislation will, in so far as the marine 

component is concerned, contain provisions unique to its area of application: the sea. This has the further 

implication that powers of inspection, search and seizure differs according to the different maritime 

zones, a subject governed by international law, and discussed in detail in Part 2 above. Note the 

following: 

 

 

53 From the presentation Search and Seizure in Environmental Cases: Tips and Traps by Robert S. Anderson, US Department of Justice 

delivered at the first national training course for prosecutors: Prosecuting Environmental Crimes Helderfontein Estate, Midrand, July 

2005 

54 An example of this is the extensive Deep Sea Fishing Authority Act (CAP No. 388) Regulation of 2009,which are the most relevant for 

port inspections and licensing of foreign fishing vessels in Tanzania
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As the internal and territorial waters fall within the country’s borders, all provisions of the fisheries 

legislation (as well as other law and legislation) will apply in these areas, and these powers can also be 

exercised in respect of foreign vessels; 

• As far as the EEZ is concerned, not all other legislation will apply, but all fisheries legislation will apply 

to foreign vessels and nationals as well. 

• With regard to local fishing vessels, the fisheries legislation will apply extraterritorially and therefore 

also to local fishing vessels in the high seas. 

The implication of the above is that the powers of inspection, search and seize in terms of fisheries 

legislation can be exercised in relation to all foreign vessels within the EEZ, irrespective of the fact that 

the EEZ does not form part of the country’s, as well as to all local fishing vessels, even beyond the EEZ. 

In the context of the international and regional agreements on fishing, and the tragedy of the commons, as 

was alluded to in Part 2 above, it is clear that the responsibility of the flag state to regulate and control its 

vessels in the high seas is an important aspect of the global protection of fisheries resources. 

In addition, the powers of fisheries inspectors usually include the right of hot pursuit in accordance with 

article 111 of UNCLOS, and set out in Part 2 above. A fisheries inspector may therefore stop, board, and 

search outside their EEZ, any foreign fishing vessel followed in hot pursuit, which he or she has 

reasonable grounds to believe has been used in the commission of an offence in their waters, and can 

bring such a vessel and crew to any harbour or port in their country. It is however very important to note 

that the right of hot pursuit ceases as soon as the vessel enters into the territorial waters if its own State or 

of a third state
55 

. 

Most fisheries legislation contains powers of inspection in relation to: 

• All local fishing vessels, also on the high seas; 

• All vessels, including foreign vessels, in the EEZ; 

• Fish processing etstablishments or factories; or 

• Any other place where fish are kept, store or sold. (this will include processing factories, fish markets 

and even restaurants). 

 

55 See Article 111(3) of UNCLOS.
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There is a difference in approach regarding the power to stop and search vehicles, and the authority to set 

up roadblocks. In some countries vehicles may be stopped and inspected, while in other countries this 

may only be done based on a reasonable suspicion of non-compliance. 

 

Generally speaking, fisheries legislation affords fisheries inspectors the right to enter and search a 

premises (other than a fish processing establishment) only with consent, or based on a warrant. Also, 

generally inspectors have the power to enter and search where there are reasonable grounds to believe 

that a warrant would be issued, but that the delay that may be caused by applying for a warrant would 

defeat the object of the entry or search. 
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Seizure of objects is usually allowed where such objects are specified in the search warrant, or where 

such objects are reasonably suspected of having been used in the commission of the offence, or where the 

object was taken illegally or is possessed illegally. Objects that may be seized usually include the vessel, 

vehicle or other mode of transport used in the commission of the offence, prohibited gear or gear used in 

the commission of the offence, equipment and fish or fish products taken, produced or possessed in 

contravention of the legislation, and any other object that may serve as evidence in a court of law. “Other 

objects” may include logbooks, documents such as catch records, cell phones and computer generated 

evidence, to mention but some of the possibilities. 

In many African countries, the fisheries legislation contains very specific provisions on the handling of 

seized items. This is necessary for two main reasons. The one is the fact that big commercial vessels, 

once being seized, are quite expensive to retain in a port or harbour, and secondly, that fish or fish 

products seized, are perishable and cannot be kept for long periods, or retained until such time as the 

court makes a finding on its disposal. Common provisions in the legislation thus include provisions that 

vessels or vehicles seized may be returned to the owner on the payment of security, or that fish or fish 

products may be sold or donated prior to the case being finalised. In some instances such powers are 

granted to the fisheries department or inspector; in other instances an application in this regard must be 

brought in front of the courts. 



46 
 

 

 

3.3. Chain of evidence 

 

It is not the duty of prosecutors to be physically involved with the handling of exhibits after seizure, nor 

would it be wise to do so. Prosecutors are, however, in a position to assist with setting procedures in 

place on how to handle evidence, and are indeed the role players who are in the best position to do so. 

The chain of evidence, or chain of custody, will in many cases determine whether the prosecutor can 

prove his or her case. Such a situation would arise when confiscated fish require identification by a 

scientific expert, or where DNA samples are taken to be analysed, to name but two examples. The final 

aim or objective is a clearly documented path which maps the course of the fish, fish product or sample 

from the time of seizure to the time of formal identification or analysis, and where practically possible, a 

secure sample may be kept for court purposes. The same guidelines will apply to confiscated gear and 

other items, where these might need to be produced as evidence later in court. 

A typical procedure for the handling of seized fish or fish products will have the following components: 

• The fish should be provisionally identified, counted and weighed. This must take place in the presence 

of the accused if possible; 

• The fish must be placed in bags and sealed with a tamper proof seal with a unique printed number. The 

numbers must be noted in the statement. This must also be done in the presence of the accused where 

possible. 
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• This process must be photographed. Close-up photographs of the fish must also be taken, as 

photographs can also be used for identification purposes in court. 

• The bags must be kept at a secure storage place, and a register of the bags and numbers must be kept; 

• The expert identifying the fish must note the number on the bag and that the bag was still intact when 

he/she performed the identification. 

• Should it be necessary to dispose of the fish, a small random sample should be kept for court purposes. 

The above is the ideal situation, and will not always be practicable. Various variations and alternatives 

can however be used, as long as the chain of custody remains secure. The same procedure, with the 

necessary adaptations, can be used to secure other evidence as well. 

While it was pointed out above that fisheries inspectors usually have the power to inspect fish markets 

and restaurants, there is also an additional approach that can assist in eliminating the trade in illegal 

species, as seen in the case study below. 

 

 

 

 

56 This case study was take verbatim from “NEPAD, Stop Illegal Fishing 03 Case Study Series, February 2011. 
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4. THE DECISION TO PROSECUTE 

 

4.1. Guiding factors 

 

Cases should only be enrolled if there is evidence under oath that establishes the elements of the offence 

and links the accused to it; there should therefore be sufficient admissible evidence to provide a 

reasonable prospect of a successful prosecution. Prosecutors should act in the interest of the wider 

community and not necessarily in accordance with their wishes, nor that of a certain segment of the 

community. 

The last mentioned aspect is particularly relevant in the decision to prosecute in fisheries offences. In many African 

countries fishing is the main avenue of income and livelihood for subsistence fishermen, and forms the large part 

of the country’s GDP. This aspect should be appreciated by prosecutors, however at the same time; prosecution 

should be in the interests of the wider community (including future generations) and which will very often also be 

in the interest of the local community in the long term. In situations where prohibited methods of fishing, for 

example with dynamite, have become part of the local culture, and therefore acceptable, these mind-sets can very 

often be changed only with effective prosecution. 

In addition to the general and prescribed criteria used by prosecutors, there are two basic criteria in the decision to 

prosecute in the case of fisheries crimes
57: 

• Environmental harm (i.e harm to fisheries, or fish stocks, and the ecosystem) 

• Culpable conduct 

These criteria are measured on a sliding scale. A case with substantial environmental harm (or threatened or 

potential harm), but reflecting a relatively low amount of culpable conduct, could very well be worth prosecuting. 

Conversely, a case with relatively low environmental harm, but where the offender has demonstrated a great deal 

of blatantly intentional conduct, may be a good candidate to pursue. An example of this would be where an 

offender provided false information when applying for a fisheries license or authorisation, but has not as yet used it 

to fish. 

 

57 This paragraph adapted from presentations by Andrew Lauterback, US Environmental Protection Agency and Bruce Pasfield, US Department of 

Justice, presented at Prosecuting Environmental Crimes- A training Course for South African Prosecutors, July 2005, Midrand and 1994 memo of the 

Environmental Protection Agency’s Office of Criminal Enforcement titled The exercise of Investigative Discretion. See www.epa.gov. 
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These criteria are measured on a sliding scale. A case with substantial environmental harm (or threatened 

or potential harm), but reflecting a relatively low amount of culpable conduct, could very well be worth 

prosecuting. Conversely, a case with relatively low environmental harm, but where the offender has 

demonstrated a great deal of blatantly intentional conduct, may be a good candidate to pursue. An 

example of this would be where an offender provided false information when applying for a fisheries 

license or authorisation, but has not as yet used it to fish. 

Culpability can also increase because the perpetrator is a repeat offender, or due to the involvement of 

organised crime syndicates and the coincidence of commercial crimes such as fraud or corruption. The 

presence of lying, cheating and stealing discussed in Part 1 above is usually a decisive factor in the 

discretion to prosecute. 

The prevalence and seriousness of the offence is a factor that generally applies, but in this context, the 

constant contravention of certain provisions within the fisheries sector, and not necessarily by the same 

offender, might necessitate prosecution as the only alternative to set an example and send out a message 

that non-compliance will not be tolerated, resulting in better compliance in the industry. If there is a 

prevalence in the use of illegal monofilament nets in the industry, it might be necessary to target this 

offence and prosecute all such matters.  

4.2. Alternatives to prosecution 

 

Although the decision to prosecute lies at the discretion of the prosecutors, in most countries, various 

enforcement options are available to fisheries inspectorates in responding to non-compliance with 

environmental legislation. These range from informal warnings to the suspension, cancellation or 

revocation of permits and licences. 

It is respectfully submitted that alternative action should not be considered in the following 

circumstances, which may serve as a guideline: 

• Where the action was intentional or grossly negligent, irrespective of whether the threat or damage or 

potential damage to the fish stocks or marine or fresh water environment is or was negligible; 

• Where the offence caused, or had the potential to cause, serious environmental harm, or a serious threat 

to the resource; 

• Where the offence is of an organised nature; 

• Where the offence is linked to other serious offences such as fraud, falsification or corruption; 



57 
 

 Where the carrying out of any activity was intentionally done without the 

necessary license or permit and no reasonable steps were taken to obtain such authorisations 

• Where there is substantive failure to comply with the conditions of a license or permit; 

• Where there is substantive failure to comply with an administrative 

directive or notice (where such conduct is criminalised); 

• Persistent wrongdoing or non-compliance (eg. failure to comply with prescriptions on fishing gear 

where this has been pointed out in the past); 

• Where there is a failure to supply information, or the supplying of false information to a fisheries 

inspector; 

• In the case of obstruction or hindering of an inspector in carrying out their powers; 

• Where a fisheries inspector has been impersonated, assaulted or intimidated. 

There may also be administrative enforcement tools available under legislation; however this will differ 

from country to country. Administrative enforcement is separate to criminal enforcement, however they 

can both be used concurrently, and thus a choice does not have to be made between the two. An example 

is the issuing of a directive, which can be done in addition to prosecution, or as an alternative to 

prosecution. In most cases non-compliance with such a directive or notice is also a criminal offence. 

Most fisheries legislation provides for the suspension or cancellation of licences in cases of non-

compliance, and this can be an effective deterrent in the context of enforcement. 

It is in this context that the compounding is an effective tool, and if it is provided as an option in the 

legislation, it must be stressed that this is seen as part of (albeit an alternative method within) the criminal 

enforcement process
58

. 

Compounding is a process whereby an accused pays compounding charges in lieu of undergoing the 

consequences of prosecution. Compounding of offences allows the accused to avoid a lengthy process of 

criminal prosecution, which would save cost, time, and mental agony in return for payment of 

compounding charges. Compounding is a process that must be carefully set out in each country’s 

legislation, and thus the process will differ from country to country. There are numerous factors, which 

may be taken into account before the compounding process is used, which will again depend on  

 

58.Phil Snijman,! Review of the legal frameworks, including fisheries based laws, where they pertain to MCS and RFMO agreed actions, 

in the ESA-IO region, to determine areas to be updated and harmonized and identify barriers to the implementation of effective MCS. 
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each country’s legislation
59

. 

The fisheries legislation in many African countries such as the Comoros, Kenya, as well as countries off 

the coast of Africa such as Mauritius, Madagascar provide for the compounding of offences. Usually this 

process involves the Minister responsible for fisheries initiating such a procedure in certain cirscumstanc-

es, such as when the alleged offender admits the commission of the offence and agrees in writing to its 

being dealt with through compounding. The Minister may then compound the offence by accepting a sum 

of money and may even in some instances order the release of any vessel or other articles seized in 

connection of the offence on payment of a sum of money not exceeding the estimated value of the vessel 

or other articles. It is also stipulated in many instances that any sum of money received through this 

procedure must be dealt with as though it were a fine imposed by a court
60

. In some countries, a Com-

pounding Commission assists the Minister or Secretary in deciding whether or not to compound offenc-

es
61

. 

Admission of guilt fines is totally separate from compounding. An admission of guilt fine is often provid-

ed for in fisheries legislation, whereby an accused is able to pay a fine rather than apprearing in court. 

The accused will still have a previous conviction if an admission of guilt fine is paid, but in cases where 

such fines are issued the offence is usually minor and does not warrant imprisonment. It is an useful 

alternative to the necessary appearance of an accused and the running of a trial, provided, of course, that 

the accused does pay the fine. Admission of guilt fines should only be used in the case of minor offences. 

4.3. Charging corporate bodies and juristic persons 

 

In most legal systems, companies or corporations, and some other institutions or entities have legal 

personae and can therefore be prosecuted. 

In the decision to charge a corporation, the basic point of departure should be that in most cases, 

corporations should not be treated differently from individuals. If you have sufficient proof that a 

director, member or corporate employee, acting for the benefit of a fishing company or fish processing 

establishment, committed a fisheries offence, then the corporation should be charged. There are, however, 

some unique considerations when dealing with a corporation, which are set out as follows
62

:  

59! Information from “Frequently Asked Questions (FAQs)”, http://www.sebi.gov.in/faq/consentord-faq.pdf 

60! Information from “The use of administrative sanctions” found in http://www.fao.org/DOCREP/006/Y5063E/y5063e04.htm 

61! Phil Snijman,! Review of the legal frameworks, including fisheries based laws, where they pertain to MCS and RFMO agreed actions, in 

the ESA-IO region, to determine areas to be updated and harmonized and identify barriers to the implementation of effective MCS. 

62 Adapted from presentations by Lauterback and Pasfield. 
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 If the corporation is a going concern, but has no assets, it may be a hollow victory to pursue a case 

against it. In such situations it might be more appropriate to charge only the individuals who 

committed the acts that constituted the offence. 

 Consider whether an employee operated outside the scope of his or her employment and without 

the company’s knowledge when he or she committed the crime. Depending on the particular cir-

cumstances, it might not be possible to charge the corporation, or it might be appropriate to only 

charge the individuals involved in the crime. However, be wary of corporations trying to shift 

blame to the employee in an effort to escape liability. 

 The successful charging of a corporation provides you with the ability to influence the actions of 

many people. Requiring a corporation to develop an effective compliance plan as a condition of 

its sentence can help change corporate culture and corporate behavior and speed up the process of 

compliance within the fishing industry. 

Another issue that needs to be considered is which directors, members or employees to charge. In this situation one 

should consider the relative culpability of the executives and employees
63

. Policy would dictate that the highest 

ranking individual(s) who had actual involvement in the violation should be charged. There will be much less 

deterrent effect in general, and less influence on the future behaviour of a corporation, if only a low-level employee 

is charged. 

There is furthermore often not much purpose in charging a low-level employee, unless of course, the particular 

situation dictates it and the employee has personally benefited from the offence. Very often such employees would, 

however, have little or no financial incentive in the crime, and were just following orders. Such employees can be 

used as witnesses, which of course, have its own inherent dangers due to the employer-employee relationship and 

will require immunity from prosecution, if the legislation governing criminal procedure allows for this. The 

exception might be where the low-level employee makes a false statement to protect himself or herself or his or her 

employer. In such a case it may be unavoidable to charge the employee to preserve the case against the corporation 

or higher ranking executives. If the low level employee is initially approached as a witness, and provides a false 

statement under oath, such an employee can, of course, be charged with perjury or defeating or obstructing the 

course of justice (or attempting to do so). 

  

63 Adapted from presentations by Lauterback and Pasfield. 
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Also note that other legislation might contain specific provisions on the subject, for example, provisions that 

require a foreign fishing vessel to obtain license to fish in respective country’s waters, but also determines that 

the master, owner and charterer of that fishing vessel shall be guilty of an offence if the vessel fish without such 

a license. 

 

 

5. OFFENCES AND DRAFTING OF CHARGE SHEETS 

The countries covered in this guide all have their own legislation dealing with fisheries matters, and while 

this legislation differs from country to country certain key areas are covered by all of these. Below is a 

list of the principal legislation of the countries participating in the IOC Smartfish project: 
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64 Information from ACP Fish II. See http://acpfish2-eu.org/index.php?page=africa&hl=en. 

65 “Review of the legal frameworks, including fisheries based laws, where they pertain to MCS and RFMO agreed actions, in the ESA-

IO region, to determine areas to be updated and harmonized and identify barriers to the implementation of effective MCS”, ”Mission 

Draft Report including desktop study, October 2011”, Drafted by Envolve Consulting (Pty) Ltd July/August 2011. 

66 See note 1. 

67 See note 2. 

68 See note 1. Also see http://www.eritrean-embassy.se/fisheries.htm for a list of all the Notices. 

69 See note 1. 
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71 See note 2. 

72 See above. 

73 See above. 
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74 See note 1. 

 

75 See above. 

76 See note 2. 

77 See note 1. 

78 See note 1. See the Bill athttp://www.parliament.gov.zm/index.php?option=com_docman&task=doc_view&gid=216&Itemid=113
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The following subject matter are usually covered by the legislation that provides that non-compliance 

with these provisions are criminal offences - please provide the specific provisions in your legislation on 

these aspects in the open spaces: 

• Authority or permission to fish is usually based on a system of rights, permits, licensing or other forms 

of authorisation. This authorisation will often distinguish between recreational, artisanal or small scale, 

and commercial fishing. In addition, there will usually be a licensing requirement for local vessels to fish 

in the high seas, and a requirement for foreign vessels to be licensed to fish in the EEZ. Fishing without 

such an authorisation will be a criminal offence. 

……………………………………………………………………………………………………………. 

…………………………………………………………………………………………………………….
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• The legislation often provides that some sort of authorisation is required for related activities, such as 

the transport, processing and trading in fish. 

………………………………………………………………………………………… 

………………………………………………………………………………………… 

………………………………………………………………………………………… 

………………………………………………………………………………………… 

………………………………………………………………………………………… 

• Compliance with the provisions of international and regional agreements are usually prescribed in the 

legislation and contraventions of international conservation and management measures criminalised. 

………………………………………………………………………………………… 

………………………………………………………………………………………… 

………………………………………………………………………………………… 

………………………………………………………………………………………… 

………………………………………………………………………………………… 

• The legislation usually provides for certain protected or closed areas where no fishing is allowed, or 

where only limited fishing activities are allowed. 

………………………………………………………………………………………………………………

………………………………………………………………………………………………………………

………………………………………………………………………………………………………………

…………………………………………………………………………………………………………….. 

• The legislation often provides that fishing may only take place at specified times of the year, usually in 

relation to particular species. This is often referred to as “closed seasons”. 

………………………………………………………………………………………………………………

………………………………………………………………………………………………………………

………………………………………………………………………………………………………………. 

• The legislation sometimes provide for other time restrictions, and in the case of some species, will 

prohibit fishing at certain times, e.g. night. 

………………………………………………………………………………………… 

………………………………………………………………………………………… 

………………………………………………………………………………………… 

………………………………………………………………………………………… 

………………………………………………………………………………………… 

• The legislation often outlaws certain methods of fishing, such as the use of dynamite or poison. 
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………………………………………………………………………………………… 

………………………………………………………………………………………… 

………………………………………………………………………………………… 

………………………………………………………………………………………… 

………………………………………………………………………………………… 

• The legislation usually provides for very specific restrictions on gear, such as nets and longlines, that 

may be used in the fishing effort. 

………………………………………………………………………………………… 

………………………………………………………………………………………… 

………………………………………………………………………………………… 

………………………………………………………………………………………… 

………………………………………………………………………………………… 

• The legislation often have prescriptions on the stowing of gear, very often imposed on foreign fishing 

vessels in the EEZ, or on all vessels in closed or restricted areas. 

………………………………………………………………………………………………………………

……………………………………………………………………………………………………………… 

• The legislation usually provides for certain records, such as catch records, that must be kept. 

………………………………………………………………………………………………………………

………………………………………………………………………………………………………………

…………………………………………………………………………………………………………….... 

• The legislation often provides that a certain class of vessel must be equipped with a vessel monitoring 

system (“VMS”) that is used to track the movements of the vessel via cellphone or satellite tracking 

technology. 

………………………………………………………………………………………… 

………………………………………………………………………………………… 

• The legislation usually provides for species specific restrictions, such as the size and number of fish that 

may be caught, or restrictions on egg-bearing fish. 

………………………………………………………………………………………………………………

………………………………………………………………………………………………………………

………………………………………………………………………………………………………………. 

• The legislation usually provides for specific prescriptions relating to the landing, transportation, 

delivery, receipt, processing and marketing of fish. 

………………………………………………………………………………………… 

………………………………………………………………………………………… 
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• The legislation sometimes contains provisions on pollution control. 

………………………………………………………………………………………………………………

……………………………………………………………………………………………………………… 

• Specific prescriptions on harbours and landing areas are sometimes included in the legislation. 

………………………………………………………………………………………………………………

……………………………………………………………………………………………………………… 

• The legislation sometimes has specific provisions on aquaculture or marine culture. 

………………………………………………………………………………………………………………

…………………………………………………………………………………………………………….. 

• The legislation often creates offences relating to co-operation with fisheries inspectors, or rather the 

lack of such co-operation, such as interfering with such an official in the exercise of his or her duties. 

………………………………………………………………………………………………………………

……………………………………………………………………………………………………………..... 

Some general remarks on the drafting of charge sheets: 

• The charge sheet should be accurate and comprehensive. All essential elements should be included and 

where appropriate, preambles should be used. 

• It is customary and at least preferable (especially where the presiding officer is unfamiliar with the 

particular legislation) to also refer to related sections/regulations such as those – 

- In which the penalty for contravention of the particular enactment is prescribed; 

- creating presumptions on which the prosecution might rely; 

- containing particular evidential rules; and 

- creating definitions. 

• Senior prosecutors are encouraged to draft some basic pro forma charge sheets that can be used by less 

experienced prosecutors.
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6. ASPECTS OF THE TRIAL 
 

 
 

This issue is not dealt with in any detail, as it is not unique to fisheries offences, and also differs 

sunstantially  between  some  countries  due to their different legal systems and principal criminal 

legislaiton or codes. 

 

A few general  remarks  on planning  for the trial, concentrating  on aspects that will be particularly 

relevant to fisheries offences:80 

 

• Know  your  case  docket  and  all  the  facts  of  your  case.  Ensure  all  the evidence is relevant 

and can be authenticated; 

•   Prepare and index photographs, maps, plans and reports; 

 

•   Establish the availability of all witnesses and consult with the witnesses; 

 

• Thoroughly consult with and prepare any expert witnesses you might want to  use.  Ensure  

that  affidavits  from  expert  witnesses  are  complete  and correct; 

• Proving  reliability  of  the  methodology  used  by  the  expert  witness  will require that: 

-  the methodology has been tested; 

-  the methodology has been subjected to peer review; 

-  there is a known and low margin of error 

-  it is an accepted technique in the scientific community; 

-  the methodology and techniques were appropriately applied. 

 

• Where laboratory analysis  was  utilized,  ensure  that  all  instruments  were calibrated, 

controls were in place and that the work was being checked by a colleague. 

 

 
 

80 The general remarks reworked from a presentation by Gert Nel, Deputy Director of Public Prosecutions, KwaZulu-Natal presented at 

Prosecuting Environmental Crimes- A Workshop for Prosecutors, July/August 2006, Pretoria, additional comments by Andrew Lauterback..
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• Prepare  the  expert  witness  for  attacks  on  his  or  her  credibility  by  the defence. The defence 

will often try to make the expert witness who is defensive about not following what is characterized 

as required methods or   by   overstating   the   impact   of   slight   deviations,   discrepancies   or 

omissions. Prepare your expert witness for such attacks. 

• Research   the defense   evidence   where   any v e r s i o n    is a v a i l a b l e  or possible defences or 

evidence expected from the defense; 

• Do background research where necessary; 

• Prepare and plan for a site inspection; 

• Aim to overwhelm the court with the evidence and be mindful of the fact that the record must 

reflect all that transpires in court. 

 

The legislation governing criminal procedure of some countries provides for plea and sentence 

agreements, which are an extremely valuable tool in the prosecution of fisheries offences. These 

agreements are informally referred to as “plea bargains”, and are similar, but not identical to the 

compounding process related to further above. With plea and sentence agreements, the negotiation  is  

between  the  prosecutor  and  the  accused’s  representative, and once an agreement is reached on 

the counts to which the accused will plead   guilty,   and  what  an  appropriate   sentence   is,  this  

agreement   is confirmed by the court and a formal conviction follows. In addition to the general 

advantages of ensuring a conviction and avoiding a trial that might take months to complete, such 

agreements also have other advantages. Plea and sentence agreements can make a huge contribution 

to the rate of disposal of cases on overburdened court rolls, and also allow for the swift disposal of 

cases where circumstances dictate  this, such as where foreign fishing vessels are involved in of-

fences in local waters. 

 

 

 

 

 

CASE STUDY – Environmental Course prove to be effective. 
 

The Story 
 

The  environmental  court  which  opened  in Hermanus,  in 2003,  was  

the  first court in South Africa specifically established to combat 

environmental crime. 
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7. SENTENCING, FORFEITURE AND OTHER ORDERS 
 

 
 

7.1. ISSUES  TO  BE  CONSIDERED   IN  SENTENCING   AND  EVIDENCE   

IN AGGRAVATION 
 
 

It is crucial for prosecutors to prepare for argument on sentence and place evidence in aggravation 

before the court, in order to obtain appropriate sentences. Argument should include a reference to all 

of the following: 

 

•   factors to be taken in consideration 

•   aims of sentencing 

•   penalty provisions and options 

•   case law as it applies to the particular case. 

 

Evidence in aggravation may include: 

 

•   statistics on the prevalence and extent of the crime; 

•expert testimony as to the effect on the environment or resource, which is especially pertinent in the 

context of fisheries offences as this will include evidence on fish stocks; 

•testimony  from  individuals  or  community  groups  on  the  effect  of  the particular crime. 

 

The general factors to be considered in sentencing: 

 

•   The personal circumstances of the accused 

•   The seriousness of the offence 

•   The interests of society 

 

Sentencing  should  account  for  the  accused’s  position  in  relation  to  the offence where 

corporate entities or other juristic persons are involved. It may be relevant to consider the ac-

cused’s rank or position within the company, role   in   the   offence   and   knowledge   about   

likely   damage,   harm or consequence caused by the offence. His or her experience in the field and training 

received might also be relevant.81 

 

81 Advocacy Memorandum. Arguments for Posecutors in Environmental Crime, Interpol Pollution Crimes Working 

Group, Fifth Draft, 21 January 2007. See www.emi.gov.za
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Other relevant factors include the following: 

 

• The accused’s conduct during the offence is also an important factor. Did he or she purpose-

fully conceal the offence? Was the offence the result of ongoing behaviour or single act?82 Did the 

accused use a special skill or training or held a position of trust in connection with the crime?83 

 

• The accused’s conduct after the violation is also relevant. Conduct such as taking respon-

sibility for the offence and remediation of the damage might reduce the severity of the sentence. 

Uncooperative or hostile behaviour would be reason enough for an enhanced penalty;84 

 

• Fisheries crimes do not always present a direct victim. This is one of the main considera-

tions why they are not considered as serious offences and sentences are sometimes inappropriate. 

It is of the utmost importance to lead evidence on the effects of fisheries offences on the environ-

ment and resource (both short-term and long-term), and the ultimate effect on the well-being of 

people and the economy; 

 

• As  mentioned  above  under  the  decision  to  prosecute,  the  interests  of society do not 

necessarily refer to the wishes of society, be it the broad society or a specific group; 

 

• It is important to determine the extent of direct environmental damage resulting from the 

offence. Relevant considerations include 

 

-  the nature, extent and sensitivity of the environment impacted; 

-  the species of fish impacted, and their degree of abundance; and 

-  the  estimated  time  for  the  impacted  environment  or  resource  to deplete. 

 

 

 

 

82 See above. 

83 Martin Harrell. 

84 Advocacy Memorandum. 
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• In cases  where  fortuity  and/or  regulatory  intervention  have  limited  the consequences of the defendant’s 

actions, evidence of potential damage should also be considered. Consideration of potential damage is also 

important in cases where the extent of damage may not manifest itself for many years and where the 

impact of a single violation is not readily discernible (e.g. the depletion of fish stocks). 

 

The aims of sentencing need to be considered as well before an appropriate sentence can be im-

posed. The sentence must: 

• Serve as a deterrent 

• Be preventative 

• Be retributive 

• Be reformative 

 

Note the following: 
 
 
 
• Circumstances may dictate that a specific aim comes to the fore more than others. Perpetual 

offenders, for instance, require heavier sentences than first time offenders. In systems where 

restorative justice applies, courts usually  try  to  rehabilitate  first  offenders  out  of  prison  by,  for  

instance, imposing correctional supervision or a suspended sentence or a fine. It is, however, not 

always possible to keep first offenders out of prison and it will depend on the weight attached by the 

court to different interests in a particular case. Where a specific type of offence has become preva-

lent to the extent that the authorities can no longer effectively  combat it or the court rolls are 

overloaded with similar offences, imprisonment is often the  only  appropriate  sentence,  even  for  

first  offenders.  An  example  of such  an  offence  could  be  prevalent  and  widespread   use  of  

illegal methods of fishing;85 

 

 

85 In this regard Acting Judge Mthiyane of the South African Supreme Court of Appeal in S v Packereysammy 2004(2) 

SALR 167, in an abalone-related matter remarked as follows: The submission was made that because the appellant was a 

first offender he should have been given a sentence that would ensure that he was kept out of jail. A first offender has no 

right to be kept out of jail. It all depends on the circumstances of each case. It has been held that any serious offence can 

lead to imprisonment and frequently imprisonment is the only appropriate sentence that ought to be imposed.
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In order to deter fisheries offences effectively, sentences, including incarceration and monetary penalties, 

should exceed the economic advantage gained by the accused as a result of its non-compliance and 

mitigate or offset the harm caused by the non-compliance
86

; 

• Whilst each single offence may seem trifling, a failure to enforce the law will allow for a continual and 

ultimately irreversible degradation of the environment
87

; 

• The violation of environmental laws undermines not only the domestic rule of law, but also internation-

al policy in specific areas, which are the responsibility of national authorities to enforce.88 This is partic-

ularly relevant in the context of the obligations created by the regional fisheries agreements discussed in 

Part 2 above; 

• General deterrence is especially important in fisheries and other cases of environmental crime, because 

such crimes are generally not motivated by passing emotions, but rather are based on a careful cost-

benefit analysis. Prior to violating a law, an offender typically weighs his or her potential gain from the 

violation against the possibility of detection and the severity of the consequences of detection;89 

• The risk of detection is generally low for fisheries and environmental crimes generally. Thus the conse-

quences of detection (i.e. penalties for violations) must be set high in order to achieve an appropriate 

level of deterrence
90

. 

7.2. FORFEITURE ORDERS REGARDING THE INSTRUMENTALITIES OF A 

CRIME 

 

In many cases, fisheries legislation has specific provisions on forfeiture of the instrumentalities of the 

crime. If seizure took place in terms of the particular environmental legislation, the provisions on forfei-

ture in the particular legislation will also apply. 

 

86 See above 

87 See above 

88 see above 

89 see above 

90 see above
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Forfeiture is a legal penalty where the item used in the commission of the offence, i.e. the instrumentality 

of the crime, is forfeited, usually to the state. In fisheries offences, instruments commonly include vessels 

and fishing gear. 

 

The aims of forfeiture of the instrumentalities of crime are: 

• Removing the incentives to commit crime; 

• Deterring persons from using property to commit crime; 

• Neutralising property previously used to commit crime; and 

• Advancing the ends of justice by depriving those involved in crimes of the use of that property 

 

In achieving these objectives, the focus is not on the guilty state of mind of the wrongdoer, but on the role 

played by the property in the commission of the crime; and the question is whether a functional relation-

ship has been established between the property and the crime. In most instances, the court will only 

forfeit property belonging to a third party after it is established that he willingly and knowingly made the 

property available for illegal use - a difficult and sometimes impossible task for a prosecutor.  

 

7.3. ORDERS REGARDING THE PROCEEDS OF CRIME OR ADVANTAGE 

GAINED 

 

Some of the countries have, or are in the process of implementing legislation that allows for forfeiture 

orders regarding the proceeds of crime
91

. 

Environmental legislation can also provide for such an order
92

. 

 

 

 

91 There are five main pieces of Fisheries’ legislation in Tanzania. The reason for this is that the fishery sector is not a union matter and as a 

result, Mainland Tanzania and Tanzania Zanzibar each have their own specific pieces of legislation that regulate the fisheries sector. Section 

39 of the Mainland Fisheries Act of 2003, and section 27 of the Zanzibar fisheries is the Fisheries Act of 2010 deal with forfeirture respec-

tively. 

92!Section 34(1) and (2) of the National Environmental Management Act 107 of 1998 (“NEMA”), South African legislation, provides that 

whenever any person is convicted of an offence under any provision listed in Schedule 3 of NEMA, and it appears that such person has by 

that. 
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7.4. ORDERS REGARDING THE CANCELLATION  OF LICENSES OR 

OTHER AUTHORISATIONS 

 
 

The cancellation of licenses and other authorisations are by usually reserved for a d m i n i s t r a t i v e    

enquiries a n d  a c t i o n s .  In s o m e  c o u n t r i e s  h o w e v e r  t h e  fisheries legislation provides for a 

court to cancel or suspend a fishing license or permit on conviction. Such possible cancellation or 

suspension firstly serves as a  d e t e r ren t  t o  o th e r  o f f e n d e r s .  Secondly, s u c h  o r d e r s  m a y  b e  

m o r e  effective than a fine where big fishing companies are involved, as a fine can be readily paid 

as a business expense, whereas cancellation of a license may bring fishing operations to a grinding 

halt. 

 

7.5. ORDERS AFFECTING THE STATUS OF THE ACCUSED 
 

 

Environmental legislation may provide for supplementary orders affecting the status of the accused 

after conviction.93   orders s u c h  may take the form of 

 

offence  caused  loss or damage  to any organ of state or other person,  the court may in the 

same  proceedings,  inquire  summarily  and  without  pleadings  into  the  amount  of the  loss  or 

damage so caused. Upon proof of such amount, the court may give judgment in favour of the 

organ of state or other person concerned against the convicted person, which will have the 

same effect as a civil judgment. This therefore allows for an order for loss or damage, including 

the cost of rehabilitation, bu t  only applies to offences listed in Schedule 3 of NEMA.  Section 

34(3) of NEMA allows for supplementary f i n e s  as well as orders for any monetary advantage 

gained where a person has been convicted of a Schedule 3 offence. However, it also provides 

that damages or compensation equal to such an amount may be awarded. In addition, this provi-

sion was amended in by section 22 of the National Environment  Laws Amendment  Act 14 of  

2009  to  provide  that  a  court  can  order  that  such  remedial  measures  as  the  court  may 

determine  must be undertaken  by the convicted  person.  Section  34(4) of NEMA provides  for 

the cost of investigation  and prosecution  to be paid by a person convicted  of a Schedule  3 

offence  by providing  that court  may, upon  application  by the public  prosecutor  or another 

organ  of  state,  order  such  person   to  pay  the  reasonable   costs  incurred   by  the  public 

prosecutor  and  the  organ  of  state  concerned  in  the  investigation  and  prosecution  of  the 

offence. Some fisheries offences are listed under this Schedule and these provisions therefore 

applies to such offences. 

93 Section 34 C (b) of NEMA in South Africa is an example of this.



84 
 

Banning the accused from applying for fishing permits or licences either permanently or for a specified 

period. 

 

7.6. ORDERS REGARDNG SPECIFIC ACTIONS AND THE PAYMENT OF 

DAMAGE, COST AND COMPENSATION 

 

Although still fairly uncommon, there does exist environmental legislation that determines that such an 

order can be made after conviction
94

. 

 

94 See footnote 86. 

95!STOP ILLEGAL FISHING 04, NEPAD, This case study was researched, prepared and reviewed by a 

Stop Illegal Fishing Focus Group with Per erik Bergh, Manuel castiano, Sandy Davies, Peter 

Flewwelling, Florian Giroux and Antonia Hjort. Photographs courtesy of Per erik Bergh, Peter 

Flewwelling, Pierre Malan and Øyvind Mikalsen 
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8. IN CONCLUSION 
 

 
 

Prosecution is often criticised for its limited role in the protection of the environment and natural 

resources. The obvious shortcoming of using criminal measures   is t h a t  i t  i s  a  r e a c t i o n    to 

o f f e n c e s    that h a v e  a l r e a d y    been committed and thus, so it often seems, has already failed 

in its purpose of protecting the environment. 

 

It is respectfully submitted that this criticism is invalid for the following reasons: 

 

•The mere threat of criminal prosecution is often sufficient to change behaviour, and the the 

avoidance of a criminal record already serves as a huge incentive to comply with fisheries 

legislation; 

•Successful prosecutions with sufficiently severe sentences and forfeiture of vessels and catch can 

act as an effective deterrent to other would- be offenders; 

•The  effective  use  of  the  powers  granted  to  fisheries  inspectors  can often lead to an offence 

being interrupted, and where the fish are still alive, being released back into the sea or lake; 

•The  effective  use  of  the  powers  granted  to  fisheries  inspectors  can often  save  the  resource  

from  illegal  exploitation,  e.g.  By the confiscation of illegal nets or other illegal gear before it can 

be used to fish; 

•The effective  use of powers  by fisheries  inspectors  and  investigators, followed  by  successful  

prosecutions,  can  break  up  organised syndicates by arrests, seizure of instrumentalities and the 

incarceration of offenders; 

•Criminal  law  has  somewhat  changed  over  the  past  few  years,  and provisions in environmental 

or fisheries legislation allowing for an order against a convicted person for loss or damages to the 

resource, rehabilitation or an additional order for the proceeds of monetary advantage  gained  

through  the  commission  of the  offence,  is becoming more and more common; 
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• Many  countries  have  promulgated   legislation   on  the  seizure  and forfeiture of the instru-

mentalities and proceeds of crime, that not only act  as  a  deterrent,  but  also  remove  the  incen-

tive  to  commit  such crime and neutralise the use of such property in the commission of offences. 

 

The effectiveness of criminal sanctions as an effective deterrent requires five components: 

 

• The  first  requirement  is  legislation  that  provides  for  effective  powers  to enforce and investi-

gate, that creates offences covering all the relevant transgressions  and  that  provides  for  adequate  

penalties  and supplementary orders at conviction; 

 

• Effective  detection,  enforcement  and  investigation  of  fisheries  offences are  the  second  re-

quirement.  This requires an effective fisheries inspectorate with sufficient resources and the neces-

sary back-up and support from government; 

 

• Successful prosecution is largely dependent on the knowledge and skills of prosecutors, aspects 

that are being addressed through initiatives such as these notes. 

 

• Appropriate s e n t e n c e s  b y the judiciary a re  the fourth requirement  f o r  criminal sanctions to 

act as an effective deterrent. The judiciary must be sensitised and made aware of the importance of 

the fisheries resources, both via training and by prosecutors putting the necessary evidence in ag-

gravation before the court. 

 

• Forfeiture orders and supplementary orders against the convicted person, as set out above, must 

disown the perpetrator of ownership of the vessel and catch, eliminate any financial gain, or po-

tential gain, and where possible, make the offender pay for damage to the resource. 

One can add a sixth requirement: Publication of affective law enforcement operation and prosecutions 

is essential to bring across the message that offenders will be caught and prosecuted. Without such 

publication, the deterrent value is extremely limited. 

 

The  prosecutor’s   role  in  the  above   is  not  only  that  of  preparing   and conducting  a  suc-

cessful  prosecution,  but  prosecutors  can  also  play  an important role in the other requirements as 

well. Prosecutors are urged to propose a m e n d m e n t s  t o  f i s h e r i e s  l e g i s l a t i o n   where  they  

detect  gaps  or problem areas; to assist fisheries inspectors and play an active role in investigations; 
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• TRAFFIC: www. traffic. org. Also see the fisheries trade data user 's guide at  

www.fisheries-trade-data.org 

• Stop Illegal Fishing:www.stopillegalfishing.com 
 

and to ensure that evidence in aggravation is put before the court to ensure appropriate sentences and 

other orders. 

 

Bearing in mind that criminal sanctions are but one component of the efforts to protect fisheries 

resources, the power of such sanctions should not be underestimated.  The fact that fisheries of-

fences  are  almost always about  making money is a recurring theme in these notes. It is the task 

of prosecutors to  ensure  that  crime  does  not  pay  by  removing  the  incentive  for  such offenc-

es. 

The compiler would like to express his gratitude for the effort and dedication of prosecutors in this 

task and trust that these notes will be a useful tool in the ongoing task of the prosecution of fisheries 

offences. 

 

 

               

              

              

  

http://www/
http://www.fisheries-trade-data.org/
http://www/
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9. ANNEXES 

 
 

Please add: 

 

Prosecutors are requested to add all their relevant legislation, reported case law and to 

draft pro forma charge sheets for use by other prosecutors, as annexes to these notes. 

 

 

Annexure 1: Legislation 
 

Annexure 2: Case law 
 

Annexure 3: Pro forma charge sheets 
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La bonne gouvernance et de la gestion des pêches et de 

l'aquaculture permettent d'améliorer la contribution du 

secteur à la sécurité alimentaire, au développement 

social, à la croissance économique et au commerce  

régional ; ceci en assurant par ailleurs une protection 

renforcée des ressources halieutiques et de leurs 

écosystèmes. 

La Commission de l'Océan Indien (COI) ainsi que la 

COMESA (Common Market for Eastern and Southern 

Africa), l'EAC (East African Community) et l'IGAD 

(Inter-Governmental Authority on Development) ont 

développé des stratégies à cette fin et se sont engagés à 

promouvoir la pêche et l'aquaculture responsable.  

SmartFish supporte la mise en œuvre de ces stratégies 

régionales en mettant l'accent sur le renforcement des 

capacités et des interventions connexes visant à : 

 la mise en œuvre d’un développement et d’une 

gestion durables des  pêcheries ;  

 le lancement d’un cadre de gouvernance pour 

les pêcheries  durables dans la région; 

 le développment d’un suivi-contrôle-

surveillance efficace pour les ressources 

halieutiques transfrontalières ; 

 le développment de stratégies commerciales 

regionals et la mise en œuvre  d’initiatives 

commerciales;  

 l’amélioration de la sécurité alimentaire à 

travers la réduction des pertes post-capture et la 

diversification. 

SmartFish est financé par l'Union Européenne dans le 

cadre du 10ème Fond Européen de Développement. 

SmartFish est mis en œuvre par la COI en partenariat 

avec la COMESA, l'EAC et l'IGAD et en collaboration 

avec la SADC. Une collaboration étroite a également 

été développée avec les organisations régionales de 

pêche de la région. L'assistance technique est fournie 

par la FAO et le consortium Agrotec SpA.  

 

By improving the governance and management of our 

fisheries and aquaculture development, we can also 

improve food security, social benefits, regional trade 

and increase economic growth, while also ensuring 

that we protect our fisheries resources and their 

ecosystems. 

The Indian Ocean Commission (IOC), the Common 

Market for Eastern and Southern Africa (COMESA), 

the East African Community (EAC) and the Inter-

Governmental Authority on Development (IGAD) 

have developed strategies to that effect and 

committed to regional approaches to the promotion of 

responsible fisheries and aquaculture.  

SmartFish is supporting the implementation of these 

regional fisheries strategies, through capacity 

building and related interventions aimed specifically 

at:  

 implementing sustainable regional fisheries 

management and development; 

 initiating a governance framework for sustain-

able regional fisheries; 

 developing effective monitoring, control and 

surveillance for trans boundary fisheries re-

sources; 

 developing regional trade strategies and im-

plementing regional trade initiatives; 

 contributing to food security through the re-

duction of post-harvest losses and diversifica-

tion. 

SmartFish is financed by the European Union under the 

10th European Development Fund. 

SmartFish is implemented by the IOC in partnership 

with the COMESA, EAC, and IGAD and in 

collaboration with SADC. An effective collaboration 

with all relevant regional fisheries organisations has 

also been established. Technical support is provided 

by Food and Agriculture Organization (FAO) and the 

Agrotec SpA consortium.   

 

Contact:  

Indian Ocean Commission-SmartFish Programme 

Q4 Sir Guy Forget Avenue – P.O. Box 7, Quatres 

Bornes, Mauritius 

Tel: (+230) 427 6502 

Fax: (+230) 425 7952  


