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Item 11 of the Provisional Agenda 

INTERNATIONAL TREATY ON PLANT GENETIC RESOURCES 

FOR FOOD AND AGRICULTURE 

SECOND SESSION OF THE GOVERNING BODY 

Rome, Italy, 29 October – 2 November 2007 

CONSIDERATION OF THE MATERIAL TRANSFER AGREEMENT TO BE 

USED BY INTERNATIONAL AGRICULTURAL RESEARCH CENTRES FOR 

PLANT GENETIC RESOURCES FOR FOOD AND AGRICULTURE NOT 

INCLUDED IN ANNEX 1 OF THE TREATY 

 

1. Article 15.1(b) of the Treaty states that  

 

“Plant genetic resources for food and agriculture other than those listed in Annex I of this 

Treaty and collected before its entry into force that are held by IARCs shall be made 

available in accordance with the provisions of the MTA currently in use pursuant to 

agreements between the IARCs and the FAO. This MTA shall be amended by the Governing 

Body no later than its second regular session, in consultation with the IARCs, in accordance 

with the relevant provisions of this Treaty, especially Articles 12 and 13,” and under certain 

additional conditions.  

 

2. Pursuant to Article 15.1(b), the Secretary sent a letter on 10 July 2007 to the Director 

General of Bioversity International, inviting the International Agricultural Research Centres 

(IARCs) of the Consultative Group on International Agricultural Research (CGIAR) to provide a 

working document including technical input concerning the amenmendmdent of the Material 

Transfer Agreement (MTA).  The letter is attached in Annex 1 to this document. 

 

3. Following receipt of that letter, the IARCs of the CGIAR conferred on this issue during the 

intersessional period with the facilitation and coordination of Bioversity International. 

 

4. On 4 September 2007, the Secretary received a communication from Bioversity International 

on behalf of the IARCs of the CGIAR, based on system-wide consultations and describing their 

inputs from them. The report sets out that the consultations had been successfully concluded and 

enclosing a report on the outcome of these consultations with the IARCs on the implementation of 

Article 15.1(b) of the Treaty. 

 

5. The Report is contained in Annex 2 of this document in the form received from Bioversity 

International on behalf the IARCs of the CGIAR. 
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6. The proposal submitted by the CGIAR Centres highlighted the administrative efficacy of not 

having to use two different MTAs, especially when they must, according to the Treaty article 

15.1.b, contain substantially the same benefit sharing provisions. The outcome concludes with a 

“clear preference of the Centres to have one instrument only, the SMTA, governing the transfer of 

both Annex 1 and non-Annex 1 material held by the Centres” 

 

7. The Governing Body is invited to review the attached amendment of the MTA with a view to 

its adoption and to take any decisions necessary. 
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Annex 1 
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Annex 2 

THE OUTCOME OF CONSULTATIONS WITH THE INTERNATIONAL 

AGRICULTURAL RESEARCH CENTRES (IARCS) OF THE CONSULTATIVE GROUP 

ON INTERNATIONAL AGRICULTURAL RESEARCH ON THE IMPLEMENTATION 

OF ARTICLE 15.1(B) OF THE TREATY 

 

1. Article 15.1.b of the International Treaty on Plant Genetic Resources for Food and 

Agriculture provides that: 

“Plant genetic resources for food and agriculture other than those listed in Annex 1 of 

this Treaty and collected before its entry into force that are held by IARCS shall be made 

available in accordance with the provisions of the MTA currently in use pursuant to the 

agreements between the IARCS and the FAO. This MTA shall be amended by the 

Governing Body no later than its second regular session, in consultation with the IARCs, 

in accordance with the relevant provisions of this Treaty, especially Articles 12 and 13, 

…” 

2. Consultations have been held between the Secretariat of the Treaty and Bioversity on 

behalf of the IARCs during the intersessional period.  

3. The unanimous preference of the Centres would be for the MTA to be amended to 

bring it into line with the SMTA as adopted by the Governing Body at its First Session in June 

2006. In other words the clear preference of the Centres would be to have one instrument only, the 

SMTA, governing the transfer of both Annex 1 and non-Annex material held by the Centres.  

4. The reasons expressed for this preference are the following: 

a. Under Article 15.1 (b) of the Treaty, as reflected in Article 2(b) of the Agreements 

between the Centres and the Governing Body of the Treaty, the MTA is to be amended 

“in accordance with the relevant provisions of [the] Treaty, especially Article 12 and 13”. 

These articles set down the conditions applicable to access and benefit sharing for 

materials under the Multilateral System, which are  reflected in the provisions of the 

SMTA itself. The Centres thus consider that the Governing Body in adopting the SMTA 

at its First Session in June 2006 has already in essence performed the task of amending 

the MTA to bring it into accordance with the Treaty and in particular its Articles 12 and 

13.  

 

b. The Centres also consider that the use of the same MTA for both Annex 1 and non-Annex 

1 material would also simplify procedures for the distribution of germplasm held by the 

Centres and hence reduce costs.  

5. In expressing this preference, the Centres acknowledged that, in many ways, it would 

have been preferable to be able to use a shorter MTA, with fewer complexities than are included 

in the SMTA. Nonetheless, the Centres recognize that the SMTA itself was the result of many 

years of discussion and negotiation among the Contracting Parties to the Treaty. One of the 

Centres has also pointed out the special difficulties arising out of collections of tree germplasm. 

These difficulties have already been brought to the attention of the Commission on Genetic 

Resources for Food and Agriculture in the Second Joint Statement of FAO and the CGIAR 

Centres on implementation of the 1994 In Trust Agreements, and are also referred to in the 

Statement of the CG Centres issued at the time of signature of the Agreements with the Governing 

Body of the Treaty in October 2006. 
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6. The Centres have also noted that the wording of Article 6 of the SMTA and of some of 

the Annexes to the SMTA make specific reference to Annex 1 of the Treaty. The use of the 

SMTA for the transfer of non-Annex  I material might therefore call for the adoption by the 

Governing Body of some interpretation or other clarification regarding the meaning to be given to 

these words in the context of non-Annex 1 material.  

7. In this context the Centres have identified the following two possible options.  

8. The first option would be to include a cover note with the SMTA stating that, in 

accordance with the decision of the Governing Body, the SMTA can be used for non-Annex 1 

materials. This note would not be considered an amendment of the SMTA. It could be included 

with the SMTA for transfers of both Annex 1 and non-Annex 1 materials, thereby relieving the 

Centres of the need to keep track of two different MTAs.  

9. The second option would be to include a interpretative footnote or series of footnotes 

to relevant provisions of the SMTA indicating that these provisions should not be interpreted as 

precluding the use of the SMTA for transfers of non-Annex 1 material. The interpretative footnote 

or footnotes should not be seen as amendments to the SMTA, so much as clarifications of its 

meaning. They would be included in all versions of the SMTA and thus avoid the need for two 

versions of the SMTA.  

10. The Centres discarded a third option, which would be to delete the references to Annex 

1 and the Multilateral System, thereby producing a slightly revised version of the SMTA for use 

for non-Annex 1 materials.  This would have the effect of obliging the Centres to keep track of  

two different MTAs, which would be administratively cumbersome. 

11. The matter was considered by the CG Genetic Resources Policy Committee at its 21 

Session in April 2007. The Committee recommended that including explanatory footnotes in the 

text of the SMTA would be the best approach. The next best approach would be to include the 

information on an explanatory cover page attached to the SMTA. 

12. The Centres have noted that the option of including an explanatory footnote on the first 

page of the SMTA for transfers of both Annex 1 and non-Annex 1 material has been adopted by 

the national genebank of at least one Contracting Party (the Netherlands’ Centre for Genetic 

Resources). By placing the footnote on the first page of the SMA, the approach taken by the 

national genebank in essence conflates the two options recommended by the CG Centres. A copy 

of the first page of the SMTA including this explanatory note as set out on the website of the 

national genebank is attached as appendix to this annex for the information of the Governing 

Body. 
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Appendix 

 

 

 

STANDARD MATERIAL TRANSFER AGREEMENT* 

PREAMBLE 

WHEREAS 

The International Treaty on Plant Genetic Resources for Food and Agriculture (hereinafter 

referred to as “the Treaty”)1 was adopted by the Thirty-first session of the FAO Conference on 3 

November 2001 and entered into force on 29 June 2004; 

The objectives of the Treaty are the conservation and sustainable use of Plant Genetic Resources 

for Food and Agriculture and the fair and equitable sharing of the benefits arising out of their 

use, in harmony with the Convention on Biological Diversity, for sustainable agriculture and food 

security; 

The Contracting Parties to the Treaty, in the exercise of their sovereign rights over their Plant 

Genetic Resources for Food and Agriculture, have established a Multilateral System both to 

facilitate access to Plant Genetic Resources for Food and Agriculture and to share, in a fair and 

equitable way, the benefits arising from the utilization of these resources, on a complementary 

and mutually reinforcing basis; 

Articles 4, 11, 12.4 and 12.5 of the Treaty are borne in mind; 

The diversity of the legal systems of the Contracting Parties with respect to their national 

procedural rules governing access to courts and to arbitration, and the obligations arising from 

international and regional conventions applicable to these procedural rules, are recognized; 

Article 12.4 of the Treaty provides that facilitated access under the Multilateral System shall be 

provided pursuant to a Standard Material Transfer Agreement, and the Governing Body of the 

Treaty, in its Resolution 1/2006 of 16 June 2006, adopted the Standard Material Transfer 

Agreement. 

________________________ 

1 Note by the Secretariat: as suggested by the Legal Working Group during the Contact Group for the Drafting of the 

Standard Material Transfer Agreement, defined terms have, for clarity, been put in bold throughout. 

* In the event that the SMTA is used for the transfer of Plant Genetic Resources for Food and Agriculture other than 

those listed in Annex 1 of the Treaty:  

The references in the SMTA to the "Multilateral System" shall not be interpreted as limiting the application of the 

SMTA to Annex 1 Plant Genetic Resources for Food and Agriculture, and in the case of Article 6.2 of the SMTA shall 

mean "under this Agreement"; 

The reference in Article 6.11 and Annex 3 of the SMTA to "Plant Genetic Resources for Food and Agriculture 

belonging to the same crop, as set out in Annex 1 to the Treaty" shall be taken to mean "Plant Genetic Resources for 

Food and Agriculture belonging to the same crop".  

 

 


