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INFORMATION PROVIDED BY THE SECRETARY IN RESPONSE TO REQUESTS 

FROM THE COMMITTEE AT ITS FIRST SESSION 

 

1. INTRODUCTION 

1. At its First session, the Ad Hoc Third Party Beneficiary Committee reviewed draft Third 

Party Beneficiary Procedures, to be considered by the Governing Body at its Third Session, 
together with a draft Resolution, by which it might adopt these Procedures, and address other 
matters related to the operations of the Third Party Beneficiary. 

2. The Committee requested the Secretary to undertake research and consultations with 
relevant institutions and organizations, and prepare a number of documents that it would consider in 
developing concrete recommendations to the Governing Body.1 The present document—which 
presents the information sought under a single cover—responds to that request. In preparing it, the 
Secretariat contacted or consulted a number of relevant institutions and organizations. In particular, 
the advice of both the International Trade Law Division of the United Nations Commission on 
International Trade Law (UNCITRAL), and the Arbitration and Mediation Center of the World 
Intellectual Property Organization (WIPO) has been sought, when appropriate. 

3. The information assembled here will assist the Ad Hoc Third Party Beneficiary Committee 
in bringing to the attention of the Governing Body the package of practical measures on which the 
Governing Body may need to decide, in order to support the Third Party Beneficiary Procedures 
and bring them into effective operation.  

 

2. INFORMATION REQUESTED BY THE COMMITTEE 

 

2.A  PROS AND CONS OF DIFFERENT MODES OF ESTABLISHING 
 THE THIRD PARTY BENEFICIARY TRUST FUND 

4. The Ad Hoc Third Party Beneficiary Committee, in the report of its First Meeting,  

 
“noted that the draft resolution that it was forwarding to the Governing Body contained two 
possible modes of establishing the Third Party Beneficiary Trust Fund: (1) as a Special Fund in 
accordance with Rule VI.2b of the Financial Rules of the Treaty, or (2) as a Trust Fund forming 
an integral part of the Core Administrative Budget, which would require an amendment to the 
Financial Rules of the Treaty”.2 
 

                                                      

1 IT/TPBC-1/08/Report, Report of the First Meeting of the Ad Hoc Third Party Beneficiary Committee. 

2 These options are formulated in the draft resolution as follows: 
“OPTION 1 
 “Decides that the Third Party Beneficiary Trust Fund is established in accordance with Rules V.1d and VI.2b of the 
Financial Rules of the Treaty, which provides for the establishment of special funds; 
 “OPTION 2 
 “Incorporates the Third Party Beneficiary Trust Fund into the Core Administrative Budget and, for this purpose, 
amends the Financial Rules of the Treaty as given in Appendix x.” 
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2.A.1 General considerations 
 

5. The Third Party Beneficiary will only take action in accordance with the provisions of the 
Standard Material Transfer Agreement and with the Third Party Beneficiary Procedures. In order to 
be able to do so, it must have adequate funds at its disposal, but it is impossible to say whether these 
funds will be drawn on in a biennium, with the implication that some or all of the funds can be 
cycled into the next biennium.  
 
6. The relevant fund is different, therefore, from lines within the Treaty’s biennial Programme 
of Work and Budget, which make provision for specific, predictable activities. It is, in fact, an 
operational reserve,3 similar to the Working Capital Reserve provided for by rule VI.4 of the 
Financial Rules: 
 

“Within the General Fund […] shall be maintained a working capital reserve at a level to be 
determined from time to time by the Governing Body by consensus. The purpose of the 
working capital reserve shall be to ensure continuity of operations in the event of a temporary 
shortfall of cash. Draw-downs from the working capital reserve shall be restored from 
contributions as soon as possible”. 

 
7. The Capital Reserve Fund, however—provision for which was made within the 2006/07 
and 2008/09 budgets adopted by the Governing Body—has never been constituted, as the 
contributions of Contracting Parties were not sufficient even to meet the budgets without the Capital 
Reserve Fund. Because of the structural importance of the Third Party Beneficiary in ensuring 
benefit-sharing, Contracting Parties may wish to consider not only the placing and structure of the 
fund, but how it may be supplied with funds. 
 
8. The distinction between establishing the Third Party Beneficiary Operational Reserve 
(Option 1) as a Special Fund in accordance with Rule VI.2b of the Financial Rules of the Treaty, or 
(Option 2) as a Trust Fund forming an integral part of the Core Administrative Budget, is simple: if 
established as a Special Fund, individual Contracting Parties may decide whether or not to 
contribute to it;4 if established within the Core Administrative Budget, the decision to fund it is by 
the Governing Body as a whole, and not by individual Contracting Parties. 
 
9. The Financial Rules make provision for two types of Special Fund: those for individual 
donors “where the purposes [are] specified by agreement between the contributor and the 
Secretary”, and those that are established “in accordance with guidelines established by the 
Governing Body”,5 and it is possible for particularly important general funds to be specified in the 
Financial Rules: this is the case, for example, of the Fund to Support the Participation of 
Developing Countries.6 Because of the structural importance of the Third Party Beneficiary 
Operational Reserve, it is suggested that, should the Governing Body decide to establish it as a 
Special Fund, it should also be specifically mentioned in the Financial Rules: Appendix 1 contains 
draft amendments that would effect this. 

10. If the Governing Body decides to establish the Third Party Beneficiary Operational Reserve 
within the Core Administrative Budget, a number of matters need to be addressed: 

a) To prevent the fund being used for other purposes, or the biennial Budget being used for the 
operations of the Third Party Beneficiary, it should not be possible to move moneys between 

                                                      
3 For this reason, the term, “Third Party Beneficiary Operational Reserve” has been used as the name of the fund 
throughout this and other relevant documents. 

4 Special Funds are financed by individual donors on a case-by-case basis (Rule III.3a). 

5 Rule V.1d. 

6 Rules V.1f and VI.2c. 
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the Third Party Beneficiary Operational Reserve and the appropriation lines of the Core 
Administrative Budget;7  

b) Provision must be made for: 

1. Setting the level of the Third Party Beneficiary Operational Reserve; 

2. How moneys contributed to the Core Administrative Budget are to be credited to the 
Third Party Beneficiary Operational Reserve; and 

3. For unexpended sums to be carried from biennium to biennium. 

11. Appendix 2 contains draft amendments that would effect this. 

12. On the basis of these considerations, the Committee may wish to consider the following 
pros and cons of the two options. 

2.A.2 Pros and cons of establishing the Third Party Beneficiary Operational Reserve 

 as a Special Fund (Option 1) 

 
PROS CONS 

• The fund would technically consist of 
“additional voluntary contributions” 
over and above the Core Administrative 
Budget, and thus not appear to “inflate” 
it 

• Some Contracting Parties may find it 
easy to contribute to the fund, from 
national budget lines other than those 
used for the Core Administrative Budget 

• The operations of the Third Party 
Beneficiary may be perceived as the 
interest of individual Contracting 
Parties, and not the Governing Body 
generally 

• As contributions would be the 
individual decision of Contracting 
Parties, it may not receive adequate 
support 

• The level of the fund would depend on 
the decisions of donors 

• The level of the fund would vary from 
biennium to biennium, independently of 
the decisions of the Governing Body 

 
2.A.3Pros and cons of establishing the Third Party Beneficiary Operational Reserve 

 within the Core Administrative Budget (Option 2) 

 

PROS CONS 

• Contracting Parties assume collective 
responsibility for a key structural 
element of the Treaty 

• The Governing Body can decide the 
level of the fund 

• The fund would be automatically 
maintained at the level decided by the 
Governing Body 

• As the fund is part of the Core 
Administrative Budget, it may be 
perceived as “inflating” the budget 

• Some Contracting Parties may be 
limited in the national budget lines they 
can draw on for the Core Administrative 
Budget, and may therefore wish to 
reduce the other budget elements, to 
restrain overall costs 

 

                                                      
7 Rule III.6 currently provides that “The Secretary may also make transfers between such appropriation lines up to limits 
that the Governing Body may set as appropriate”.  
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2.B POSSIBLE COST SCHEMES FOR THE OPERATION OF THE THIRD PARTY BENEFICIARY 

2.B.1 Factors influencing costs8 

13. In analysing the likely costs of operating the Third Party Beneficiary, and in considering the 
various factors that must be taken into account, particular attention has been paid to identifying 
ways in which costs may be contained. The experience of mediation and arbitration bodies suggests 
that the best strategy would be to focus on the mediation phase, and seek settlement before the 
much more costly arbitration phase. 

14. The factors that must be taken into account include: 

a) The phases of a dispute settlement: amicable settlement, mediation, and arbitration;  

b) Whether it is the Third Party Beneficiary’s decision to incur certain costs, or someone else’s 
decision. For example: 

• The Third Party Beneficiary may directly engage legal services for advice and the 
preparation of pleadings, etc., and cover travel and sundry expenses; whereas 

• Costs incurred in arbitration (arbitrators’ fees, expert witness costs, etc.), are decided by the 
arbitral tribunal. 

c) Costs arising from research to establish a case and gather evidence must be allowed for, and 
for travel and sundry expenses during a dispute. 

15. Even within these parameters, it is difficult to suggest standard costs because of the 
unpredictable variables involved. These include, for example: 

a) The seat and language of arbitration; 

b) The complexity of the dispute and the grounds for the dispute; and 

c) Whether one or three arbitrators are engaged; 

d) The number of witnesses and hearings. 

16. Moreover, no one party to the dispute, including the Third Party Beneficiary, can decide on 
its own on a number of matters that have substantial cost implications. For example, the Respondent 
in dispute settlement can, as a right: 

a) Refuse to end an action at an early stage in the proceedings; 

b) Not agree to proposed mediators or arbitrators; 

c) Require a panel of three, instead of a single arbitrator; and 

d) Vigorously contest and prolong proceedings. 

2.B.2 The amicable dispute settlement phase 

17. In amicable dispute settlement phase, the draft Third Party Beneficiary Procedures foresee 
that most action will be taken by correspondence. Legal and expert advice may, however, be needed 
to establish the facts of the case and prepare correspondence. The information regarding the parties 
to the Standard Material Transfer Agreement in question, the Standard Material Transfer 
Agreement itself, and the Material transferred, will need to be available to the Third Party 
Beneficiary, and if this information is not immediately to hand, costs, perhaps substantial, may be 
occurred to obtain the information. 

                                                      
8 This section draws upon a study recently undertaken for the Secretariat of the Convention on Biological Diversity, 
UNEP/CBD/ABS/GTLE/2/INT/2, 15 January 2009, Comparative study of the real and transactional costs involved in the 

process of access to justice across jurisdictions. 
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2.B.3 The mediation phase 

18. In this phase, a mediator agreeable to the parties to the dispute will be appointed. The 
UNCITRAL Conciliation Rules9 specify that 

“(1) Upon termination of the conciliation proceedings, the conciliator fixes the costs of the 
conciliation and gives written notice thereof to the parties. The term ‘costs’ includes only: 

(a) The fee of the conciliator, which shall be reasonable in amount; 

(b) The travel and other expenses of the conciliator; 

(c) The travel and other expenses of witnesses requested by the conciliator with the consent 
of the parties; 

(d) The cost of any expert advice requested by the conciliator with the consent of the 
parties; 

(e) The cost of any assistance provided pursuant to articles 4, paragraph (2)(b) [the 
involvement of conciliators from an appropriate institution, or of a specific person, with the 
agreement of the parties], and 8 [administrative assistance, with the agreement of the 
parties] of these Rules. 

“(2) The costs, as defined above, are borne equally by the parties unless the settlement 
agreement provides for a different apportionment. All other expenses incurred by a party are 
borne by that party.”10 

19. These costs must be advanced, before mediation can begin: “The conciliator, upon his 
appointment, may request each party to deposit an equal amount as an advance for costs…[and ] 
during the course of the conciliation proceedings … may request supplementary deposits in an 
equal amount from each party.”11 

20. The Third Party Beneficiary may also need to engage legal and expert services directly, and 
incur sundry expenses during this phase. 

2.B.4 The arbitration phase 

21. In the arbitration phase, any party may submit the dispute for arbitration under the 
arbitration rules of an international body they agree to. If they cannot agree, the Rules of Arbitration  
of the International Chamber of Commerce (ICC) apply by default. In either case, as with 
mediation, the costs must be advanced, before the arbitration can begin.  

22. Under the ICC Rules of Arbitration: 

a) The claimant (most probably the Third Party Beneficiary) would first need to pay a 
provisional advance “to cover the costs of arbitration until the Terms of Reference have been 
drawn up.”12 

b) The Court then fixes “the advance on costs in an amount likely to cover the fees and 
expenses of the arbitrators and the ICC administrative costs for the claims and counterclaims 
which have been referred to it by the parties.” This may be adjusted at any time.13 

                                                      
9 Mediation and conciliation are one and the same. The Standard Material Transfer Agreement does not make provision 
for any specific set of rules to apply to mediation. 

10 Article 17. 

11 Ibid., Article 18. 

12 Article 30(1). The advance is US$ 2500. 

13 Article 30(2). 
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c) This advance “shall be payable in equal shares by the Claimant14 and the Respondent.” 
However, should a party not deposit its share of the advance, any party may pay the whole of 
the advance, in order that the dispute may proceed, failing which, the Arbitral Tribunal may 
suspend its work.15 Allowance for the full advance therefore needs to be taken into account in 
considering the cost scheme for the operations of the Third Party Beneficiary. 

23. Under both the UNCITRAL Arbitration Rules and the ICC Rules of Arbitration, a decision 
as to final costs is made at the end of the dispute. In both cases, the Arbitral tribunal itself decides 
the fees of the arbitrator or arbitrators, and experts it has appointed.  

24. The UNCITRAL Rules specify that such costs include only: (a) the fees of the arbitral 
tribunal; (b) the arbitrators’ travel and other expenses; (c) the costs of expert advice; (d) the travel 
and other expenses of witnesses; (e) “The costs for legal representation and assistance of the 
successful party if such costs were claimed during the arbitral proceedings, and only to the extent 
that the arbitral tribunal determines that the amount of such costs is reasonable;” and (f) the fees and 
expenses of the arbitral authorities.16  

“1. …the costs of arbitration shall in principle be borne by the unsuccessful party. However, 
the arbitral tribunal may apportion each of such costs between the parties if it determines that 
apportionment is reasonable, taking into account the circumstances of the case. 

“2. With respect to the costs of legal representation and assistance …, the arbitral tribunal, 
taking into account the circumstances of the case, shall be free to determine which party shall 
bear such costs or may apportion such costs between the parties if it determines that 
apportionment is reasonable.”17 

25. The ICC Rules similarly provide that the costs shall include “the reasonable legal and other 
costs incurred by the parties for the arbitration”,18 and that “the final award shall fix the costs of 
arbitration and decide which of the parties shall bear them or in what proportion they shall be borne 
by the parties”. 

26. Even if costs are ultimately given in favour of the Third Party Beneficiary, it will need 
liquidity in order to be able to meet the advance on costs of the Tribunal, and bear other costs, 
particular legal costs and expert fees, until the final award is made.  

2.B.5 Cost containment: the importance of the mediation phase 

27. Costs mount rapidly as a dispute moves through the various phases, in particular for legal 
services, and “by far the most important category of litigation costs is certainly that related to 
attorney fees.”19 The most important way of attempting to contain costs would be to stress the 
mediation phase, in the expectation of not needing to proceed to arbitration. Mediation institutions 
and users have reported a high mediation success rate.  For example, 75% of all WIPO mediation 
cases have resulted in party settlement.20 Some have reported even higher rates ranging between 85-
90%.  Generally speaking, mediation procedures have led to significantly advancing the conclusion 
of a case in time, generally permitting cost-control. 

28. As the Standard Material Transfer Agreement does not mandate the form of mediation, 
there would be scope to develop guidelines for mediation that seek to resolve disputes in this phase, 

                                                      
14  Almost certainly the Third Party Beneficiary, as it is unlikely that Provider under the Standard Material Transfer 
Agreement will accept to do so, is the Provider has nothing to gain from the dispute. 

15 Articles 30(3) and 30(4). 

16 Article 38. 

17 Article 40. 

18 Article 31(1). 

19UNEP/CBD/ABS/GTLE/2/INT/2, p. 8. 

20 For the WIPO mediation caseload and examples, see http://www.wipo.int/amc/en/center/caseload.html. 
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and foresee a lean and effective mediation structure (for example, a single mediator, the use of 
“evaluative mediation”,21 and schedules of fees for mediators), which might be proposed to the 
other party. The WIPO Arbitration and Mediation Centre has expressed a willingness to assist in the 
preparation of such guidelines. 

2.B.6 Level of funds within the Third Party Beneficiary Operational Reserve 

29. In the light of the above, the following estimated costs of all phases of a dispute settlement 
may very approximately be put forward: 

 

Amicable settlement US$ Total – US$ 

• Third Party Beneficiary’s expenses, including legal and expert 
advice  

 6,000   

• Sundries (travel, communications, etc.)  2,000  

   8,000 

 

Mediation   

• 1 Mediator22  15,560  

• Mediator’s expenses, including legal and expert advice  6,000  

• Administrative expenses  1,500  

• Third Party Beneficiary’s expenses, including legal and expert 
advice 

  
 6,000 

 

• Sundries (travel, communications, etc.)  4,000  33,060 

 

   

Arbitration   

• 3 Arbitrators23  46,680  

• Arbitrator’s expenses, including legal and expert advice  20,000  

• Administrative expenses24  7,900  

• Third Party Beneficiary’s expenses, including legal and expert 
advice 

  
 20,000 

 

• Sundries (travel, communications, etc.)  6,000  

   100,580 

   

                                                      
21 In evaluative mediation, the mediator provides an assessment or evaluation of the dispute, which the parties are then 
free to accept or reject as the settlement of the dispute.  The other mediation model is “facilitative” mediation, where the 
mediator endeavours to facilitate communication between the parties and to help each side to understand the other’s 
perspective, position and interests in relation to the dispute. but does not make an evaluation of the dispute. 

22 Assumes one mediator is agreed. The UNCITRAL Conciliation Rules foresee one to three conciliators. Based on the 
ICC average advance cost for a US$ 250,000 claim, and a single arbitrator. For this and similar figures, see 
UNEP/CBD/ABS/GTLE/2/INT/2, pp. 11-12. 

23 Based on the ICC average advance cost for a US$ 250,000 claim, and three arbitrators. The Arbitrator’s expenses 
(including expert witnesses, etc., not included. While is possible that a single arbitrator may be agreed between the parties 
(at one-third of the cost), three are assumed, because any party may require them. Real expenses may exceed this sum, in 
which case a further advance may be requested. Such fees are calculated on the basis of the sum in dispute.  

24 Ibid, p. 12. Based on ICC administrative expenses and a claim for US$ 250,000. Such fees are calculated on the basis of 
the sum in dispute, subject to a cap at US$ 88,000 for claims of US$ 80 million and over. 
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Grand-total   141,640 

 

30. The Governing Body may therefore wish to initially establish the Third Party Beneficiary 
Operational Reserve at twice this sum, or US$ 283,280, based on a hypothetical two complete 
actions within a biennium, and to provide for uncertainties. The sum can be reviewed in the light of 
experience, and as guidelines for the mediation phase are put in place. Provision has also been 
made, in Article 8 of the revised Third Party Beneficiary Procedures, for a call for additional funds 
should the sum in the Third Party Beneficiary Operational Reserve at any stage be inadequate. 

31. As noted, it would not be possible to initiate action in any phase without being able to 
advance the minimum costs, and in the arbitration phase, it may be necessary to advance the whole 
sum, should the opponent refuse to advance his share, failing which the arbitral tribunal would not 
convene. 

32. It should also be noted that, while an award in favour of the Third Party Beneficiary could 
include some or all of costs, it is also possible that some or all of costs (including the opponent’s 
costs) could be found against the Third Party Beneficiary, and no specific allowance has been made 
for this in the above table of possible costs. 

 

2.C. POSSIBLE CRITERIA OF EXPERTISE AND THE COMPOSITION OF THE LIST OF EXPERTS 

MENTIONED IN ARTICLE 8.4C OF THE STANDARD MATERIAL TRANSFER AGREEMENT 

2.C.1 General considerations 

33. Article 8.4c is the only mention of a list of experts in the Standard Material Transfer 
Agreement. It provides as follows: 

“Arbitration: If the dispute has not been settled by negotiation or mediation, any party may 
submit the dispute for arbitration under the Arbitration Rules of an international body as agreed 
by the parties to the dispute. Failing such agreement, the dispute shall be finally settled under 
the Rules of Arbitration of the International Chamber of Commerce, by one or more arbitrators 
appointed in accordance with the said Rules. Either party to the dispute may, if it so chooses, 
appoint its arbitrator from such list of experts as the Governing Body may establish for this 
purpose; both parties, or the arbitrators appointed by them, may agree to appoint a sole 
arbitrator, or presiding arbitrator as the case may be, from such list of experts. The result of 
such arbitration shall be binding.” 

34. There is no obligation for any party to the dispute—or the appointing authority—to accept 
an arbitrator or presiding arbitrator of an Arbitral Tribunal of three from a limited list, under normal 
arbitral rules.25 This is reflected in the formulation of Article 8.4c, when it recognises that a party 
may do so, if it so chooses. Moreover, the particulars of a specific dispute (venue of the 
proceedings, language of the proceedings, infringement of the terms of the Standard Material 
Transfer Agreement alleged, crop and Product involved, etc.) may require expertise that is not 
available within a limited list. Therefore, recourse to the list should not be mandatory, nor would it 
be useful to restrict the number of experts on the list unduly. 

2.C.2 Possible functions of a list of experts 

35. The list can, however, fulfil a number of important functions. It can: 

                                                      
25 The UNCITRAL Arbitration Rules provide for the appointing authority to appoint the sole arbitrator, if the parties 
cannot agree, and the presiding arbitrator of a panel of three, if the two arbitrators appointed by the parties cannot agree 
(Articles 6 to 8). Under the ICC Rules of Arbitration, the Court will appoint a sole Arbitrator or chairman of the Arbitral 
Tribunal, if the parties cannot agree (Articles 9-12). 
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a) Put at the rapid disposal of the parties, and of the Third Party Beneficiary, systematic 
information regarding possible arbitrators and their skills, to facilitate their decisions in this 
matter, 

b) Provide a way in which possible arbitrators—by their willingness to be included in the list—
indicate their interest in working in this capacity, and 

c) Encourage relevant professionals to inform themselves about the Treaty’s Multilateral 
System and its provisions. 

36. For such reasons, for example, the WIPO Mediation and Arbitration Centre maintains lists 
of relevant professionals. The WIPO List of Neutrals is a growing database of over 1,500 
arbitrators, mediators and experts from over 70 countries.26 It is not made available as such to the 
public: when called upon to appoint a neutral within the context of a pending procedure, the Centre 
makes available to the parties detailed profiles for the selection of a sole or presiding arbitrator, a 
mediator or an expert under the WIPO Rules. The list of Domain Name Panellists, however, is 
public.27 

2.C.3 Information regarding experts 

37. Since the Third Party Beneficiary would itself be initiating a dispute settlement, or 
representing the beneficial interest of the Treaty in a dispute, it would not be in the position of an 
independent arbitral authority making a proposal to the parties in a dispute, and it would therefore 
appear that the list would best be public, so that parties to a dispute may have recourse to it, if they 
so choose, in accordance with Article 8.4c of the Standard Material Transfer Agreement. In this 
case, it might be most useful to provide a standard format in which to publish the names, and in 
which to submit nominations for the list. The form might include: 

a) Name and address, contact details, date of birth and nationality, 

b) Education and professional experience, 

c) Languages, 

d) Present position and professional experience before present position, 

e) Membership in relevant professional bodies, 

f) Areas of relevant specialization, in particular in relation to plant genetic resources for food 
and agriculture, 

g) Major publications, 

h) Relevant professional training, and 

i) Experience in mediation and arbitration. 

2.C.4 Possible criteria for nomination of experts 

38. Criteria for nomination might include: 

a) Highest professional qualities, expertise and expertise in relevant fields, 

b) Reputation for independence, fairness, competence and integrity, and 

c) Expressed willingness to accept the role of mediator, arbitrator or expert in dispute settlement 
in relation to the Treaty’s Multilateral System. 

d) In inviting nominations for the list, the Governing Body might wish to stress the need for 
wide geographic coverage and gender balance 

                                                      
26 http://www.wipo.int/amc/en/neutrals/. 

27 http://www.wipo.int/amc/en/domains/panel.html, including profiles of all listed panellists.  One example is 
http://www.wipo.int/amc/en/domains/panel/profiles/plant-david.pdf. 
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2.C.5 Nomination of experts and publications of the list 

39. In relation as to who might nominate persons for the list, the Governing Body might wish to 
consider the following: 

a) Contracting Parties would be invited to make nominations, at any time. Such persons would 
automatically be included in the list. 

b) Professionals wishing to be included in the list could be invited to put themselves forward. 
The Secretary would authorize inclusion in the list. 

c) The Secretary might invite professionals to put their name forward, in particular in the 
interests of obtaining good geographical and gender balance, and language proficiency, as well 
as wide coverage of relevant technical areas, and of relevant experience. 

40. The Governing Body, if it accepts this proposal, could then request the Secretary to 
establish a URL on the Treaty’s web-site, where the nomination form could be obtained, and invite 
nominations through the web-site. It might also invite him to draw this to the attention of 
Contracting Parties and relevant professional bodies. The initial list of experts could then be posted 
after six months. Further nominations might be received and posted on an ad hoc basis. 

 

2.D. INFORMATION TO BE PROVIDED TO THE THIRD PARTY BENEFICIARY  
FOR THE PURPOSE OF CARRYING OUT ITS ROLES AND RESPONSIBILITIES? 

2.D.1 Relevant provisions within the Standard Material Transfer Agreement 

41. The Standard Material Transfer Agreement requires certain information to be given to the 
Governing Body by the Provider and by the Recipient of Material. 

 

Article Responsibility 
 

Provisions 
 

5e Provider “periodically inform the Governing Body about the Material 
Transfer Agreements entered into, according to a schedule to be 
established by the Governing Body. This information shall be 
made available by the Governing Body to the third party 
beneficiary” 

6.4b Recipient, now acting 
as Provider of the 
same Material 

“notify the Governing Body, in accordance with Article 5e” 

 

6.5c Recipient, now acting 
as Provider of 
Material under 
Development  

“notify the Governing Body, in accordance with Article 5e” 

 

6.11h 
& 

Annex 4 

Recipient, choosing 
crop-based payments 

“notify the Governing Body that he has opted for this modality 
of payment” 

Annex 2, 
paragraph 3 

Recipient, its 
affiliates, contractors, 
licensees, and lessees, 
commercializing a 
Product 

“within sixty (60) days after each calendar year ending on 
December 31st, an annual report setting forth: (a) the Sales of 
the Product or Products by the Recipient, its affiliates, 
contractors, licensees and lessees, for the twelve (12) month 
period ending on December 31st; (b) the amount of the 
payment due; and(c) information that allows for the 
identification of any restrictions that have given rise to the 
benefit-sharing payment” 
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42. Furthermore, the Third Party Beneficiary is accorded the right to request the information 
that Provider and Recipients are obliged to provide, under 5e, 6.5c, 8.3 and Annex 2 paragraph 3, if 
this is, for some reason, not available. 

 

4.4 Provider and 
Recipient 

“The third party beneficiary has the right to request the 
appropriate information as required in Articles 5e, 6.5c, 8.3 and 
Annex 2, paragraph 3, to this Agreement” 

 

43. A separate provision, of another nature, relates to performance of obligations under an 
Standard Material Transfer Agreement, and is as follows: 

 

Article Responsibility 
 

Provisions 
 

8.3 Provider and 
Recipient 

“The third party beneficiary has the right to request that the 
appropriate information, including samples as necessary, be 
made available by the Provider and the Recipient, regarding 
their obligations in the context of this Agreement. Any 
information or samples so requested shall be provided by the 
Provider and the Recipient, as the case may be” 

 

2.D.2 Purpose for which information is needed 

44. Article 5e states that this information is to be provided to the Third Party Beneficiary. 
Contracting Parties may therefore wish to consider which information the Third Party Beneficiary 
will need to be able to fulfil its functions, namely to “act […] on behalf of the Governing Body of 
the Treaty and its Multilateral System”,28 and “to initiate dispute settlement procedures regarding 
the rights and obligations of the Provider and the Recipient”.29  The following paragraphs describe 
what information is required in other standard arbitration processes, by listing the information that 
is required under the UNCITRAL and ICC arbitration rules. 

45. In the case of an ad hoc arbitration (an arbitration not administered by an arbitral authority), 
the UNCITRAL Arbitration Rules provide that the party initiating recourse to arbitration (the 
“claimant”) shall give to the other party (the “respondent”), a notice of arbitration, which shall 
include: 

“a) A demand that the dispute be referred to arbitration;  

“b) The names and addresses of the parties;  

“c) A reference to the arbitration clause or the separate arbitration agreement that is invoked;  

“d) A reference to the contract out of or in relation to which the dispute arises;  

“e) The general nature of the claim and an indication of the amount involved, if any;  

“f) The relief or remedy sought;  

“g) A proposal as to the number of arbitrators (i.e. one or three), if the parties have not 
previously agreed thereon.”30 

                                                      
28 Article 4.3. 

29 Article 8.2. 

30 Article 3(3). 
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46. The notice of arbitration may also contain a statement of claim, and if not: 

“within a period of time to be determined by the arbitral tribunal, the claimant shall 
communicate his statement of claim in writing to the respondent and to each of the arbitrators. 
“A copy of the contract,31 and of the arbitration agreement if not contained in the contract, shall 
be annexed thereto. […] The statement of claim shall include the following particulars: 

“a) The names and addresses of the parties;  

“b) A statement of the facts supporting the claim;  

“c) The points at issue;  

“d) The relief or remedy sought.  

“The claimant may annex to his statement of claim all documents he deems relevant or may 
add a reference to the documents or other evidence he will submit.”32 

47. In an administered arbitration, such as under the Rules of Arbitration of the ICC, the 
claimant’s request for arbitration is submitted to the arbitral authority and shall, inter alia, contain: 

“a) the name in full, description and address of each of the parties; 

“b) a description of the nature and circumstances of the dispute giving rise to the claim(s); 

“c) a statement of the relief sought, including, to the extent possible, an indication of any 
amount(s) claimed; 

“d) the relevant agreements and, in particular, the arbitration agreement; 

“e) all relevant particulars concerning the number of arbitrators and their choice […] and any 
nomination of an arbitrator required thereby; and 

“f) any comments as to the place of arbitration, the applicable rules of law and the language of 
the arbitration.”33 

2.D.3 Information from the Provider, and reporting schedule 

48. The Committee raised the question as what information should be provided to the Third 
Party Beneficiary for the purpose of carrying out its roles and responsibilities, and how.  In light of 
the above-mentioned requirements of other standard arbitration procedures, the Committee may 
wish to consider which of the following information the Provider, in terms of Article 5e, and the 
initial Recipient now acting as Provider in terms of Articles 6.4b and 6.5c, should provide: 

a) The identifying symbol or number attributed to the Standard Material Transfer Agreement 
by the Provider; 

b) The mode of signature or agreement (signature, shrink-wrap or click-wrap); 

c) The name and address of the Provider; 

d) The name of the person signing or accepting the Standard Material Transfer Agreement on 
behalf of the Provider ; 

e) The date on which the Provider agreed to or accepted the Standard Material Transfer 
Agreement (in the case of shrink-wrap, the date on which the shipment was made); 

f) The name and address of the Recipient; 

                                                      
31 In the event of this being a contract formed through electronic means, the UNCITRAL Convention on the Use of 
Electronic Communications in International Contracts provides that “A communication or a contract shall not be denied 
validity or enforceability on the sole ground that it is in the form of an electronic communication.” (Article 8(1).) 

32 Article 18. 

33 Article 3(4). 
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g) The name of the person signing or accepting the Standard Material Transfer Agreement on 
behalf of the Recipient (in the case of shrink-wrap, the name of the person to whom the 
shipment was made); 

h) The date on which the Recipient agreed to or accepted the Standard Material Transfer 
Agreement (in the case of shrink-wrap, the date on which the shipment was made); 

i) The materials listed in Annex 1, as appropriate: 

1) The accession identifier; 

2) The accession name; 

3) The accession crop. 

49. It should be noted that all the above information is already contained in the Standard 
Material Transfer Agreement itself, and the Provider could therefore meet his obligations by 
transmitting a copy of completed Standard Material Transfer Agreement to the Governing Body. In 
the event that Provider does not transmit it, it must be at the disposal of the Third Party Beneficiary 
as and when needed. The Governing Body may therefore wish to also require, in such a case, 
information on: 

k) Where the Standard Material Transfer Agreement in question is stored, and how it may be 
obtained. 

50. It should be noted that, in the event of the Standard Material Transfer Agreement not being 
made available to the Governing Body, the Provider has a responsibility to store it carefully. In the 
case of an electronic Standard Material Transfer Agreement, he may need to employ technological 
measures to ensure that the information it contains is not altered from the time it was first generated 
in its final form.34 It may therefore be in the interest of the provider to make the Standard Material 
Transfer Agreement immediately available to the Governing Body. 

51. The Governing Body may also now wish to decide, in accordance with Article 5e, on the 
schedule for reporting by Providers. This schedule could comprise reporting at least once in every 
six-month period, beginning January 1st and July 1st, on Standard Material Transfer Agreements 
entered into in that period. Such flexibility in reporting may help to the Secretariat avoid excessive 
workloads and bottlenecks, and help Providers. Moreover, it would allow those who wish to use 
electronic real-time reporting facilities (if and when these are established), to immediately fulfil 
their reporting obligations, and so complete their responsibilities regarding such information. 

 

                                                      
34 Articles 10(4) and 10(5) of the UNCITRAL Convention on the Use of Electronic Communications in International 
Contracts provide as follows: 

“4. Where the law requires that a communication or a contract should be made available or retained in its original form, or 
provides consequences for the absence of an original, that requirement is met in relation to an electronic communication 
if: 

(a) There exists a reliable assurance as to the integrity of the information it contains from the time when it was first 
generated in its final form, as an electronic communication or otherwise; and 

(b) Where it is required that the information it contains be made available, that information is capable of being displayed 
to the person to whom it is to be made available. 

“5. For the purposes of paragraph 4 (a): 

(a) The criteria for assessing integrity shall be whether the information has remained complete and unaltered, apart from 
the addition of any endorsement and any change that arises in the normal course of communication, storage and 
display; and  

(b) The standard of reliability required shall be assessed in the light of the purpose for which the information was 
generated and in the light of all the relevant circumstances,” 
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2.D.4. Other information needed by the Third Party Beneficiary 

52. A further question that would also need to be addressed pertains to how and when the Third 
Party Beneficiary will know whether or when a Recipient has availed himself of the payment option 
under Article 6.11. Annex 4 to the SMTA provides a method by which the Recipient may inform the 
Governing Body of his decision, and provides the following information: 

a) The name and address of the Recipient; 

b) The name of the person signing Annex 4; and 

c) The date of signature.  

However, it does not provide for the Recipient to state to which crop or crops his decision applies. 
Since this option is crop-based, and since Annex 1 to the original Standard Material Transfer 
Agreement may contain Materials of a number of different crops, the Governing Body may wish to 
clarify that the Recipient should at the same time state: 

d) The crop or crops to which his decision applies. 

53. Annex 3, paragraph 4 makes provision for the Recipient to be able to opt out from the 
application of Article 6.11, on a schedule deriving from the initial date of signature of Annex 4, by 
informing the Governing Body. 

54. Annex 2, paragraph 3, makes provision for the Recipient to provide the Governing Body 
with an annual Report on: 

a) the Sales of the Product or Products over a twelve-month period; 

b) the amount of the payment due; and 

c) information that allows for the identification of any restrictions that have given rise to the 
benefit-sharing payment. 

55. In addition to the basic information reported by Provider and Recipient, the Third Party 
Beneficiary may need to request and acquire further information regarding the performance of a 
Provider or Recipient’s obligations under a specific Standard Material Transfer Agreement and in 
relation to specific Material or Material under Development. As noted above, Article 8.3 makes 
provision for this, and this is reflected in Article 4.3 of the draft Third Party Beneficiary Procedures. 

2.D.5 Confidentiality of information 

56. Mediation and Arbitration are, in normal commercial practice, confidential proceedings.35 
Moreover, certain of the information required by the Governing Body in relation to an Standard 
Material Transfer Agreement may be considered by those providing it to be of a confidential or a 
trade secret nature, and that the failure to observe such confidentiality might cause them material 
harm. 

57. Confidentiality is not a characteristic of certain information or classes of information, but 
the right of those to whom such information belongs to hold it secret, and the obligation to those to 
whom it is communicated under confidentiality to keep it secret. For this reason, confidentiality 
may not be invoked as a reason to not provide information to those entitled to know it, and able and 
willing to keep it secret. 

                                                      
35 The UNCITRAL Arbitration Rules, for example, provide that “Hearings shall be held in camera unless the parties agree 
otherwise” (Article 26(4)), and that “The award may be made public only with the consent of both parties” (Article 32(5)). 
The ICC Rules of Arbitration provide that “The Arbitral Tribunal may take measures for protecting trade secrets and 
confidential information” (Article 20(7)). Article 6 of the Statutes of the International Court of Arbitration state that “The 
work of the Courts is of a confidential nature which must be respected by everyone who participates in the work in 
whatever capacity”. Article 1 of the Internal Rules of the International Court of Arbitration provides in detail for 
procedures to maintain confidentiality. 



IT/TPBC-2/09/2 15 

58. For this reason, the draft Third Party Beneficiary Procedures make provision for 
information to be provided to the Governing Body and to the Third Party to be kept confidential,36 
In addition to this, all relevant information systems and information support tools under 
development by the Secretariat foresee the use of industry-standard technological data protection. 

59. The obligations of the Provider and Recipient to report to the Third Party Beneficiary are 
direct, without providing for the intervention of any other person, for example, for the storage and 
transmission of information. The establishment of contracts of the nature of the Standard Material 
Transfer Agreement are private acts, which do not have to be reported to authorities, or made know 
to other persons, unless the laws of that country require certain information regarding certain 
classes of contract to be registered or made public.37  

 

2.E. HOW THE AVAILABILITY OF FINANCIAL RESOURCES WILL BE ASSESSED  
BEFORE THE THIRD PARTY BENEFICIARY INITIATES DISPUTE SETTLEMENT 

2.E.1 Factors to be taken into account 

60. In considering how to assess the availability of financial resources before the Third Party 
Beneficiary initiates dispute settlement, the question of when to undertake such an assessment must 
first be considered.  

61. The Third Party Beneficiary Procedures provide for three phases of dispute settlement—
amicable dispute settlement,38 mediation39 and arbitration40—as stipulated in Article 8.4 of the 
Standard Material Transfer Agreement. During amicable dispute settlement, a number of relatively 
simple actions are involved: the receipt of information on possible non-compliance; an initial 
appraisal of the case, and, should it appear warranted, the sending of a “summary of information” 
and a “notice” requesting a good faith resolution of the dispute. Neither of these steps requires 
major expenditure by the Third Party Beneficiary, and many suspected cases of infringement may 
well be clarified or resolved at this stage. 

62. Mediation and arbitration, however, are both more formal processes, and likely to involve 
significant costs. If mediation fails, arbitration is very likely to follow. It is therefore suggested that 
the crucial moment at which to review whether financial resources are likely to be adequate is 
before initiating mediation. 

63. There are two further time factors to be taken into account: the likely length of the dispute 
resolution process, and the fact that the Treaty’s budget covers a two-year period. Dispute 
settlement procedures, according to the time delays established in the draft Third Party Beneficiary 
Procedures, and mediation and arbitration practice can be long, as the following table shows. 

                                                      
36 Draft Article 4.4. Draft Article 9 describes the non-confidential information regarding the work of the Third Party 
Beneficiary that will be reported to the Governing Body.  

37 Such as, for example, the registration of ownership of real property, or motor vehicles. 

38 Article 5. 

39 Article 6. 

40 Article 7. 



IT/TPBC-2/09/2 16 

 

Third Party Beneficiary  
Procedures 

 
Phase 

 
 Delay foreseen 

  

 Article 5.1 

 Article 5.2 and 6.1 

Amicable settlement 

• Information requests 

• Negotiation 

 

Uncertain: 3-6 months? 

6 months 

 Article 7.1 Mediation 6 months 

 Article 7 Arbitration Uncertain: 9-12 months? 

 

64. A dispute settlement action may also become necessary at any stage within the Treaty’s 
biennial budget cycle. Because of these two factors, it is therefore likely that any individual action, 
if it goes to the stages of mediation and arbitration, will extend over more than one biennium. 
However, for the purpose of knowing whether funds are adequate to initiate an action, the 
immediate question is whether funds are adequate within the current budget cycle, and until funds 
are likely to become available in the next biennium. In the context of reporting by the Third Party 
Beneficiary to the Governing Body, foreseen in Article 9 of the draft Third Party Beneficiary 
Procedures, the Governing Body may then be informed both of expenditures in the current 
biennium and estimated needs in the forthcoming biennium. 

2.E.2 Action be taken in the event that the assessment shows that funds are inadequate 

65. A further question that it appears necessary to address is what action should be taken in the 
event that the assessment shows that funds are inadequate. If it were necessary to wait for 
replenishment of the funds in the course of the normal biennial budget cycle, this might result in a 
considerable further delay, and compromise the ability to enforce the Standard Material Transfer 
Agreement. One way to address this would be for the Secretary to issue a supplementary call for 
funds to Contracting Parties, to make it possible for the Third Party Beneficiary to play its role in an 
effectively and in a timely manner. 

2.E.3 Proposed procedures 

66. Bearing in mind the above considerations, it is suggested that the procedures to be 
implemented in assessing the availability of financial resources within the Third Party Beneficiary 
Operational Reserve before initiating dispute settlement include the following: 

a) The Secretary will undertake the assessment at the end of the amicable settlement procedure, 
if further action appears necessary; 

b) Costs will, as far as possible, be estimated prudently and realistically, and cover all likely 
cost elements of both mediation and arbitration; 

c) A budget will then be prepared, spread as necessary over the current and following 
forthcoming biennia, and the part required for the current biennium and the first six months of 
the next biennium (in order to allow for delay in receipt of contributions from Contracting 
Parties at the beginning of a biennium), will be identified; 

d) If moneys are inadequate for this period, the Secretary will inform Contracting Parties of the 
additional funds required, and call for additional voluntary contributions to the Third Party 
Beneficiary Operational Reserve; 

e) Action may only be initiated if adequate funds are to hand to cover activities foreseen within 
this period. 

67. The assessment (which may involve confidential information) will be placed in the 
confidential file relating to the dispute settlement in question. At the end of any action, the 
Secretary will match actual expenditure against expected expenditure, with the aim of improving 
the assessment procedure. 
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68. Appendix 3 accordingly provides draft text to incorporate these provisions into the draft 
Third Party Beneficiary Procedures. 

3. Conclusion 

69. The Committee is invited to consider this report in carrying on its further work on the 
operation of the Third Party Beneficiary. 

 





 

 

 

APPENDIX 1 

 
(OPTION 1) 

 
DRAFT AMENDMENTS TO THE FINANCIAL RULES  

PROVIDING FOR THE ESTABLISHMENT OF THE THIRD PARTY BENEFICIARY 
OPERATING RESERVE AS A SPECIAL FUND  

 
Amendments have been made to Rules III.3a. New paragraphs V.1h and V.1i have been 
inserted and the old paragraphs V.1h, V.1i, V.1j and V.1k have been renumbered as V.1j, 
V.1k, V.1 and V.1m respectively. The relevant cross-references have been corrected in VI.2a 
and VI.3, and in the Table on page ***, “TRUST FUND STRUCTURE – RULE VI 
 
VI.2b and VI.2c have been renumbered accordingly as VI.2c and VI.2d respectively. The 
Third Party Beneficiary Operational Reserve has been inserted in the Table on page ***, 
“SOURCE OF MONEYS AND TRUST FUND STRUCTURE”, in the column, “TRUST FUND 

STRUCTURE – RULE VI”. 
 
Texts that have been inserted are double-underlined, like this. 
Texts that have been deleted are double-struck-through, like this. 

 

 
INTERNATIONAL TREATY ON PLANT GENETIC RESOURCES 

FOR FOOD AND AGRICULTURE  
 

FINANCIAL RULES 
 

 
 

Rule I 
Applicability 

 
1.1 These rules shall govern the financial administration of the Treaty. 
 
1.2 The Financial Regulations of the FAO shall apply, mutatis mutandis, to all matters not 
specifically dealt with under the Treaty or the present Rules. 
 

Rule II 
The Financial Period 

 
The financial period shall be two calendar years, coinciding with the financial period of FAO. 

 
 

Rule III 
The Budget 

 
3.1 The Budget shall cover income and expenditures for the financial period to which it relates, 
and shall be presented in United States dollars. 
 
3.2 The Budget shall include the programme of work for the financial period, and such 
information, annexes or explanatory statements as may be requested by the Governing Body. 
 
3.3 The Budget shall comprise the following parts: 
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a) The Core Administrative Budget, relating to: 
 

• the amount provided for the Treaty in the Regular Programme of Work and 
Budget of the FAO under Rule V.1a,  

• the voluntary contributions of Contracting Parties under Rule V.1b,  

• the voluntary contributions of States that are not Contracting Parties, of inter-
governmental organizations, of non-governmental organizations and other 
entities, under Rule V.1c, and 

• funds carried over under Rule V.1h, and miscellaneous income, including 
interest derived from the investment of funds held in trust under Rule V.1i; 

 
b) Special Funds, relating to additional voluntary contributions by Contracting Parties, 
and voluntary contributions by States that are not Contracting Parties, by inter-governmental 
organizations, by non-governmental organizations and other entities: 

 

• for agreed purposes, under Rules V.1d and e;  

• to support the participation of representatives of developing country Contracting 
Parties and of Contracting Parties with economies in transition in the Governing 
Body and its subsidiary bodies, under Rules V.1f and V.1g; 

• to cover the costs and expenses incurred by the Third Party Beneficiary in 
carrying out its roles and responsibilities, in accordance with the Third Party 
Beneficiary Procedures. 

 
3.4 The draft Budget shall be prepared by the Secretary and shall be circulated to Contracting 
Parties not less than six weeks before a regular session of the Governing Body. 
 
3.5 The Core Administrative Budget for the financial period shall provide for Administrative 
Expenditures under the Treaty including expenses of the Secretariat. 
 
3.6 The Secretary may make transfers within each of the main appropriation lines of the 
approved Core Administrative Budget. The Secretary may also make transfers between such 
appropriation lines up to limits that the Governing Body may set as appropriate. 

 
 

Rule IV 
Appropriations 

 
4.1 After the Core Administrative Budget has been adopted, the appropriations therein shall, 
subject to Rule III.6, constitute the authority for the Secretary to incur obligations and make 
payments for the purposes for which the appropriations were voted and up to the amounts so voted, 
provided that commitments shall be covered by related contributions received or funds available in 
the Working Capital Reserve, subject to the provisions of Rule VI.4, and interest earned on funds 
held in trust. 

 
4.2 The Secretary may incur obligations and make payments under Rules V.1d and V.1e, in 
accordance with guidelines established by the Governing Body, or for purposes specified by 
agreement between the contributor and the Secretary, from the date at which the contributions are 
received.  
 
4.3 The Secretary may incur obligations and make payments under Rules V.1f and V.1g to 
support the representatives of developing country Contracting Parties and of Contracting Parties 
with economies in transition in the Governing Body and its subsidiary bodies, in accordance with 
relevant decisions of the Governing Body, subject to funds being available.  
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4.4 Any unliquidated prior year obligation relating to voluntary contributions shall at the end of 
the financial period be cancelled or where an obligation remains a valid charge, retained for future 
disbursement. 

 
 

Rule V 
Provision of Funds 

 
5.1 The resources of the Treaty shall comprise: 
 
 a) Upon approval by the Governing Bodies of FAO, the amount provided for the Treaty 

in the Regular Programme of Work and Budget of the FAO; 
 
b)  

Option 1 for V.1b 

 

[Voluntary contributions to the Core Administrative Budget from Contracting Parties based 
on such indicative scale of contributions as shall be adopted by the Governing Body by 
consensus, based on the scale of contributions adopted from time to time by the United 
Nations, adjusted so as to ensure [that no developing country Contracting Party shall be 
required to pay more than any developed country Contracting Party ensuring] that no 
Contracting Party contributes less than 0.01 per cent of the total, that no one contribution 
exceeds 22 per cent of the total and that no contribution from a least developed country 
Contracting Party exceeds 0.01 per cent of the total]; 

 

OR 
 

Option 2 for V.1b 
 

[Voluntary contributions to the Core Administrative Budget from Contracting Parties for 
the purposes of administration and implementation of the Treaty in general;]41 

 

 c) Voluntary contributions to the Core Administrative Budget from States that 
are not Contracting Parties, from inter-governmental organizations, from non-
governmental organizations or other entities, for the purposes of 
administration and implementation of the Treaty in general; 

 
 d) Other voluntary contributions made by the Contracting Parties in addition to 

those under above to be used in accordance with guidelines established by the 
Governing Body, or for purposes specified by agreement between the 
contributor and the Secretary;  

 
 e) Other voluntary contributions made by States that are not Contracting Parties, 

by inter-governmental organizations, by non-governmental organizations or 
other entities in addition to those under (c) above to be  

 
 f) Voluntary contributions made by the Contracting Parties to support the 

participation of representatives of developing country Contracting Parties and 

                                                      
41 Note by the Secretariat: There are two drafting texts for Rule V.1b; option 1 foresees voluntary contributions “based on 
[an] indicative scale of contributions”; option 2 does not foresee such a scale of contributions. Brackets are maintained 
around Rules V.2, V.4 and V.5, because these depend entirely on which option is adopted for Rule V.1b. 
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of Contracting Parties with economies in transition in the Governing Body 
and its subsidiary bodies; 

 
 g) Voluntary contributions made by States that are not Contracting Parties, by 

inter-governmental organizations, by non-governmental organizations or 
other entities, to support the participation of representatives of developing 
country Contracting Parties and of Contracting Parties with economies in 
transition in the Governing Body and its subsidiary bodies; 

 
 h) Voluntary contributions made by the Contracting Parties to cover the costs 

and expenses incurred by the Third Party Beneficiary in carrying out its roles 
and responsibilities, in accordance with the Third Party Beneficiary 
Procedures; 

 
i) Voluntary contributions made by States that are not Contracting Parties, by 

inter-governmental organizations, by non-governmental organizations or other 
entities, to cover the costs and expenses incurred by the Third Party 
Beneficiary in carrying out its roles and responsibilities, in accordance with 
the Third Party Beneficiary Procedures; 

 
h j) The uncommitted balance of voluntary contributions from previous financial 

periods carried forward; 
 
i k) Miscellaneous income, including interest derived from the investment funds 

held in trust, in accordance with Rule V.7; 
 
j l) Mandatory and voluntary contributions pursuant to Article 13.2 of the Treaty, 

and  
 
k m) Voluntary contributions from any source to implement the Funding Strategy 

provided for in Article 18 of the Treaty. 
 

[5.2 In respect of contributions made pursuant to Rule V.1b: 
 

a) Contributions for each calendar year are expected on or before 1 January of that 
year; 

 
b) Each Party shall, as far in advance as possible of the date due for the contribution, 

inform the Secretary of the contribution it intends to make and of the projected 
timing of that contribution.]42 

 
5.3 Contracting Parties that are not Members of FAO shall contribute towards the amount 
provided for the Treaty in the FAO Regular Programme of Work and Budget in a proportionate 
amount to be determined by the Governing Body.  

 
[5.4 For determining the indicative annual contributions of each Contracting Party, the assessed 
contribution for such Contracting Party for the financial period pursuant to Rule V.1b above, shall 

                                                      
42 Note by the Secretariat: Rule V.2 would apply in the case of there being no indicative scale of assessment. 
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be divided into two equal instalments, one of which is payable in the first calendar year and the 
other in the second calendar year of the financial period.]43  

 
[5.5 At the beginning of each calendar year the Secretary shall inform Contracting Parties of 
their indicative annual contributions to the budget.] 44 

 
5.6 All contributions to the Administrative Budget shall be paid in United States dollars or its 
equivalent in a convertible currency. Where a contribution is paid in a convertible currency other 
than United States dollars, the applicable rate shall be the bank currency conversion rate in effect on 
the day the payment is made. 
 
5.7 Contributions not immediately required shall be invested at the discretion of the Director-
General of FAO. The resulting income shall be credited to the specific Trust Fund from which the 
invested moneys derive. 
 
 

Rule VI 
Funds 

 
6.1 All contributions and other receipts shall be placed in Trust Funds administered by FAO. 

 
6.2 With respect to the Trust Funds referred to in Rule VI.1, FAO shall maintain the following 

Funds: 
 
a) A General Fund, to which shall be credited receipts of all contributions made by 

Contracting Parties under Rule V.1b, Rule V.1c, the uncommitted balance of 
voluntary contributions carried forward under Rule V.1hj; 

 
b) Special Funds, for purposes consistent with the objectives and the scope of the 

Treaty, to which shall be credited receipts of all contributions made by Contracting 
Parties under Rule V.1d, and by States that are not Contracting Parties, by 
intergovernmental organizations, by non-governmental organizations, or other 
entities, under Rule V.1e; 

 
c)  A Fund to support the participation of representatives of developing country 

Contracting Parties and of Contracting Parties with economies in transition in the 
Governing Body and its subsidiary bodies, to which shall be credited all 
contributions made by Contracting Parties under Rule V.1f and by States that are 
not Contracting Parties, by inter-governmental organizations, non-governmental 
organizations or other entities, in accordance with Rule V.1g; 

 
d)  A Fund to cover the costs and expenses incurred by the Third Party Beneficiary in 

carrying out its roles and responsibilities, in accordance with the Third Party 
Beneficiary Procedures, to which shall be credited all contributions made by 
Contracting Parties under Rule V.1h and by States that are not Contracting Parties, 
by inter-governmental organizations, non-governmental organizations or other 
entities, in accordance with Rule V.1i; 

 
6.3 In addition, with respect to Rules V.1jl and V.1lm, upon request by the Governing Body, 
FAO shall maintain a Trust Account or Accounts, as provided for in Article 19.3f of the Treaty, to 
implement Article 18 of the Treaty, and to receive the funds foreseen in Article 13.2 of the Treaty. 

                                                      
43 Note by the Secretariat: Rule V.4 would apply in the case of there being an indicative scale of assessment. 
44 Note by the Secretariat: Rule V.5 would apply in the case of there being an indicative scale of assessment. 
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6.4  Within the General Fund there shall be maintained a working capital reserve at a level to be 
determined from time to time by the Governing Body by consensus. The purpose of the working 
capital reserve shall be to ensure continuity of operations in the event of a temporary shortfall of 
cash. Drawdowns from the working capital reserve shall be restored from contributions as soon as 
possible. 

 
 

Rule VII 
Reimbursement 

 
 The Trust Funds referred to in Rule VI.1 shall make provision for Project Servicing Costs 
to reimburse FAO for the administrative and operational support services provided to the Governing 
Body, its subsidiary bodies, and the Treaty Secretariat, under such terms as may, from time to time, 
be established by the Governing Bodies of the FAO. 

 
 

Rule VIII 
Accounts and Audit 

 
8.1  The accounts and financial management of all funds governed by the present rules shall be 
subject to the internal and external auditing procedures of FAO. 
 
8.2  During the second year of the financial period FAO shall provide the Contracting Parties 
with an interim statement of accounts for the first year of the financial period. FAO shal1 also, as 
soon as practicable, provide to the Contracting Parties a final certified statement of accounts for the 
full financial period. 
 
 

Rule IX 
Amendments 

 
 Amendments to these Rules may be adopted by consensus. Consideration of proposals of 
amendments to these rules shall be subject to Rule V of the Rules of Procedure and documents on 
the proposals shall be circulated in accordance with Rule V.7 of the Rules of Procedure, and in no 
case less than 24 hours prior to their consideration by the Governing Body. 
 
 

Rule X 
Over-riding Authority of the Treaty 

 
 In the event of any conflict between any provision of these rules and any provision of the 
Treaty, the Treaty shall prevail. 
 
 

Rule XI 
Entry into force 

 
 These Rules and any amendments thereto shall come into force upon their approval by 
consensus by the Governing Body unless, by consensus, the Governing Body decides otherwise. 
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SOURCE AND USE OF MONEYS, AND TRUST FUND STRUCTURE 

 

 

 

REFERENCE  
IN RULE V 

 
CORE ADMINISTRATIVE BUDGET 

 TRUST FUND 

STRUCTURE 
RULE VI 

Rule V.1a The amount provided for the Treaty’s Core 
Administrative Budget in the FAO Regular Programme 
of Work and budget  

  

    

Rule V.1b Voluntary contributions by Contracting Parties for the 
purposes of administration and implementation of the 
Treaty in general 

 

Rule V.1c Voluntary contributions by states that are not 
Contracting Parties, from IGOs, or NGOs or other 
entities, for the administration and implementation of 
the Treaty in general 

 

Rule V.1hj The uncommitted balance of voluntary contributions 
carried forward 

 

Rule V.1ik Miscellaneous income, including interest derived from 
investment of the funds in the General Trust Fund 

 

GENERAL FUND 

Income in the biennium 

Rule VI.2a 

includes the 

Working Capital Reserve 

Rule VI.4 

 SPECIAL FUNDS 

  

  

Rule V.1d Other voluntary payments by Contracting Parties, for 
purposes agreed between the contributor and the 
Secretary 

 MULTIDONOR FUND 

where agreed with donor 

---------- 

Rule V.1e Other voluntary payments by Contracting Parties, by 
IGOs, or NGOs or other entities for purposes agreed 
between the contributor and the Secretary 

 SEPARATE FUNDS 

where required by donor 

Rule VI.2b 

    

Rule V.1f Voluntary payments by Contracting Parties to support 
the participation of developing countries 

 

Rule V.1g Voluntary payments by  contributions by states that are 
not Contracting Parties, from IGOs, or NGOs or other 
entities, to support the participation of developing 
countries 

 

FUND TO SUPPORT THE 

PARTICIPATION OF 

DEVELOPING COUNTRIES 

 

Rule VI.2c 

    

Rule V.1h Voluntary payments by Contracting Parties to support 
the operations of the Third Party Beneficiary 

 

Rule V.1i Voluntary payments by  contributions by states that are 
not Contracting Parties, from IGOs, or NGOs or other 
entities,  the operations of the Third Party Beneficiary 

 

FUND CONSTITUTING THE 

THIRD PARTY BENEFICIARY 

OPERATIONAL RESERVE 

Rule VI.2d 
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BENEFIT-SHARING IN ACCORDANCE WITH ARTICLE 13.2 OF THE TREATY 

 

Rule V.1jl Mandatory and voluntary contributions pursuant to 
Article 13.2d 

 

Rule V.1km Contributions from international mechanisms, funds and 
bodies 

 

BENEFIT-SHARING FUND 

Rule VI.3 



 

 

 

APPENDIX 2 

 
(OPTION 2) 

 
DRAFT AMENDMENTS TO THE FINANCIAL RULES PROVIDING FOR THE 

ESTABLISHMENT OF THE THIRD PARTY BENEFICIARY OPERATING RESERVE 
WITHIN THE CORE ADMINISTRATIVE BUDGET 

 
Amendments have been made to Rules III.6 and VI.2a. A new paragraph VI.2b has been 
inserted and the old paragraphs VI.2b and VI.2c have been renumbered accordingly as VI.2c 
and VI.2d respectively. The Third Party Beneficiary Operational Reserve has been inserted in 
the Table, “SOURCE OF MONEYS AND TRUST FUND STRUCTURE”, in the column, “TRUST FUND 

STRUCTURE – RULE VI”. 
 
Texts that have been inserted are double-underlined, like this. 
Texts that have been deleted are double-struck-through, like this. 

 

 
INTERNATIONAL TREATY ON PLANT GENETIC RESOURCES 

FOR FOOD AND AGRICULTURE  
 

FINANCIAL RULES 
 

 
 

Rule I 
Applicability 

 
1.1 These rules shall govern the financial administration of the Treaty. 
 
1.2 The Financial Regulations of the FAO shall apply, mutatis mutandis, to all matters not 
specifically dealt with under the Treaty or the present Rules. 
 

Rule II 
The Financial Period 

 
The financial period shall be two calendar years, coinciding with the financial period of FAO. 

 
 

Rule III 
The Budget 

 
3.1 The Budget shall cover income and expenditures for the financial period to which it relates, 
and shall be presented in United States dollars. 
 
3.2 The Budget shall include the programme of work for the financial period, and such 
information, annexes or explanatory statements as may be requested by the Governing Body. 
 
3.4 The Budget shall comprise the following parts:  
 

a) The Core Administrative Budget, relating to: 
 

• the amount provided for the Treaty in the Regular Programme of Work and 
Budget of the FAO under Rule V.1a,  
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• the voluntary contributions of Contracting Parties under Rule V.1b,  

• the voluntary contributions of States that are not Contracting Parties, of inter-
governmental organizations, of non-governmental organizations and other 
entities, under Rule V.1c, and 

• funds carried over under Rule V.1h, and miscellaneous income, including 
interest derived from the investment of funds held in trust under Rule V.1i; 

 
b) Special Funds, relating to additional voluntary contributions by Contracting Parties, and 

voluntary contributions by States that are not Contracting Parties, by inter-governmental 
organizations, by non-governmental organizations and other entities: 

 

• for agreed purposes, under Rules V.1d and e;  

• to support the participation of representatives of developing country Contracting 
Parties and of Contracting Parties with economies in transition in the Governing 
Body and its subsidiary bodies, under Rules V.1f and V.1g; 

 
3.4 The draft Budget shall be prepared by the Secretary and shall be circulated to Contracting 
Parties not less than six weeks before a regular session of the Governing Body. 
 
3.5 The Core Administrative Budget for the financial period shall provide for Administrative 
Expenditures under the Treaty including expenses of the Secretariat. 
 
3.6 The Secretary may make transfers within each of the main appropriation lines of the 
approved Core Administrative Budget. The Secretary may also make transfers between such 
appropriation lines, with the exception of the Third Party Beneficiary Operational Reserve 
maintained in accordance with Rule VI.2b, up to limits that the Governing Body may set as 
appropriate. 

 
 

Rule IV 
Appropriations 

 
4.1 After the Core Administrative Budget has been adopted, the appropriations therein shall, 
subject to Rule III.6, constitute the authority for the Secretary to incur obligations and make 
payments for the purposes for which the appropriations were voted and up to the amounts so voted, 
provided that commitments shall be covered by related contributions received or funds available in 
the Working Capital Reserve, subject to the provisions of Rule VI.4, and interest earned on funds 
held in trust. 
 
4.2 The Secretary may incur obligations and make payments under Rules V.1d and V.1e, in 
accordance with guidelines established by the Governing Body, or for purposes specified by 
agreement between the contributor and the Secretary, from the date at which the contributions are 
received.  
 
4.3 The Secretary may incur obligations and make payments under Rules V.1f and V.1g to 
support the representatives of developing country Contracting Parties and of Contracting Parties 
with economies in transition in the Governing Body and its subsidiary bodies, in accordance with 
relevant decisions of the Governing Body, subject to funds being available.  
 
4.4 Any unliquidated prior year obligation relating to voluntary contributions shall at the end of 
the financial period be cancelled or where an obligation remains a valid charge, retained for future 
disbursement. 
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Rule V 
Provision of Funds 

 
5.1 The resources of the Treaty shall comprise: 
 

a) Upon approval by the Governing Bodies of FAO, the amount provided for 
the Treaty in the Regular Programme of Work and Budget of the FAO; 

 
b)  

Option 1 for V.1b 

 

[Voluntary contributions to the Core Administrative Budget from Contracting Parties based on 
such indicative scale of contributions as shall be adopted by the Governing Body by consensus, 
based on the scale of contributions adopted from time to time by the United Nations, adjusted 
so as to ensure [that no developing country Contracting Party shall be required to pay more 
than any developed country Contracting Party ensuring] that no Contracting Party contributes 
less than 0.01 per cent of the total, that no one contribution exceeds 22 per cent of the total and 
that no contribution from a least developed country Contracting Party exceeds 0.01 per cent of 
the total]; 

 

OR 
 

Option 2 for V.1b 
 

[Voluntary contributions to the Core Administrative Budget from Contracting Parties for the 
purposes of administration and implementation of the Treaty in general;]45 

 
 c) Voluntary contributions to the Core Administrative Budget from States that are not 

Contracting Parties, from inter-governmental organizations, from non-governmental 
organizations or other entities, for the purposes of administration and 
implementation of the Treaty in general; 

 
d) Other voluntary contributions made by the Contracting Parties in addition to those 

under above to be used in accordance with guidelines established by the Governing 
Body, or for purposes specified by agreement between the contributor and the 
Secretary;  

 
e) Other voluntary contributions made by States that are not Contracting Parties, by 

inter-governmental organizations, by non-governmental organizations or other 
entities in addition to those under (c) above to be used in accordance with 
guidelines established by the Governing Body, or for purposes specified by 
agreement between the contributor and the Secretary; 

 
f) Voluntary contributions made by the Contracting Parties to support the 

participation of representatives of developing country Contracting Parties and of 
Contracting Parties with economies in transition in the Governing Body and its 
subsidiary bodies; 

 
g) Voluntary contributions made by States that are not Contracting Parties, by inter-

governmental organizations, by non-governmental organizations or other entities, 

                                                      
45 Note by the Secretariat: There are two drafting texts for Rule V.1b; option 1 foresees voluntary contributions “based on 
[an] indicative scale of contributions”; option 2 does not foresee such a scale of contributions. Brackets are maintained 
around Rules V.2, V.4 and V.5, because these depend entirely on which option is adopted for Rule V.1b. 
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to support the participation of representatives of developing country Contracting 
Parties and of Contracting Parties with economies in transition in the Governing 
Body and its subsidiary bodies; 

 
h) The uncommitted balance of voluntary contributions from previous financial 

periods carried forward; 
 

i) Miscellaneous income, including interest derived from the investment funds held in 
trust, in accordance with Rule V.7; 

 
j) Mandatory and voluntary contributions pursuant to Article 13.2 of the Treaty, and 

 
k) Voluntary contributions from any source to implement the Funding Strategy 

provided for in Article 18 of the Treaty. 
 

[5.2 In respect of contributions made pursuant to Rule V.1b: 
 

a) Contributions for each calendar year are expected on or before 1 January of that 
year; 

 
b) Each Party shall, as far in advance as possible of the date due for the contribution, 

inform the Secretary of the contribution it intends to make and of the projected 
timing of that contribution.]46 

 
5.3 Contracting Parties that are not Members of FAO shall contribute towards the amount 
provided for the Treaty in the FAO Regular Programme of Work and Budget in a proportionate 
amount to be determined by the Governing Body.  

 
[5.4 For determining the indicative annual contributions of each Contracting Party, the assessed 
contribution for such Contracting Party for the financial period pursuant to Rule V.1b above, shall 
be divided into two equal instalments, one of which is payable in the first calendar year and the 
other in the second calendar year of the financial period.]47  

 
[5.5 At the beginning of each calendar year the Secretary shall inform Contracting Parties of 
their indicative annual contributions to the budget.] 48 

 
5.6 All contributions to the Administrative Budget shall be paid in United States dollars or its 
equivalent in a convertible currency. Where a contribution is paid in a convertible currency other 
than United States dollars, the applicable rate shall be the bank currency conversion rate in effect on 
the day the payment is made. 
 
5.7 Contributions not immediately required shall be invested at the discretion of the Director-
General of FAO. The resulting income shall be credited to the specific Trust Fund from which the 
invested moneys derive. 
 
 

Rule VI 
Funds 

 
6.1 All contributions and other receipts shall be placed in Trust Funds administered by FAO. 

                                                      
46 Note by the Secretariat: Rule V.2 would apply in the case of there being no indicative scale of assessment. 
47 Note by the Secretariat: Rule V.4 would apply in the case of there being an indicative scale of assessment. 
48 Note by the Secretariat: Rule V.5 would apply in the case of there being an indicative scale of assessment. 
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6.3 With respect to the Trust Funds referred to in Rule VI.1, FAO shall maintain the following 

Funds: 
 
a) A General Fund, to which shall be credited receipts of all contributions made by 

Contracting Parties under Rule V.1b, Rule V.1c, and the uncommitted balance of 
voluntary contributions carried forward under Rule V.1h, subject to Rule VIb; 

 
b) A Third Party Beneficiary Operational Reserve to be maintained at a level to be 

determined from time to time by the Governing Body, to which shall be credited as 
a first priority the necessary part of the receipts of all contributions by Contracting 
Parties under Rule V.1b, Rule V.1c, and the uncommitted balance of voluntary 
contributions carried forward under Rule V.1h; the purpose of the Third Party 
Beneficiary Operational Reserve shall be to cover all costs and expenses incurred 
by the Third Party Beneficiary in carrying out its roles and responsibilities, in 
accordance with the Third Party Beneficiary Procedures. 

 
b c) Special Funds, for purposes consistent with the objectives and the scope of the 

Treaty, to which shall be credited receipts of all contributions made by Contracting 
Parties under Rule V.1d, and by States that are not Contracting Parties, by 
intergovernmental organizations, by non-governmental organizations, or other 
entities, under Rule V.1e; 

 
c d)  A Fund to support the participation of representatives of developing country 

Contracting Parties and of Contracting Parties with economies in transition in the 
Governing Body and its subsidiary bodies, to which shall be credited all 
contributions made by Contracting Parties under Rule V.1f and by States that are 
not Contracting Parties, by inter-governmental organizations, non-governmental 
organizations or other entities, in accordance with Rule V.1g; 

 
6.3 In addition, with respect to Rules V.1j and V.1k, upon request by the Governing Body, FAO 

shall maintain a Trust Account or Accounts, as provided for in Article 19.3f of the Treaty, to 
implement Article 18 of the Treaty, and to receive the funds foreseen in Article 13.2 of the 
Treaty. 

 
6.4  Within the General Fund there shall be maintained a working capital reserve at a level to be 
determined from time to time by the Governing Body by consensus. The purpose of the working 
capital reserve shall be to ensure continuity of operations in the event of a temporary shortfall of 
cash. Drawdowns from the working capital reserve shall be restored from contributions as soon as 
possible. 
 

 
Rule VII 

Reimbursement 
 

 The Trust Funds referred to in Rule VI.1 shall make provision for Project Servicing Costs 
to reimburse FAO for the administrative and operational support services provided to the Governing 
Body, its subsidiary bodies, and the Treaty Secretariat, under such terms as may, from time to time, 
be established by the Governing Bodies of the FAO. 

 
 

Rule VIII 
Accounts and Audit 
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8.1  The accounts and financial management of all funds governed by the present rules shall be 
subject to the internal and external auditing procedures of FAO. 
 
8.2  During the second year of the financial period FAO shall provide the Contracting Parties 
with an interim statement of accounts for the first year of the financial period. FAO shal1 also, as 
soon as practicable, provide to the Contracting Parties a final certified statement of accounts for the 
full financial period. 
 
 

Rule IX 
Amendments 

 
 Amendments to these Rules may be adopted by consensus. Consideration of proposals of 
amendments to these rules shall be subject to Rule V of the Rules of Procedure and documents on 
the proposals shall be circulated in accordance with Rule V.7 of the Rules of Procedure, and in no 
case less than 24 hours prior to their consideration by the Governing Body. 
 
 

Rule X 
Over-riding Authority of the Treaty 

 
 In the event of any conflict between any provision of these rules and any provision of the 
Treaty, the Treaty shall prevail. 
 
 

Rule XI 
Entry into force 

 
 These Rules and any amendments thereto shall come into force upon their approval by 
consensus by the Governing Body unless, by consensus, the Governing Body decides otherwise. 
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SOURCE AND USE OF MONEYS, AND TRUST FUND STRUCTURE 

 

 

REFERENCE  
IN RULE V 

 
CORE ADMINISTRATIVE BUDGET 

 TRUST FUND 

STRUCTURE 
RULE VI 

Rule V.1a The amount provided for the Treaty’s Core 
Administrative Budget in the FAO Regular Programme 
of Work and budget  

  

    

Rule V.1b Voluntary contributions by Contracting Parties for the 
purposes of administration and implementation of the 
Treaty in general 

 

Rule V.1c Voluntary contributions by states that are not 
Contracting Parties, from IGOs, or NGOs or other 
entities, for the administration and implementation of 
the Treaty in general 

 

GENERAL FUND 

Income in the biennium 

Rule VI.2a 

includes the 

Working Capital Reserve 

Rule VI.4 

Rule V.1h The uncommitted balance of voluntary contributions 
carried forward 

 

Rule V.1i Miscellaneous income, including interest derived from 
investment of the funds in the General Trust Fund 

 

THIRD PARTY BENEFICIARY 

OPERATIONAL RESERVE 

Rule VI.2b 

 SPECIAL FUNDS 

  

  

Rule V.1d Other voluntary payments by Contracting Parties, for 
purposes agreed between the contributor and the 
Secretary 

 MULTIDONOR FUND 

where agreed with donor 

---------- 

Rule V.1e Other voluntary payments by Contracting Parties, by 
IGOs, or NGOs or other entities for purposes agreed 
between the contributor and the Secretary 

 SEPARATE FUNDS 

where required by donor 

Rule VI.2b 

    

Rule V.1f Voluntary payments by Contracting Parties to support the 
participation of developing countries 

 

Rule V.1g Voluntary payments by  contributions by states that are 
not Contracting Parties, from IGOs, or NGOs or other 
entities, to support the participation of developing 
countries 

 

FUND TO SUPPORT THE 

PARTICIPATION OF DEVELOPING 

COUNTRIES 

 

Rule VI.2c 

    

BENEFIT-SHARING IN ACCORDANCE WITH ARTICLE 13.2 OF THE TREATY 

 

Rule V.1hj Mandatory and voluntary contributions pursuant to 
Article 13.2d 

 

Rule V.1ik Contributions from international mechanisms, funds and 
bodies 

 

BENEFIT-SHARING FUND 

Rule VI.3 





 

 

 

APPENDIX 3 

 

DRAFT AMENDMENTS TO DRAFT PROCEDURES  
FOR THE OPERATION OF THE THIRD PARTY BENEFICIARY 

(‘TPB PROCEDURES’) 
 

Amendments have been made to Article 8, in the text as at the end of the First Meeting of the 
Ad Hoc Third Party Beneficiary Committee, in order to provide for procedures to assess the 
adequacy of funds available within the Third Party Beneficiary Operational Reserve, before 
initiating mediation and arbitration.  
 
Texts that have been inserted are double-underlined, like this. 
Texts that have been deleted are double-struck-through, like this. 

 

 
INTERNATIONAL TREATY ON PLANT GENETIC RESOURCES 

FOR FOOD AND AGRICULTURE  
 

PROCEDURES  
FOR THE OPERATION OF THE THIRD PARTY BENEFICIARY 

(‘TPB PROCEDURES’) 
 

 
 

Article 1 
Designation of Third Party Beneficiary 

 
1. The Food and Agriculture Organization of the United Nations (‘FAO’) shall act as Third 
Party Beneficiary of the Standard Material Transfer Agreement under the direction of the 
Governing Body.  
 
2. FAO will administer its roles and responsibilities under these Procedures in accordance 
with the Basic Texts of FAO and in particular FAO’s Financial Regulations, Rules and directives of 
its Governing Bodies. 
 
3. Nothing in these Procedures shall be deemed a waiver of FAO’s privileges and immunities. 
  

 
Article 2 

Scope 
 
These Procedures apply to the Third Party Beneficiary, when carrying out its roles and 
responsibilities as identified and prescribed in the Standard Material Transfer Agreement referred to 
in Article 12.4 of the International Treaty on Plant Genetic Resources for Food and Agriculture, 
under the direction of the Governing Body. 
 
 

Article 3 
Principles 

 
1. The Third Party Beneficiary shall act on behalf of the Governing Body of the Treaty and its 
Multilateral System, as foreseen in the Standard Material Transfer Agreement. 
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2. The Third Party Beneficiary shall perform its roles and responsibilities effectively, in a 
transparent, cost-effective, expeditious and, to the extent possible, in a non-adversarial manner. 
 
 

Article 4 
Information 

 
1. The Governing Body shall make available to the Third Party Beneficiary the information 
provided to it in accordance with the provisions of the Standard Material Transfer Agreement,[in 

particular] Articles 5e, 6.4b, 6.5c and Annex 2 paragraph 3 of the Standard Material Transfer 

Agreement.   
 
2. The Third Party Beneficiary may receive information on possible non-compliance with the 
obligations of the provider and recipient under a Standard Material Transfer Agreement from the 
Provider or Recipient (‘parties’) under the Standard Material Transfer Agreement or any other 
natural or legal persons. The information could be used for the purposes of initiating dispute 
settlement procedures under the Standard Material Transfer Agreement. 
 
3. The Third Party Beneficiary has the right to request that the appropriate information, 
including samples as necessary, be made available by the Parties, regarding their obligations in 
[accordance with Article 8.3]/[the context] of the Standard Material Transfer Agreement. 
 
4. Except as may be required in the settlement of disputes and for the purposes specified in 
Article 9 of these Procedures, and unless otherwise agreed by the Parties to the Standard Material 
Transfer Agreement, information received by the Third Party Beneficiary shall be treated as 
confidential.  
 

Article 5 
Amicable dispute settlement 

 
1. Where the Third Party Beneficiary has received information on possible non-compliance 
with the obligations of the parties under a Standard Material Transfer Agreement, it may request 
information in accordance with Article 8.3 of the Standard Material Transfer Agreement. 
 
2. If the Third Party Beneficiary has reason to believe that obligations under a Standard 
Material Transfer Agreement may not have been complied with, it shall attempt in good faith to 
resolve the dispute by negotiation in accordance with Article 8.4a of the Standard Material Transfer 
Agreement and, in doing so, will send in writing to the parties to the Standard Material Transfer 
Agreement:  
 
 (a)  a summary of the relevant provisions of the Standard Material Transfer Agreement 
which may not have been complied with, and other relevant information (‘summary of 
information’);  
 
 (b)  a notice requesting the party that may not have complied with the Standard Material 
Transfer Agreement or the parties to the Standard Material Transfer Agreement to attempt, in good 
faith, to resolve the dispute not later than six months after the issuance of the summary of 
information and the notice. 
 

Article 6 
Mediation 

 
1. If the dispute cannot be resolved by negotiation within six months after the issuance of the 
summary of information and the notice referred to in Article 5, paragraph 2 above, or any shorter 
period of time agreed on by the parties to the dispute, the Third Party Beneficiary shall commence 
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or encourage the parties to the Standard Material Transfer Agreement to commence mediation 
proceedings through a neutral third party mediator, to be mutually agreed in accordance with 
Article 8.4b of the Standard Material Transfer Agreement.  
 
2. The Third Party Beneficiary may propose as neutral third party mediator an expert from the 
list established by the Governing Body in accordance with Article 8.4c of the Standard Material 
Transfer Agreement. 
 

 
Article 7 

Arbitration 
 
1. If a dispute has not been resolved by mediation within six months of the commencement of 
the mediation or any shorter period of time agreed on by the parties to the dispute, or if it otherwise 
appears that the dispute cannot be resolved within twelve months after the issuance of the summary 
of information and the notice referred to in Article 5, paragraph 2 above, the Third Party 
Beneficiary may submit the dispute for arbitration in accordance with Article 8.4c of the Standard 
Material Transfer Agreement. 
 
2. The Third Party Beneficiary may propose as arbitrator an expert from the list established by 
the Governing Body in accordance with Article 8.4c of the Standard Material Transfer Agreement. 
 
 

Article 8 
Expenditure 

 
1. The Secretary of the Governing Body shall, as necessary, draw upon the Third Party 
Beneficiary Trust Fund Operational Reserve to cover all costs and expenses incurred by the Third 
Party Beneficiary in carrying out its roles and responsibilities in accordance with these procedures. 
 
2. Before initiating mediation and arbitration in accordance with Articles 6 and 7, the 
Secretary shall assess the adequacy of funds available within the Third Party Beneficiary 
Operational Reserve. To this end, the Secretary shall prepare an estimated budget for the dispute 
settlement in question, covering, where relevant, both the current and following biennia.  
 
3. If adequate funds are not available for activities foreseen within the current biennium, the 
Secretary shall inform Contracting Parties of the additional funds required within the current 
biennium and six months of the following biennium, and call for immediate additional voluntary 
contributions to the Third Party Beneficiary Operational Reserve. The Third Party Beneficiary shall 
not initiate mediation and arbitration in accordance with Articles 6 and 7 until adequate funds are 
available within the Third Party Beneficiary Operational Reserve to cover activities foreseen within 
the current biennium and the first six months of the following biennium. 
 
 

Article 9 
Reporting 

 
The Third Party Beneficiary shall submit to the Governing Body, at each of its Regular Sessions, a 
report setting forth: 
 

(a) the number, and a summary, of cases where it received information regarding non-
compliance with the terms and conditions of a Standard Material Transfer Agreement; 

(b) the number, and a summary, of cases where it initiated dispute settlement; 
(c) the number, and a summary, of disputes settled through amicable dispute settlement, 

mediation or arbitration;  
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(d) the number, and a summary, of pending disputes;  
(e) any legal questions that appeared in the context of dispute settlement and that may require 

the attention of the Governing Body; 
(f) the expenditure from the Third Party Beneficiary Trust FundOperational Reserve; 
(g) any estimate of the needs of the Third Party Beneficiary Trust FundOperational Reserve in 

the forthcoming biennium; 
(h) any other relevant non-confidential information. 

 
 

Article 10 
Amendments 

 
These procedures may be amended by a decision of the Governing Body. 
 
 

Article 11 
Entry into force 

 
These procedures and any amendments thereto shall enter into force upon decision by the 
Governing Body and the approval of the competent bodies of FAO. 


