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Note by the Secretary 

 

 

1. The Secretary has received a brief legal information note from the FAO Legal Office entitled 

Preliminary Considerations on Possible Procedures to Amend the International Treaty.  

2. The information note provides a brief analysis of the Treaty’s own legal provisions on 

amendments 1, the respective provisions contained in the FAO Principles and Procedures which 

Should Govern Conventions and Agreements Concluded under Articles XIV and XV of the 

Constitution, and Commissions and Committees Established under Article VI of the Constitution 2, 

as well as the FAO Constitution.  

3. This brief note by the FAO Legal Office is attached as Appendix 1. The Working Group 

might wish to take it into account as an input regarding some of the legal questions that it might 

need to deal with during the current biennium. 

                                                      

1 Article 23 of the Treaty 

2 Basic Texts, Volume II, Part O, page 175 

E
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Appendix 1 

 

 

PRELIMINARY CONSIDERATIONS ON POSSIBLE PROCEDURES TO 

AMEND THE INTERNATIONAL TREATY 

 
 

I. INTRODUCTION 

 

1. This paper provides an overview of the legal bases for the procedure of amending the 

International Treaty on Plant Genetic Resources for Food and Agriculture (the Treaty) and its 

Annexes on the one hand, and for the procedure of adopting a supplementary convention (or 

supplementary agreement) on the other hand. Whereas the first procedure is set out in the Treaty 

itself as well as in the Principles and Procedures which should Govern Conventions and 

Agreements Concluded under Articles XIV and XV of the Constitution, and Commissions and 

Committees Established under Article VI of the Constitution
3
, the second is referred to in Article 

XIV, 2(b) of the Constitution of FAO
4
 and subject to the same Principles.5` 

2. It is not the aim of the present paper to deal in a comprehensive manner with the legal 

feasibility and effects of potential changes to the Multilateral System of Access and Benefit-

sharing (the MLS) of the Treaty, which is not only governed by the respective provisions of the 

Treaty itself, including its Annexes, but also by the provisions of the Standard Material Transfer 

Agreement, as well as the relevant decisions of the Governing Body. In Resolution 2/2013 the 

Governing Body requested the Secretariat to prepare a separate policy and legal study on the 

feasibility and effects of possible changes in the provisions governing the functioning of the 

Multilateral System. 

 

II. AMENDMENT PROCEDURE SET FORTH IN THE TREATY 

 

A. PROPOSAL AND APPROVAL 

 

3. Article 23 of the Treaty sets out the procedure for amending the provisions of the Treaty, 

which according to Article 24.2 shall also apply in case of amendments to its Annexes. The 

Treaty may be amended upon proposal of one of the Members of the Treaty and with the approval 

of the Governing Body of the Treaty (GB).  

4. In particular, the text of any proposed amendment shall be communicated to Contracting 

Parties by the Secretary at least six months before the GB session convened for adoption. 

5. Provided there is a quorum6 at the GB session,  amendments shall be approved by 

consensus of the Contracting Parties present at the session of the GB.  

6. It is worth mentioning that, according to paragraph 8(a) of the Principles and Procedures 

which should Govern Conventions and Agreements Concluded under Articles XIV and XV of the 

Constitution, and Commissions and Committees Established under Article VI of the Constitution
7
, 

“amendments to all conventions and agreements concluded under Article XIV of the Constitution 

                                                      

3 BT, Section O, Appendix. 

4 See Footnote 2. 

5 See Footnote 2.  

6 To note that the delegates representing a majority of the Contracting Parties shall be necessary to constitue a quorum 

at any session of the Governing Body in accordance with Artilce 9.8 of the Treaty. 

7 BT, Section O, Appendix. 
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shall be reported to the Council which shall have the power to disallow them if it finds that such 

amendments are inconsistent with the objectives and purposes of the Organization or the 

provisions of the Constitution. If the Council of the Organization considers it desirable, it may 

refer these amendments to the Conference which shall have the same power”. Accordingly, 

amendments to all conventions and agreements concluded under Article XIV of the Constitution, 

as is the case of the Treaty, are operative until disallowed by the Council or the Conference.  

 

B. ENTRY IN FORCE 

 

7. The consent of a Contracting Party to be bound by an amendment to the Treaty may be 

expressed by: ratification, acceptance and approval.  A minimum number of instruments 

expressing the consent should be deposited for the entry in force of an amendment. In particular, 

in accordance with Article 23.4:  

Any amendment adopted by the Governing Body shall come into force among Contracting 

Parties having ratified, accepted or approved it on the ninetieth day after the deposit of 

instruments of ratification, acceptance or approval by two-thirds of the Contracting 

Parties. Thereafter the amendment shall enter into force for any other Contracting Party on 

the ninetieth day after that Contracting Party deposits its instrument of ratification, 

acceptance or approval of the amendment. 

8. Amendments will enter into force vis-à-vis all those Contracting Parties having accepted, 

ratified or approved them. This means that the original  Treaty will remain in force for both as 

between the Contracting Parties which do not accept the amendments, and  between them and the 

parties which do accept the amendments. 

 

III. PROCEDURE FOR ADOPTION OF A SUPPLEMENTARY 

CONVENTION/AGREEMENT PURSUANT TO THE  

FAO CONSTITUTION 

 

A. PROPOSAL AND APPROVAL 

 

9. Article XIV, paragraph 2(b), of the FAO Constitution sets out the procedure for adopting 

supplementary conventions or agreements designed to implement any convention or agreement 

which has come into force under paragraphs 1 or 2(a)
8
. 

10. A supplementary convention may be proposed by a technical meeting or conference 

comprising Member Nations, which has assisted in drafting the convention or agreement and has 

suggested that it be submitted to Member Nations concerned for acceptance (Article XIV, 

paragraph 3(a)).  

11. The proposed supplementary convention shall be submitted to the Council, through the 

Director-General, on behalf of the relevant technical meeting or conference.  

12. The Council may, by at least two thirds of the membership of the Council, approve and 

submit it to Member Nations (Article XIV, paragraph 2(b)). 

 

 

                                                      

8 Paragraphs 1 and 2(a) of Article XIV refer to conventions and agreements concerning questions related to food and 

agriculture and agreements concerning questions relating to food and agriculture which are of particular interest to 

Member Nations of geographical areas specified in such agreements and are designed to apply only to such areas 

respectively. 
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B. ENTRY IN FORCE 

 

13. Regarding the instruments for expressing consent to be bound by the supplementary 

convention, both the traditional system, i.e., that of signature9, signature subject to ratification, 

and accession, as well as the more recent and simplified system of acceptance by the deposit of an 

instrument of acceptance have in the past been applied by the Organization and shall be 

retained.10 

14. As regards entry in force, [the] supplementary convention or agreement approved by the 

Conference or Council for submission to Member Nations shall come into force for each 

contracting party as the convention, agreement, supplementary convention or agreement may 

prescribe (Article XIV, paragraph 4). 

 

C. FURTHER CONSIDERATIONS 

 

15. It is important to distinguish between amending  instruments and agreements which 

supplement.  

16. A supplementary agreement is a stand alone instrument, often designed to implement a 

convention/agreement/treaty (“the earlier convention”) and occasionally to broaden substantive 

provisions of the convention it supplements. The right to become a party to a supplementary 

agreement is in principle not necessarily limited to the Contracting Parties of the earlier 

convention unless provided otherwise in the supplementary agreement. A supplementary 

agreement could also provide for specific entry into force procedures, different from the earlier 

convention. In an FAO context,  a supplementary agreement would be concluded pursuant to the 

relevant  provisions set forth in the FAO Basic Texts.11 In contrast, amending instruments, while 

also an instrument distinct to the treaty it amends, are intrinsically linked to the specific 

provisions of the treaty it amends (“the earlier treaty”)  and subject to the amendment procedure 

specified in the earlier treaty or in absence thereof to the Principles set forth in the FAO Basic 

Texts in a FAO context. Only Contracting Parties to a treaty subject to amendment can 

accept/adopt the amendments.  

17. In view of the foregoing, prior to opting for an amendment of the Treaty or the negotiation 

of a supplementary agreement to the Treaty it would be advisable to define the scope of intended 

future developments for the Treaty. The final decision in this regard rests with the Contracting 

Parties to the Treaty. 

                                                      

9 The only Article XIV body allowing definitive signature as instrument for expressing the consent to be bound by the 

convention is the Plant Protection Agreement for Asia and Pacific Region (APPPC). See Article X.1 of APPPC 

Agreement A and Article XII.1 of APPPC Agreement B. The same provision is set out in Article XVIII.1 of APPPC as 

amended in 1999 (but such version has not entered in force to date). 

10 BT, Section O, Appendix, paragraph 4. 

11 See Section III  above. 


