
  IT/OWG-EFMLS-2/14/4 
October 2014 

 

 This document is printed in limited numbers to minimize the environmental impact of FAO's processes and 

contribute to climate neutrality. Participants are kindly requested to bring their copies to meetings and to 

avoid asking for additional copies.  

 

 

Item 3 of the Provisional Agenda 

SECOND MEETING OF THE AD-HOC OPEN-ENDED WORKING GROUP TO 

ENHANCE THE FUNCTIONING OF THE MULTILATERAL SYSTEM  

Geneva, Switzerland, 9-11 December 2014  

SYNOPTIC STUDY 2:  
 

POLICY AND LEGAL STUDY ON THE FEASIBILITY AND EFFECTS OF 

CHANGES TO THE MULTILATERAL SYSTEM 

 

 

Note by the Secretary 

EXECUTIVE SUMMARY 

 

1. This document analyses the main legal questions arising from the innovative approaches 

identified by the Ad Hoc Advisory Committee on the Funding Strategy in the last biennium and in 

particular the legal feasibility of enacting possible changes to the functioning of the Multilateral 

System entailed in these approaches. The possible changes covered include measures to both (a) 

increase user-based payments and contributions to the Benefit-sharing Fund in a sustainable and 

predictable long-term manner, and (b) enhance the functioning of the Multilateral System by 

additional measures. Particular regard will be given to the question of whether they require any 

changes to the text of the Treaty.   
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I. INTRODUCTION 

  

1. In Resolution 2/2013 the Governing Body requested the Secretariat to prepare several 

short, strategic, preliminary studies, one of which is “a policy and legal study on the feasibility 

and effects of such changes” (Study 2). The changes referred to in this topic of Study 2 relate to 

Study 1, which is “estimating income to be expected from possible changes, consistent with the 

objectives of the Treaty, in the provisions governing the functioning of the Multilateral System.”  

2. The starting point for the analyses in this Synoptic Study 2 is the innovative approaches 

as discussed by the Ad Hoc Committee on the Funding Strategy (AFCS) and outlined in the 

relevant Secretariat documents.
1
 The working document prepared by the Secretariat for the first 

meeting of the Ad Hoc Open-ended Working Group to Enhance the Functioning of the 

Multilateral System (Working Group) entitled “Background on the Work undertaken by the Ad 

Hoc Advisory Committee on the Funding Strategy, and its Further Development”
2
 was used as the 

main basis for interpreting what the innovative approaches entail, in particular with regard to the 

parameters for the revision of Arts. 6.7/6.8 and 6.11 SMTA.  

3. The paper first presents the major legal questions raised by the possible changes, relating 

to their legal implementation as well as to the legal implications they would have for the 

Multilateral System of Access and Benefit-sharing (MLS) and for users. It will then analyze the 

key questions with regard to each of the innovative approaches in a short and concise manner, as 

requested by the Governing Body.  

4. It is to be noted that the Benefit-sharing Fund (BSF) constitutes a central mechanism of 

not only the MLS (Part IV), but also  the Funding Strategy (Part VI) and Institutional Provisions 

(Part VII) of the Treaty and the present Study is limited to measures in relation to the MLS. The 

dimension of the BSF in relation to the Funding Strategy might also be relevant for ensuring a 

sustainable, predictable and long-term flow of income for the BSF. 

 

II. PRINCIPAL LEGAL QUESTIONS 

 

5. The principal legal questions arising from the innovative approaches with regard to the 

Treaty and its implementing instruments relate to the possible ways of implementing such 

revisions on the one hand, and to the implications such changes would have for the Treaty 

structures on the other hand. They include questions such as the following: 

6. Which changes could be implemented without requiring amendments to the Treaty and 

which changes would necessarily imply such amendments? What are the capacities and powers of 

the Governing Body to implement such changes? Which changes, on the other hand, would imply 

a procedure for amending the Treaty? What would be alternatives to amending the Treaty? 

7. Regarding the effects of such changes: What are the major implications of the changes for 

the Treaty and its structures? What would the changes mean for the use of the SMTA in the MLS, 

for the Third Party Beneficiary, or more generally for monitoring and compliance in the MLS?  

8. What would be the implications of the changes for users of the MLS? What would their 

rights and obligations under the SMTA look like? What would the changes mean for the reporting 

and compliance obligations of MLS users? What would the implications be for users if they had 

to deal with the parallel existence of current and revised SMTAs? Would there be any particular 

implications for ex situ collections that fall under Art. 15 of the Treaty? Would the changes have 

any implications on the attractiveness of the MLS for users, in particular regarding legal certainty 

and transaction costs? 

                                                      

1 See in particular documents IT/GB-5/13/Inf.4; IT/GB-5/13/Inf.4 Add.1; IT/GB-5/13/Inf.4 Add.2. 

2 IT/OWG-EFMLS-1/14/3. 
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III. LEGAL ANALYSIS OF INNOVATIVE APPROACHES 

 

A. SMTA-BASED APPROACHES 

 

1. REVISITING ARTICLES 6.7/6.8 AND 6.11 SMTA 

 

9. The key questions in the context of possible revisions to Arts. 6.7/6.8 and 6.11 SMTA 

concern the feasibility of establishing a mandatory payment obligation in the SMTA for other 

commercialized PGRFA products that are not available without restriction to others for further 

research and breeding; as well as the feasibility of changing the payment rates of these Articles. 

This implies the question of whether and how the Governing Body may implement such changes. 

 

Making voluntary payments mandatory 

10. Pursuant to Art. 13.2d(ii) of the Treaty, a recipient who commercializes a PGRFA 

product incorporating MLS material accessed from the material shall pay an equitable share of the 

benefits to the Benefit-sharing Fund, “except whenever such a product is available without 

restriction to others for further research and breeding.” 

11. The Treaty does not provide any further criteria for determining the meaning of the terms 

available without restriction to others for further research and breeding. Also, there is no 

authoritative interpretation or decision on the exact meaning of these terms.  

12. Some guidance can be drawn from common practice in applying or implementing this 

provision, as well as from the negotiations leading to the adoption of the Treaty.3 Moreover, Art. 2 

SMTA should be taken into account, which stipulates that a PGRFA product is considered to be 

available without restriction to others for further research and breeding when being available 

“without any legal or contractual obligations, or technological restrictions, that would preclude 

using it in the manner specified in the Treaty.” Intellectual property rights are not explicitly 

mentioned either in the Treaty or the SMTA in this context. 

13. According to Art. 19 of the Treaty, the powers and functions of the Governing Body 

include its power to “provide policy direction and guidance to monitor, and adopt such 

recommendations as necessary for the implementation of this Treaty and, in particular, for the 

operation of the Multilateral System”. Moreover, Art. 31 Vienna Convention4 stipulates that a 

treaty shall be interpreted “in good faith in accordance with the ordinary meaning to be given to 

the terms of the treaty in their context and in the light of its object and purpose” (para. 1), 

considering amongst other “any instrument which was made by one or more parties in connexion 

with the conclusion of the treaty and accepted by the other parties as an instrument related to the 

treaty” (para. 2). Moreover, account shall be taken of: “(a) Any subsequent agreement between the 

parties regarding the interpretation of the treaty or the application of its provisions; (b) Any 

subsequent practice in the application of the treaty which establishes the agreement of the parties 

regarding its interpretation; (c) Any relevant rules of international law applicable in the relations 

between the parties” (para. 3). 

                                                      

3 See for example Fernando Gerbasi, ‘Overview of Regional Approaches: The Negotiating Process of the International 

Treaty on Plant Genetic Resources for Food and Agriculture’ in Christine Frison, Francisco López, Jose Esquinas-

Alcázar (eds), Plant Genetic Resources and Food Security (Earthscan, London 2011). 

4 Vienna Convention on the Law of Treaties (1969) 1155 UNTS 331 (Vienna Convention). 
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14. Based on these provisions, the Governing Body has the capacity to interpret the above 

described terms. Such an interpretation would not necessarily need to be carried out in explicit 

form, but it could implicitly follow from a decision the Governing Body might take.  

15. Consequently, the Governing Body could extend the mandatory payment to other 

commercialized PGRFA products that are not available without restriction to others for further 

research and breeding (including those covered by PVP, technological or contractual restrictions). 

In this case, payments are to be expected with a higher degree of predictability for wider ranges of 

products.5 For the sake of clarity, a reference to the respective parts of Art. 13.2d(ii) of the Treaty 

could be included in the relevant Governing Body decision. No amendments to the Treaty would 

be required. 

16. The other possible legal basis for the Governing Body to proceed could be the last 

sentence of Art. 13.2d(ii) of the Treaty, which provides that the Governing Body may assess, 

“within a period of five years from the entry into force of this Treaty, whether the mandatory 

payment requirement […] shall apply also in cases where such commercialized products are 

available without restriction to others for further research and breeding.”  

17. The Governing Body has not taken such a decision to date, but instead postponed it 

repeatedly (for the first time, before the five years period had elapsed).6 

18. Given the objectives and purposes of the Treaty, it is difficult to imagine that negotiators 

actually intended to strictly limit the review capacity of the Governing Body to the first five years 

after the entry into force of the Treaty. An intention to limit the power of the Governing Body to 

such a short period of time of only five years seems particularly unlikely given the necessary 

period of time for the potential build-up of income flows into the Benefit-sharing Fund, as well as 

given the time needed until the commercialization of PGRFA products is possible.7  

19. It can also be taken from the above mentioned repeated postponement that the Governing 

Body shares the opinion that it still has the capacity to exercise the option granted to it in the last 

sentence of Art. 13.2d(ii) of the Treaty. The repeated postponement can therefore be seen as an 

interpretation of the Governing Body of the Treaty, based on Art. 19 of the Treaty and Art. 31 

Vienna Convention.  

20. If one accordingly follows this interpretation, it can be concluded that the decision 

pursuant to the last sentence of Art. 13.2d(ii) of the Treaty is still permitted and, consequently, the 

Governing Body could extend the applicability of the mandatory payment provisions to 

commercialized PGRFA products incorporating MLS material that are available to others without 

restriction for further research and breeding. 

21. Based on these considerations, the Governing Body could therefore decide to make  

payments in accordance with Art. 13.2d(ii) of the Treaty mandatory by changing the SMTA; no 

changes to the Treaty would be necessary. 

 

Establishing different payment rates 

22. Changing the payment rates alone of currently 1.1% (minus 30%) and 0.5%, respectively, 

would only require minor changes to the SMTA, namely in paragraph 1 of Annex 2 and in 

paragraphs 1 and 3 of its Annex 3, respectively. There would be no implications for the Treaty 

text. 

                                                      

5 For example, one of the innovative approaches identified by the Ad Hoc Advisory Committee on the Funding Strategy 

in the last biennium foresaw relatively lower levels of payments also for any commercialized PGRFA product that is 

not available for further multiplication (IT/ACFS-7 RES/13/Report, Annex 4). 

6 IT/GB-3/09/Report, para. 17; IT/GB-4/11/Report, para. 32. 

7 Moore/Tymowski (2005) Explanatory Guide to the International Treaty on Plant Genetic Resources for Food and 

Agriculture, p. 111. 
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23. Further to the review mechanism mentioned in the previous sub-chapter, Art. 13.2d(ii) of 

the Treaty sets forth another review mechanism to adjust mandatory benefit-sharing under the 

Treaty relating to the levels of payment. Art. 13.2d(ii) of the Treaty enables the Governing Body 

to establish different levels of payment for various categories of MLS users who commercialize 

PGRFA products incorporating MLS material, as well as to review from time to time such levels 

of payment with a view to achieving fair and equitable benefit-sharing. 

24. The Treaty does not define the terms categories of recipients or contain any user 

categories. The only two categories of recipients that the Governing Body can be said to have 

established so far based on this provision are recipients who share the benefits according to Arts. 

6.7/6.8 SMTA, on the one hand, and those who have chosen the payment option of Art. 6.11 

SMTA, on the other hand.8 

25. Art. 13.2d(ii) of the Treaty gives the Governing Body the power to (now) create 

additional categories of recipients and to establish different levels of payments for each of the 

categories.  

26. Such categories could for example be conceptualized to embrace recipients according to 

the restrictions (for further research and breeding) they put on their commercialized products.9 

This could potentially lead to categories of recipients respectively protecting their products by 

patents, using PVPs, by contractual means, or not restricting access to their products at all; and 

one recipient could fall under several categories, e.g. for different crops.  

27. The levels of payment could then be established and varied accordingly. 

28. Another legal argument for the capacity of the Governing Body to establish different 

payment levels could be that although Art. 13.2d(ii) of the Treaty only refers to categories of 

users, it is hardly arguable, with regard to both the Treaty text and its objectives and purposes,10 

that the user categories are the only possible differentiation regarding payment levels which the 

negotiating countries wanted to enable the Governing Body to create under the Treaty. Rather, the 

reference to categories of users is to be interpreted as non-exhaustive example of a differentiation 

that the Governing Body has the capacity to make.  

29. Therefore, the Governing Body may, for example, take into consideration the possibility 

of establishing different levels of payment for different (types of) crops. Obviously, it would need 

to assess on a case-by-case basis, whether the differentiation in payment levels it envisages based 

on crops or types of crops, is feasible with regard to the general requirement under the Treaty that 

benefits are to be shared fairly and equitably. 

 

Implementation of these changes in the SMTA  

30. The powers and functions of the Governing Body are laid down in the Treaty, particularly 

in its Article 19.3. Pursuant to this provision, the Governing Body shall, amongst other, provide 

policy direction and guidance to monitor and adopt recommendations for the implementation of 

the Treaty and the MLS.  

31. The Governing Body has also been empowered by the Treaty to adopt the STMA, 

according to Art. 12.4 of the Treaty (“facilitated access […] shall be provided pursuant to a 

standard material transfer agreement (MTA), which shall be adopted by the Governing Body”).  

32. In contrast to other capacities of the Governing Body, the adoption of the SMTA is not 

limited to its first session or only possible one time. In fact, Art. 12.4 of the Treaty speaks of 

providing facilitated access to the MLS according to a SMTA to be adopted by the Governing 

Body, which gives the Governing Body the power to adopt changes to the SMTA anytime.  

                                                      

8 IT/OWG-EFMLS-1/14/3, para. 78. 

9 Ibid. 

10 Art 31.1 Vienna Convention. 
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33. Therefore, changes to the SMTA can be implemented by the Governing Body based on 

Arts. 12.4, 19 of the Treaty.  

34. The changes analysed in the previous sub-chapters remain within the current parameters 

of the Treaty, in particular those set by the Treaty for benefit-sharing. They could be implemented 

by a decision of the Governing Body and the standard rules for decision-making would apply; no 

exceptional quorum or method of arriving at a decision would be required (Art. 19 of the Treaty, 

Rules IV and VI of the Governing Body’s Rules of Procedure11).  

 

2. UPFRONT PAYMENTS ON ACCESS, TO BE DISCOUNTED AGAINST 

PAYMENTS DUE ON THE COMMERCIALIZATION OF A PRODUCT 

 

35. The innovative approach of requiring recipients of MLS material to make upfront 

payments at the time of accessing the MLS is not intended to be implemented as a stand-alone 

payment option, but it would be linked to the accession-based payment option of Art. 6.7 SMTA 

and/or to the crop-based payment option of Art. 6.11 SMTA. Recipients could make an advance 

payment on the mandatory payment obligation that would fall due upon commercialization, 

whereby a discount would later be granted on such a mandatory payment. 

36. For the legal analysis, it should be borne in mind that Art. 12.3b of the Treaty requires 

access to the MLS to be accorded free of charge, except for a possible fee to cover the minimal 

costs involved. Moreover, the sharing of monetary benefits arising from the utilization of PGRFA 

under the Treaty is linked to the commercialization of PGRFA products (Arts. 13.2, 13.2d of the 

Treaty).  

37. This means that the upfront payment option could be implemented by changes to the 

SMTA, without requiring any amendments to the Treaty, as long as it remains an additional 

payment modality for recipients to freely choose, so that access remains free of charge and 

monetary benefit-sharing is triggered by commercialization.  

38. The implementation of this approach would entail a number of administrative questions 

with potential legal implications. They arise from the technicalities involved in determining the 

payments due as upfront payments, the payments against which the upfront payments might be 

counted, and the rate at which the discount could be claimed by users.  

 

B. NON-SMTA-BASED APPROACHES 

 

39. Among non-SMTA-based approaches the Contracting Parties have explored approaches, 

where Contracting Parties make the payments based on parameters beyond the SMTA, and 

approaches where users make payments through benefit-sharing mechanisms that are not based on 

the SMTA.   

 

1. PROMOTING REGULAR CONTRIBUTIONS BY CONTRACTING PARTIES 

40. An example of a non-SMTA-based approach, which the ACFS considered, is the so-

called Norwegian approach, which foresees making an annual contribution of 0.1% of the value 

of seed sales in its territory to the BSF. This innovative approach provides for voluntary 

contributions by a Contracting Party, as foreseen in Art. 18.4f of the Treaty. The value of this 

approach lies in the fact that it aims at making voluntary payments by Contracting Parties 

predictable and sustainable.  

                                                      

11 IT/GB-1/06/Report, Appendix D. 
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41. In legal terms, as long as regular contributions are from the Contracting Parties, the 

payments would continue to be voluntary by nature under the current provisions of the Funding 

Strategy, unless there was a change to the Treaty text. It is up to the respective Contracting Party 

to decide how it will raise the amounts it voluntarily pays to the Benefit-sharing Fund, e.g. 

directly from the users or from central resources. 

42. Mandatory contributions to the Benefit-sharing Fund by Contracting Parties in relation to 

the Multilateral System are currently not provided for in the Treaty, which only provides for 

voluntary payments based on its Art. 18.4f. There is consequently no immediate legal basis within 

the Treaty for the Governing Body to implement such a mandatory payment system for the 

Parties.  

43. While these considerations address the dimensions of the BSF in relation to the 

Multilateral System, Contracting Parties may wish to additionally and distinctly address the 

dimensions of the BSF in relation to the Funding Strategy and Institutional Provisions of the 

Treaty, which might provide them with complementary options for ensuring predictable and 

sustainable long-term income for the BSF. 

44. As regards the BSF in relation to the Funding Strategy of the Treaty, the BSF constitutes 

the main meachnism for the resources under the direct control of the Governing Body. This 

allows for flexibility in how to ensure payments and contributions to the BSF in a sustainable and 

predictable long-term manner and includes as one source “voluntary contributions from 

Contracting Parties”.12  Such voluntary contributions to the BSF in the context of the Funding 

Strategy could be made mandatory by an amendment of the Funding Strategy. 

 

45. The Financial Rules already provide for Contracting Party contributions based on an 

indicative scale for the Core Administrative Budget. Similar and adapted scales can, in principle, 

be introduced for other Trust Funds of the Treaty, including the BSF.  Similar scales have been 

used for ensuring resource mobilization in close proximity of the BSF and for more extensive 

funding targets than the BSF. Recently, for example, the Global Crop Diversity Trust introduced a 

burden sharing scale in its Fundraising Strategy 2014-2018.13  As the document points out 

“multilateral fundraising for public goods often involves the concept of fair burden-sharing 

among donor countries [… and] the intention is to arrive at an equitable distribution of the 

financial cost between nations when tackling global public policy issues that require international 

cooperation.”
14

  The purpose of the Multilateral System is to maintain a global public good in 

form of the crop diversity conserved, exchanged and used for food security in the Treaty’s 

System. 

 

2. NOVEL WAYS TO ATTRACT USE-BASED VOLUNTARY FUNDING 

 

46. The Funding Strategy Committee has stressed the desirability of stakeholder groups 

making proposals of novel ways of contributing to the Benefit-sharing Fund, particularly with 

regard to the facilitated access, reduction of transaction costs and legal certainty that the MLS 

provides to users.15 This not only relates to possible initiatives to establish a protected commons 

                                                      

12 IT/GB-1/06/Report, Appendix F, Art. II.2.1e 

13  Fundraising Strategy 2014-2018.  

https://www.croptrust.org/sites/default/files/documents/files/GCDT%20Fundraising%20Strategy%20final.pdf  The 

funding target is 350 million USD. 

14  Ibid., p.12,  in Section ‘3.3 Options for Burden-sharing’ the document describes: “Burden-sharing … serves to 

provide helpful guidance to donors. Donors discuss and agree on a set of relevant and transparent indicators to illustrate 

the financial ability and economic rationale for a country to contribute to a specific public policy cause.” A table 

illustrating the application of the burden-sharing to the funding target is contained in Table 3 (p.14). 

15 IT/GB-5/13/Inf. 4 Add.2, para. 30. 

https://www.croptrust.org/sites/default/files/documents/files/GCDT%20Fundraising%20Strategy%20final.pdf
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that would create voluntary contributions, but equally to other forms of having a corporate body 

interact with the Governing Body. Such an approach could also give regard to rising revenues 

generated from the increasing value of informational-based resources such as genes, traits, bio-

tools and biotechnologies and the growing trend of seeking access to such value-added resources 

to carry out and speed up targeted breeding. 

47. As long as these approaches will only provide voluntary contributions in the sense of Art. 

18.4f of the Treaty, their implementation will not necessarily require changes to the Treaty and its 

implementing instruments. The legal basis for the payments would be the decision of the 

proponents together with Art. 18.4f of the Treaty. 

48. However, it has been proposed to create linkages between use-based (voluntary) funding 

initiatives and the Treaty or to even bring them under the governance of the Treaty. The principle 

legal questions would then relate to the legal instrument for creating possible institutional 

linkages, the rights and/or obligations of users in relation to their rights and obligations under the 

SMTA (in particular regarding payment obligations), and potential implications for monitoring 

and compliance, including the Third Party Beneficiary. 

49. If an institutional linkage between the Governing Body and such initiatives is created, so 

as to create an income stream for the Treaty, the possible agreements between the Governing 

Body (FAO) and user-representative bodies would need to ensure that the latter actually have the 

legal capacity to bind their members. 

50. The contracting party could therefore be an association with representative power arising 

from membership alone, in which case the contract between the association and the Governing 

Body (FAO) could take the form of a general agreement, comparable to a contractual situation 

existing in public health insurance schemes for establishing rights and obligations for the social 

security institution, the medical doctors (or hospitals) and the patients. A similar legal structure 

has been established in the form of collecting societies, which negotiate and conclude the 

contracts on behalf of authors, artists etc., who are the beneficiaries of the royalty payments. 

Membership in collecting societies is usually on a voluntary basis.  

51. The interested members could also set-up a separate kind of legal person for this purpose 

and this legal person would then conclude the contract with the Governing Body (FAO). In such 

case, the contract would need to ensure that the rights and obligations are actually passed on to the 

members, i.e. the individual users.  

52. Such institutional linkages could also seek to extend the monitoring and enforcing 

capacities of the Third Party Beneficiary to the user initiatives. The users would commit 

themselves by a private law contract to mandatory payments to the benefit of the Treaty or the 

MLS. As in case of the SMTA, the private law instrument would need to contain a provision, 

whereby the Third Party Beneficiary is accepted by both (all) contracting parties as representing 

the rights of the MLS and is given certain powers to monitor and enforce such rights, including by 

initiating dispute settlement proceedings.16  

53. Also, based on policy considerations, the Governing Body could decide that the payments 

generated by use-based (voluntary) initiatives would be taken into account when mandatory 

payments fall due under the SMTA. Fore example, users who have already contributed could be 

granted a discount on mandatory payment obligations under the SMTA. The implementation of 

such a discount option would not violate the benefit-sharing provisions of the Treaty, as long as 

they would not change the benefit-sharing trigger and as long as, overall, benefits accruing from 

access to the MLS would still be shared fairly and equitably (Art. 13.1 of the Treaty). The 

recipient would still pay upon commercialization and only be granted a discount, so that overall 

he continues to pay an equitable share of the benefits arising from the commercialization. For 

                                                      

16 This approach has been chosen in the proposal of the industry licensing platform, where compliance with the benefit-

sharing obligations in favour of the Treaty is ensured by extending the operations of the Third Party Beneficiary to the 

standard license agreement. IT/GB-5/13/Inf. 4 Add. 1, p. 26. 



IT/OWG-EFMLS-2/14/4 10 

policy reasons, the Governing Body might wish to clarify what it understands under the terms 

“fair” and “equitable” and how certain discounts on mandatory payments comply with the benefit-

sharing provisions of the Treaty.  

54. If the Governing Body were to accept that the benefits mobilized through such a user 

association were adequate, it would be within its power to relax the members of the association 

form some or all of the payment obligations under the SMTA, or institute such a means of 

payment as another option within the SMTA. 

55. The respective agreement with a group of users would set forth the details of the possible 

discounts (relationship with the commercialized product, relationship with the crop covered by an 

Art. 6.11 SMTA payment regulation, rate of the payment that could be claimed, etc.), whereas 

there would not necessarily be a need for changing the SMTA itself. Special practical questions 

relating to the calculation of possible discounts would arise in cases, where such user initiatives 

would provide access to technology or information.  

 

C. EXPANDING THE COVERAGE OF THE MULTILATERAL SYSTEM 

 

56. The scope of the Treaty is all plant genetic resources for food and agriculture (Art. 3 of 

the Treaty), but the MLS covers only PGRFA listed in Annex 1 (Arts. 11.1, 11.2 of the Treaty).17 

57. The Treaty explicitly states that Annex 1 is an integral part of the Treaty and that the 

provisions governing amendments to the Treaty shall equally apply to amendments to its Annexes 

(Art. 24 of the Treaty). 

Art. 24.1: The annexes to this Treaty shall form an integral part of this Treaty 

and a reference to this Treaty shall constitute at the same time a reference to any 

annexes thereto. 

Art. 24.2: The provisions of Article 23 regarding amendments to this Treaty shall 

apply to the amendment of annexes. 

58. Amending the list of Annex 1 therefore requires the same procedures as would apply in 

case of an amendment of the Treaty text, which would mean that an expansion of the MLS shall 

be adopted at a session of the Governing Body. The text of any proposed amendment shall be 

communicated to Contracting Parties by the Secretary at least six months before the session at 

which it is proposed for adoption. All amendments shall only be made by consensus of the 

Contracting Parties present at the session of the Governing Body. No exceptional presence 

quorum would be required.18 

59. A potential amendment to the Treaty would enter into force among Contracting Parties 

having ratified, accepted or approved it on the ninetieth day after the deposit of instruments of 

                                                      

17 The actual scope is narrower, as the MLS only covers PGRFA “under the management and control” of Contracting 

Parties and “in the public domain” (Art. 11.2 of the Treaty). Since the determination of what PGRFA are under the 

management and control and in the public domain is a necessary requirement for Contracting Parties to implement 

the MLS, the MLS Committee has issued an opinion on the meaning of these terms (IT/AC-SMTA-10 MLS 

1/10/Report, p. 10). On the other hand, the terms and conditions of the SMTA apply to more material than only to 

those which by definition in the Treaty are included in the MLS, since the SMTA is used in many cases for non-

Annex 1 material, as well as for material held by legal persons (private collections), i.e. not being “under the 

management and control” of a Contracting Party or in the public domain. Although all these materials fall under the 

benefit-sharing provisions of the SMTA, the legal analysis of expanding the MLS is necessarily limited to the scope 

of the MLS as defined in the Treaty, because the Treaty has obviously no power of private collections or non-

Annex 1 material. 

18 Arts. 23, 24.2 of the Treaty; see also Rule VI of the  Governing Body Rules of Procedure. 
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ratification, acceptance or approval by two-thirds of the Contracting Parties, and thereafter on the 

ninetieth day following such deposit (Art. 23.4 of the Treaty). 19 

60. Another legal option for expanding the list of Annex 1 could be the conclusion of a 

supplementary agreement (protocol) to the Treaty to establish a supplementary list or second list. 

The FAO Constitution lays out the possibility for conventions or agreements concluded under its 

Article XIV (like the Treaty20), to be given a supplementary convention or agreement, which shall 

be designed to implement the main convention or agreement.  

61. It is important to note that the proposed changes to the MLS would carefully need to be 

analysed as to whether they constitute amendments to the Treaty or whether they can be 

considered as implementing the Treaty. A supplementary agreement could only be implemented 

in the latter case.  

62. A supplementary agreement would enter into force according to the respective provisions 

contained therein and based on signature, signature subject to ratification, accession or acceptance 

by the parties.21 

63. It is also noteworthy that the right to become a party to the supplementary agreement 

would not be limited to the Contracting Parties of the Treaty, unless the contrary should be set 

forth in the supplementary agreement.22  

64. With regard to the proposed modalities of expanding the coverage of the MLS, this means 

that:  

 adding crops to the current list of Annex 1 would constitute an amendment of the Treaty 

in the sense of Arts. 23 and 24 of the Treaty;  

 as would the deletion of Annex 1, which would then require additional amendments in the 

Treaty (e.g. provisions regarding the coverage of the MLS); 

 the establishment of a second list of crops could be implemented by concluding a 

supplementary agreement according to Art. XIV para. 2(b) FAO Constitution, while 

giving regard to Art. 3 of the Treaty, pursuant to which the Treaty covers all PGRFA. 

65. The Governing Body would need to take into consideration the broader international legal 

framework on access and benefits-sharing, when taking a decision on an expansion of the 

coverage of the MLS in an institutionally simple and effective way. In particular, the provisions of 

the Treaty itself dealing with the broader international framework, the relevant provisions of the 

Nagoya Protocol23, such as parts of its Preamble24 or its Art. 425, and the general rules of Public 

                                                      

19 It might be of interest to the Working Group that there are international agreements that contain provisions for their 

provisional entry into force. Moreover, Contracting Parties are of course free to voluntarily apply provisions of the 

Treaty before its formal entry into force.  

20 See also last Recital of the Preamble of the Treaty: “Desiring to conclude an international agreement within the 

framework of the Food and Agriculture Organization of the United Nations, hereinafter referred to as FAO, under 

Article XIV of the FAO Constitution.” 

21 Art. XIV, para. 4 FAO Constitution. 

22 For further details regarding the procedure for adopting a supplementary agreement according to Art. XIV FAO 

Constitution. 

23 The Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from 

their Utilization to the Convention on Biological Diversity, UNEP/CBD/COP/DEC/X/1. 

24 “Recalling the Multilateral System of Access and Benefit-sharing established under the International Treaty on Plant 

Genetic Resources for Food and Agriculture developed in harmony with the Convention, Recognizing that international 

instruments related to access and benefit-sharing should be mutually supportive with a view to achieving the objectives 

of the Convention.” 

25 Art. 4 Nagoya Protocol (“Relationship with international agreements and instruments”):  – 1. The provisions of this 

Protocol shall not affect the rights and obligations of any Party deriving from any existing international agreement, 

except where the exercise of those rights and obligations would cause a serious damage or threat to biological 

diversity. This paragraph is not intended to create a hierarchy between this Protocol and other international 

instruments. – 2. Nothing in this Protocol shall prevent the Parties from developing and implementing other relevant 
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International Law regarding potential conflicts of international treaties would carefully need to be 

analysed. 

66. In terms of potential implications of an expansion of the MLS coverage, there is a need 

for ensuring that the terms and conditions of the current SMTA are applicable to the expanded 

MLS. Depending on the extent and the modalities of the envisaged expansion, there might be a 

need for making changes to the current SMTA or for adopting a separate SMTA, or no changes to 

the SMTA would be required, respectively.  

67. No amendments to the current SMTA would be necessary, if further crops were included 

in the existing list of Annex 1. 

68. However, changes to the SMTA would be required if a second list of crops should be 

established, and such changes could be implemented, for example, in the same way as has been 

done in connection with the transfer of non-Annex 1 material by the IARCS of the CGIAR, 

namely through a series of footnotes clarifying that the use of certain terms (“Annex 1”, “MLS”) 

should not preclude the possibility of using the SMTA for non-Annex 1 material. In case of an 

expanded coverage of the MLS, such interpretative footnotes would need to establish mandatory 

use of the SMTA for the added crops, e.g. in connection with the mentioning of Annex 1 of the 

Treaty in the provisions relating to the current Art. 6.11 SMTA payment option. Alternatively, it 

is in the power of the Governing Body to redraft the SMTA, providing that it respects the relevant 

provisions of the Treaty. 

69. Should the SMTA be changed or a separate SMTA be adopted, it would in particular need 

to be ensured that the Third Party Beneficiary retain the power of monitoring compliance with the 

expanded MLS, and of initiating dispute settlement procedures to enforce an SMTA, if required.  

70. As regards transaction costs and legal certainty for users of an amended MLS, an 

expansion of the MLS to cover all PGRFA coupled with a revised Art. 6.11 SMTA has the 

potential to limit trace and track obligations for users to a minimum. In such a case, it would not 

be necessary to manage two sets of PGRFA (one under the MLS and another one outside the 

MLS) and reporting to the Third Party Beneficiary would be limited to annual sales of PGRFA 

products.  

 

IV. CONCLUSIONS 

 

71. The Governing Body enjoys considerable discretional power to implement measures that 

could potentially enhance user-based payments to the Benefit-sharing Fund. 

72. By adopting changes to the SMTA it may extend mandatory monetary benefit-sharing to 

any commercialized PGRFA products that are not available without restriction to others for 

further multiplication, research and breeding, and which it thus considers as restricting access in 

the sense of Art. 13.2d(ii) of the Treaty, or decide to make all payments mandatory.  

73. It may change the current payment rates of 1.1% (minus 30%) and 0.5%, respectively, by 

minor changes to the SMTA.  

                                                                                                                                                               
international agreements, including other specialized access and benefit-sharing agreements, provided that they are 

supportive of and do not run counter to the objectives of the Convention and this Protocol. – 3. This Protocol shall 

be implemented in a mutually supportive manner with other international instruments relevant to this Protocol. Due 

regard should be paid to useful and relevant ongoing work or practices under such international instruments and 

relevant international organizations, provided that they are supportive of and do not run counter to the objectives of 

the Convention and this Protocol. – 4. This Protocol is the instrument for the implementation of the access and 

benefit-sharing provisions of the Convention. Where a specialized international access and benefit-sharing 

instrument applies that is consistent with, and does not run counter to the objectives of the Convention and this 

Protocol, this Protocol does not apply for the Party or Parties to the specialized instrument in respect of the specific 

genetic resource covered by and for the purpose of the specialized instrument.  
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74. While giving due regard to the general benefit-sharing parameters of the Treaty, the 

Governing Body may, by adopting changes to the SMTA, also establish different payment levels 

for (new) user categories, as well as different levels of payment for different types of crops.  

75. An upfront payment option could be implemented by changes to the SMTA, as long as it 

remains an additional payment modality for recipients to freely choose, so that access remains 

free of charge and monetary benefit-sharing is triggered by commercialization.  

76. Non-SMTA based approaches provide for payments in the sense of the Funding Strategy 

of the Treaty and, in that sense, remain outside the constraints and complexities of MLS 

structures. In this context, regular contributions by Contracting Parties can be established through 

simple and tested systems such as indicative scales or burden-sharing principles by resolution of 

the Governing Body, establishment of new or amendment of existing financial rules. In case that 

the Governing Body should consider establishing institutional linkages with use-based initiatives, 

their legal implementation would depend on a number of technical questions.  

77. Finally, an expansion of the coverage of the MLS would necessarily require amendments 

to the Treaty or the conclusion of a supplementary agreement to the Treaty; it could not be 

implemented at the level of the SMTA only.  

78. The implementation of potential changes to the provisions governing the functioning of 

the MLS would imply complex considerations regarding the identification of possible text. 

Therefore, the Working Group may wish to request the Secretary to present illustrative text before 

its next session, in order to facilitate its task to develop a range of measures for consideration and 

decision by the Governing Body at its Sixth Session. 

 


