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INTRODUCTION  

1. This Annotated Agenda has been prepared after consultation with the two Co-Chairs of the 

Working Group, Mr Modesto Fernandez (Cuba) and Mr Bert Visser (The Netherlands). It 

concentrates on how to structure the discussions during the third meeting.  

2. Building on its previous meeting, the Working Group will complete its deliberations, take 

stock, and finalize the relevant Draft Resolution for the consideration of the Governing Body. The 

concrete result of this meeting of the Working Group should therefore be the package of measures 

to be presented for consideration of the Governing Body, at its Sixth Session, as requested in 

Resolution 2/2013. 

 

ITEM 1. OPENING OF THE SESSION 

3. The terms of reference of the Working Group were stipulated in Resolution 2/2013 of the 

Governing Body. The Working Group has now met twice, and the reports of those meetings are 

available on line, and in print at its third meeting.
1
As is the practice, the formal sessions of the 

Working Group will be preceded by a day of informal consultations among regions and with 

stakeholders, on 1 June 2015. The opening session of the Working Group will begin at 10.00 a.m. 

on Tuesday, 2 June 2015.  

 

ITEM 2. ADOPTION OF AGENDA AND TIME-TABLE 

4. The Co-Chairs will present the Provisional Agenda,
2
 and the proposed time-table annexed 

                                                           

1
 http://www.planttreaty.org/node/5851/. 

2
 IT/OWG-EFMLS-3/15/1,Draft Provisional Agenda. The documents for the meeting are listed in IT/OWG-EFMLS-

3/15/inf.1. 

http://www.planttreaty.org/node/5851/
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to this document, for adoption by the Working Group. Given the variety of measures under 

consideration, as well as their complexity, they hope to conduct a tightly focused meeting, aimed 

at achieving a set of distinct results that will be reflected in the Draft Resolution for consideration 

by the Governing Body.
3
 Such Draft Resolution was requested by the Working Group, at its 

second meeting, so it can be presented to the Governing Body, at its Sixth Session.
4
 The Co-chairs 

will therefore explain how they plan to organize the meeting, as well as the results they wish to 

achieve by the end of the meeting, which is the final one scheduled before the Sixth Session of the 

Governing Body. One substantive output of the meeting will therefore be the measures that the 

Working Group considers are ready for presentation to the Governing Body, at its forthcoming 

session. The Working Group will also discuss and compile the various concrete options for the 

development of the other measures in the overall package, and report on their state of development, 

their proposed scope and content, as well as the work required to finalize them in the next biennium. 

This will be the second substantive output. 

5. With a view to clarifying positions and furthering discussion on what is still needed to 

finalize the package of measures, the Working Group, at its previous meeting, invited its 

Members, as well as stakeholders, to submit suggestions for possible elements of text for 

compilation and circulation in advance of the present meeting.
5
 The submissions received are in 

the information document, Compilation of textual elements and other inputs provided by 

Members of the Working Group and others.
6
 

6. The Working Group has recognized that the final package will need to contain a number of 

separate measures. One measure deals with non-monetary benefit-sharing, and the proposals in this 

regard are quite advanced. There has also been considerable discussion of what the measure to 

increase the availability of materials from the Multilateral System needs to encompass. These two 

measures might be advanced to a point where they could be adopted at the next session of the 

Governing Body.  

7. With the submissions that have just been received from stakeholders and Contracting Parties, 

there are now on the table a number of different elements that together could form the basis of one or 

several measures that could supply more predictable and sustainable income. These are still at a 

conceptual, rather than at a textual level, and there is still no overall consensus. Moreover, there are 

not indicative estimations of the income to be expected from the various proposals submitted since 

the last meeting of the Working Group. Nor has the Working Group yet discussed the balance 

between predictable and ad hoc income streams that together can meet the needs of the Benefit-

sharing Fund or any possible interim measures to maintain momentum in the operations of the 

Benefit-sharing Fund while the package of measures is finalized.  

8. During its previous meeting, the Working Group had an initial discussion on the expansion of 

the access and benefit-sharing provisions of the Treaty, in preparation for the present meeting, and 

the Working Group will need to further develop its consideration of the options for this measure and 

reflect them in the Draft Resolution for the consideration of the Governing Body, for the 

consideration of the Governing Body. 

9. The Provisional Agenda and Time-table therefore foresees addressing the full range of 

measures that would be in the package, one by one, and with a strictly limited time allocated to each, 

so that a coherent and complete picture of the proposed package as a whole can be provided to the 

Governing Body. The Draft Resolution for the consideration of the Governing Body has therefore 

been prepared in such a way that the Working Group may, at each stage of the agenda, reflect its 

considerations in the text of the Resolution, which may then be compiled and adopted with the report 

of the meeting. 

                                                           

3
 IT/OWG-EFMLS-3/15/3, Draft Resolution for the consideration of the Governing Body: Measures to enhance the 

functioning of the Multilateral System of Access and Benefit-sharing. 

4
 IT/OWG-EFMLS-2/14/Report, para. 21. 

5
 IT/OWG-EFMLS-2/14/Report, para. 22. 

6
 IT/OWG-EFMLS-3/15/inf.3. 
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10. Following their introductory presentation, the Co-chairs will seek general views from the 

different Regional Groups and Stakeholder Groups on the overall plan for the organization of the 

meeting, and on the state of advancement of each of the measures, as outlined in the present 

document, and provided for in the Draft Resolution for the consideration of the Governing Body. 

This will allow the Co-Chairs to determine areas of potential consensus, and areas which require 

further deliberation and analysis. Accordingly, the Co-Chairs will conduct a tightly focused 

meeting concentrating on achieving concrete results to be presented to the Governing Body.  

11. Based on experience of its first and second meetings, the Working Group decided to 

conduct this meeting in English, French and Spanish only, with documents also being made 

available in Arabic. It agreed to receive the draft report of the meeting in English only, provided 

that there is interpretation into the other three languages in the session that adopts the report. This 

will optimize the use of time on the final day, as no time need be scheduled for translation of the 

draft report. The Working Group accordingly decided to continue work in the morning session of 

the final day of the meeting, without interpretation.
7
 

 

ITEM 3. MEASURES TO ENHANCE THE MULTILATERAL SYSTEM  

TO BE CONSIDERED AND EVENTUALLY APPROVED BY  

THE GOVERNING BODY, AT ITS SIXTH SESSION  

12. Following the adoption of the agenda, the Working Group may review the overall 

structure of the proposed package of measures under consideration, as well as the status of their 

development, before entering into detailed discussion on each, under the following agenda items.   

13. The measures discussed during the biennium are at different levels of conceptual and textual 

development, and will need to be substantively reported to the Governing Body for its consideration 

and guidance, as to how they should be further developed in the following biennium. Since the 

representatives of Contracting Parties on the Working Group may change, it is therefore important to 

adequately report the state of play. In the Annex to this document is an outline format in which the 

Working Group may wish to record both conceptual elements and any textual options and proposals, 

for the various measures, that it recommends be carried forward. It is suggested that, under each item 

of its agenda, the Working Group identify those elements that should be included in the Annex, 

drawing, where relevant, on the documents considered during this biennium and, in particular, the 

information documents available at this meeting. In order to facilitate this work, the relevant 

documents are listed in each section of the Annex. It is suggested that the Working Group will follow 

an inclusive approach in the elaboration of the Annex by including all different options submitted to 

the Working Group as well as any consensus agreed in this meeting on the measures already 

identified by the Working Group, in order to facilitate reporting on the state of play of development 

of the package of measures. The Annex will be included in the Report of this meeting. 

14. The Draft Resolution for the consideration of the Governing Body will, however, contain the 

main substantive output of the biennium, in the form in which the Governing Body can take its 

decisions. It will therefore need to deal with the measures under the following three categories: 

(1) Measures on which consensus can be reached in the present meeting (GB-6), 

which the Draft Resolution for the consideration of the Governing Body assumes will 

be: 

 

I.  Increase the availability of plant genetic resources for food and agriculture 

through the Multilateral System; and,  

II.  Strengthen non-monetary benefit-sharing mechanisms, such as capacity-building, 

technology transfer and information exchange; 

  

(2) Measures on which consensus is not yet complete, but where progress has already 

been achieved, in which case it will be necessary to reflect the status of development, 

                                                           

7
 IT/OWG-EFMLS-2/14/Report, paras. 23-25. http://www.planttreaty.org/sites/default/files/OWG-EFMLS-2_en.pdf    

http://www.planttreaty.org/sites/default/files/OWG-EFMLS-2_en.pdf
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and propose work plans and time schedules for their final elaboration, in the next 

biennium, with the aim of their adoption at the Seventh Session of the Governing 

Body, in 2017. The Draft Resolution assumes that these will be:  

 

III.  Develop a Subscription System for users of plant genetic resources for food and 

agriculture under the Treaty;  

IV.  Other improvements to the SMTA to increase user-based payments and make it 

more user-friendly;  

V.  Other ways to enhance income to the Benefit-sharing Fund in a sustainable and 

predictable long-term manner; and,  

VI.  Expand the access and benefit-sharing provisions of the Treaty. 

 

(3) Interim measures that will be necessary to continue the operations of the Benefit-

sharing Fund, especially its fourth project cycle, in the next biennium, before the 

Governing Body can take final decisions on the other measures within the package of 

measures. It is proposed to address this issue under item 4 of the Agenda, and a 

specific section is foreseen in the Draft Resolution for the consideration of the 

Governing Body. 

15. The text that follows provides an introduction to each of the measures under consideration 

and the matters that the Working Group may wish to address during this meeting. 

 

Measure I: Increase the availability of plant genetic resources  

for food and agriculture through the Multilateral System  

 

16. Discussions in the Working Group have shown that there remain practical problems in 

accessing materials that should be available in accordance with the Treaty, both from Contracting 

Parties, and from natural and legal persons in their jurisdictions.
8
 The Governing Body has itself 

expressed on a number of occasions the need for Contracting Parties that have not yet done so to 

include their materials, and encourage natural and legal persons to do so. At the request of the 

Working Group, a report on availability was provided to the second meeting.
9
 The Working 

Group noted, as the Governing Body has done, that smaller countries may need technical and 

financial assistance to be able to make their materials available.  

17. The seed sector has also noted that their commercial varieties, when under plant varietal 

protection, are an important source of diversity, and that in some countries—Germany and 

Australia—steps have already been taken to make such materials available through the 

Multilateral System. Initiatives like this are intended to increase the exploitability of registered 

varieties. 

18. There has also been a strong focus in the discussions on the need to include materials of 

high potential value to breeders in the Multilateral System, recognizing that only the very biggest 

commercial breeders have the resources to themselves go back to unimproved materials, and use 

them successfully in their breeding programmes. The seed sector has stressed that it is mainly 

improved materials that are likely to be accessed and give rise to monetary benefit-sharing. A 

major part of the improved material released under SMTAs originates in the International Centres, 

and the Working Group has wanted more effective information to be supplied on their Plant 

Genetic Resources for Food and Agriculture under Development available to users, including a 

succinct analysis of the typology of users of the Multilateral System and their regional distribution 

which should include information on provision to users of Plant Genetic Resources for Food and 

                                                           

8
 Discussed in IT/OWG-EFMLS-1/14/3, Background on the work undertaken by the Ad Hoc Advisory Committee on 

the Funding Strategy, and its further development, section III. 

9
 IT/OWG-EFMLS-2/14/Inf.3, The current status of the Multilateral System of Access and Benefit-Sharing.  
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Agriculture under Development.
10

 

19. Plant breeders and other Treaty stakeholders have emphasized that the value and use of the 

Multilateral System will increase signficantly if the germplasm, for which facilitated access is 

provided, is complemented with value-added information about that germplasm.  Such 

information becomes available through the Global Information System of the Treaty in the 

domains of genotypic and phenotypic data, including molecular and ‘omics’-data, and geo-spatial 

and environmental data. In addition to enhancing the exchange of materials themselves, attention 

has thus been drawn to the need to connect the Global Information System with the Multilateral 

System to provide more effective, user-friendly and widely accessible data integration, search, 

analysis and interpretation tools. The Treaty is addressing these needs through its participation in 

concrete, community-driven and domain-specific initiatives for the development of the Global 

Information System, such as DivSeek for the genomics domain, the Capacity Strengthening 

Programme Capfitogen for the environmental and geo-spatial data domains, and the Multilateral 

System information infrastructure for material transfer and SMTA operations. 

20. The Draft Resolution for the consideration of the Governing Body, in dealing with 

Measure I, therefore brings together and builds on previous decisions and recommendations of the 

Governing Body. Many of the individual actions required to increase availability will, in fact, be 

implemented in the context of other measures. The Working Group may therefore consider that, 

in forwarding this section of the Draft Resolution for the consideration of the Governing Body, it 

has for the moment exhausted its work on this measure. 

 

Measure II: Strengthen Non-Monetary Benefit-sharing Mechanisms,  

such as capacity-building, technology transfer and information exchange 

21. The Treaty foresees that non-monetary benefit-sharing is of major importance, and a 

number of studies have been prepared at various stages on how such benefits can be enhanced. 

The Governing Body has repeatedly pointed to the need to improve non-monetary benefit-

sharing, through initiatives to support capacity-building, technology transfer and information 

exchange. A technical study, supported by a number of technical reports, was provided to the 

Working Group at its last meeting.
11

 

22. The Working Group discussed and agreed on a range of actions to improve non-monetary 

benefit-sharing, and recorded these in paragraph 16 of the Report of its Second Meeting.
12

 These 

actions have all been incorporated in the text of the Draft Resolution for the consideration of the 

Governing Body, under Measure II itself, and elsewhere. 

23. As with Measure I, the Working Group may consider that, in forwarding this section of the 

Draft Resolution for the consideration of the Governing Body, it has for the moment exhausted its 

work on this measure, which will therefore be of secondary importance in assembling the package 

of measures in the forthcoming biennium. 

 

Measure III: Develop a Subscription System for users of 

plant genetic resources for food and agriculture under the Treaty 

                                                           

10
 IT/OWG-EFMLS-3/15/inf.9, Typology of users of the Multilateral System, and their regional distribution, including 

Plant Genetic Resources for Food and Agriculture under Development, provides further background information. 

Bioversity International has also informed the Secretariat of its intention to submit its research paper, IT/OWG-

EFMLS/Research Paper 9, Thirty years of international exchanges of plant genetic resources facilitated by the CGIAR 

genebanks: a case study in interdependence for information of the Working Group. The paper includes information 

regarding the CGIAR’s transfers of Plant Genetic Resources for Food and Agriculture under Development. 

11
 IT/OWG-EFMLS-2/14/5, Synoptic Study 3: An analysis on how to enhance mechanisms for capacity-building, 

technology-transfer and information-exchange. 

12
 IT/OWG-EFMLS-2/14/Report, Report of the Second Meeting of the Ad Hoc Open-ended Working Group to Enhance 

the Functioning of the Multilateral System. 
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24. There has been a growing opinion that a Subscription System may be the most effective way 

to increase income to the Benefit-sharing Fund, in ways that are attractive to the seed sector, if such 

system will also result in a reduction of transaction costs, greater legal certainty (especially in the 

context of the implementation of the Nagoya Protocol), and an expansion in the Treaty’s crop 

coverage. This was discussed in some detail by the Ad Hoc Advisory Committee on the Funding 

Strategy, during the previous biennium, and reported to the Governing Body.
13

 

25. Moreover, other international instruments have built upon and further developed the 

provisions of the benefit-sharing mechanisms contained Articles 11 to 13 of the Treaty. The World 

Health Organization (WHO) Pandemic Influenza Preparedness Framework, in particular, includes an 

effective subscription system, that draws directly on the Treaty and successfully combines a 

subscription approach with a contractual instrument similar to the SMTA.
14

 

26. The Working Group, at its second meeting, invited submission from stakeholders, with 

particular focus on subscription systems.
15

 The submissions received have been compiled for 

information, and are before the Working Group.
16

 These are particularly important as, for the first 

time, the representatives of Working Group Members, the seed sector and other stakeholders have 

directly proposed concrete elements for the development of the subscription system. 

27. There are therefore now a number of different options at different stages of development, 

mostly at conceptual level, which can be further elaborated in the next biennium. There remain 

divergences of opinion as to how any Subscription System would best be given legal effect. This will 

include to clarify how it relates to other payment options (specifically articles 6.7 and 6.8 of the 

SMTA and the question whether these articles should remain). These are matters that need to be 

resolved before any more substantial picture of the likely income resulting from the final package of 

measures could be established, under any combination that the Governing Body ultimately decides 

on. The proponents of these measures have stressed the need to review the payment levels in the final 

packet of measures both between payment options, and the different products that will incur payment 

obligations. Most of the proposals assume a generally lower level of individual payment obligations 

under a Subscription System than are currently foreseen in the SMTA. It is important to note that the 

proponents of these measures have stressed that the totality of the moneys required to meet the 

current target of the Benefit-sharing Fund cannot, in their opinion, be provided by even the most 

effective subscription system. 

28. The technical studies undertaken during the biennium have exhaustively discussed the 

complex factors involved in correlating different payment options. They have also drawn attention to 

the fact that the major factor that will affect real income from a Subscription System will be the 

willingness of the commercial sector to use it. A realistic estimate of the income from a subscription 

system, including in relation to other measures to enhance the Multilateral System, can therefore only 

be provided by the seed sector itself, and would need to be based on some methodology, such as a 

survey of users. 

29. The Working Group also requested the Secretariat to conduct a succinct analysis of 

whether agreements may be made between private sector representatives and the Governing 

Body, or FAO. The information document, Development of a Subscription System for users of 

plant genetic resources for food and agriculture under the Treaty (Measure III): background 

information,
17

 contains this analysis. 

                                                           

13
 The document IT/OWG-EFMLS-1/14/3, Background on the work undertaken by the Ad Hoc Advisory Committee on 

the Funding Strategy, and its further development, paragraphs 84–96, considered by the Working Group in its first 

meeting therefore provided a substantial analysis of the possible structure and function of a subscription model. 

14 Pandemic Influenza Preparedness Framework: Distribution of Partnership Contribution among companies, at 

http://www.who.int/influenza/pip/PC_Distribution_22Nov2012u.pdf?ua=1. 

15
 IT/OWG-EFMLS-2/14/Report, para. 14.  

16
 IT/OWG-EFMLS-3/15/inf.3, Compilation of textual elements and other inputs provided by Members of the Working 

Group and others. 

17
 IT/OWG-EFMLS-3/15/inf.5. 

http://www.who.int/influenza/pip/PC_Distribution_22Nov2012u.pdf?ua=1
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30. The Working Group may now wish to take stock and identify the framework elements that 

will need to be further developed in an envisaged subscription system, and capture these in the 

Annex, along with any questions that need to be addressed, in order to resolve differences in the 

currently provided options. The framework elements include: 

 Procedures by which users subscribe to the system; 

 The scope of subscription, for example, whether it is on a crop-by-crop basis, or covers 

multiple crops; 

 Whether access is unlimited, or, for example, whether there should be a limit on the 

number of samples available per year; 

 Rights and obligations in the case of transfer of materials to (a) other subscribers, and (b) 

non-subscribers; 

 The trigger for payments, which could, for example, provide for annual payments, or 

payment on commercialization of certain products;  

 A possible differentiation of payment rates, in particular, according to type of protection 

asserted (for example, patents, PVP, technological protection, etc.) 

 The possibility of establishing different payment rates for different crops; 

 The possibility of establishing different sets of obligations for different categories of user, 

for example, based on company turn-over, of for non-profit organizations 

 The period of validity; procedures for renewal and termination; and residual transitional 

obligations; 

 Dispute resolution procedures, in particular, the role of the Third Party Beneficiary. 

31. The proposals from stakeholders also propose amendments to the text of the current 

SMTA that address a number of elements that the seed sector does not regard as being in 

conformity with normal commercial practice. As these are general matters, it is not suggested that 

they be discussed in relation to this Measure, but rather in relation to Measure IV. 

32. In this context, it should be noted that the different payment obligations that may be 

retained in the SMTA will have implications for users’ need to track and trace crossing with 

materials received form the Multilateral System throughout breeding programmes. This deserves 

special attention, if a reduction of this burden is to be achieved. 

33. The Working Group may then wish to discuss—taking into account the considerations in 

the information document, Development of a Subscription System for users of plant genetic 

resources for food and agriculture under the Treaty (Measure III): background information
18

and 

Modalities by which the Governing Body may expand the access and benefit-sharing provisions of 

the International Treaty: analysis by the Legal Office
19

—ways to implement the Subscription 

System, which include:  

 The role of a revised Article 6.11 of the SMTA, in establishing a Subscription System 

for Annex 1 materials only, in the event that the crop coverage is not extended;  

 How to integrate a revised Article 6.11 in a larger framework, established under a 

Protocol or Supplementary Agreement, especially in order to create overall legal 

coherent and legal certainty for users, within the larger international framework of 

access and benefit-sharing for genetic resources; and,  

 Whether a subscription model could include agreements between industry bodies 

representing subscribers and the Governing Body.  

 

34. The outcome of these discussions should be recorded in the Annex, as well as any possible 

textual formulations, for further consideration. 

 

                                                           

18
 These matters are discussed in technical terms in IT/OWG-EFMLS-3/15/Inf.5,  

19
 IT/OWG-EFMLS-3/15/Inf.4. 
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Measure IV: Other improvements to the SMTA  

to increase user-based payments and make it more user-friendly 

35. The seed sector has identified a number of elements of the current SMTA that it holds are not 

in accordance with normal commercial practice, and therefore stumbling blocks to its use. Some of 

these, however, are structural elements of the Multilateral System, and required to make it work in its 

current form, such as the trigger for payment obligations any incorporation of material from the 

SMTA, and the obligation to pass on the SMTA to other users along with any material bred from 

material received under the SMTA. Other elements that have been identified include what breeders 

believe is the commercial impossibility of passing on the SMTA to seed multiplication companies, 

with the obligation that they make payments to the Treaty on commercialization. 

36. An attempt has been made to capture the various stumbling blocks, as identified by the 

seed sector, in the information document, Improving the Standard Material Transfer Agreement 

to increase user-based payments, and to make it more user-friendly (measure iv): background 

information.
20

 The question of termination clauses is dealt with in detail in the information 

document, Options for a Termination Clause.
21

 The Working Group is invited to review 

stumbling blocks identified, noting areas where agreement has been reached, and areas still under 

discussion, as well as the implications for the design of the package of measures, and the overall 

functioning of the Multilateral System. The proposed revisions of relevant provisions of the 

SMTA could beconsidered in this meeting and recorded in the Annex, for further consideration. 

37. The Working Group needs to further discuss of how the Subscription System would relate to 

other elements of the Treaty, including the SMTA. Articles 6.7 and 6.8 currently provide for access 

on a sample-by-sample basis. There is no consensus yet as to whether they should be changed or 

could be deleted, and what their provisions should include, if the problems of avoidance of materials 

under SMTAs and the non-payment of voluntary obligations are to be resolved. These technical 

questions include: 

 Whether voluntary payments should continue to be an option, and for which  

products;
 22

 

 The possible relationship between payment rates under a subscription system—

whether or not it is implemented under Article 6.11—and Articles 6.7/6.8; 

 Possible differentiation of payment levels by such factors as crop or user category; 

 Termination of contractual obligations; and 

 Other changes to improve clarity and ease of use: in this context, there remain a 

number of pending updatings to the current SMTA that it would be wise to resolve at 

the same time, while at the same time ensuring logical and legal consistency with the 

measures adopted.
23

 A thorough legal reading review of the SMTA, including 

proposed changes to improve user-friendliness should be undertaken before presenting 

the full text to the Governing Body at its Seventh Session. 

38. The Working Group may wish to discuss each of these elements, with a view to 

forwarding to the Governing Body, in the Annexa possible “map” of how to address matters that 

                                                           

20 IT/OWG-EFMLS-3/15/inf.6. 

21 IT/OWG-EFMLS-3/15/inf.7. 

22 In this context, it should be recalled that the possibility of making currently voluntary payments mandatory is 

governed by the Article of the Treaty that provides for a one-time review process, for which reason it will be necessary 

to further postpone these review, and provision has been made for this in the Draft Resolution for the consideration of 

the Governing Body. See IT/GB-5/13/06, Reviews and Assessments under the Multilateral System, and of the 

Implementation and Operation of the Standard Material Transfer Agreement. 

23 The advantage of updating SMTA for clarity, ease of use, and legal consistence was discussed on a number of 

occasions by the Ad Hoc Advisory Technical Committee on the Standard Material Transfer Agreement and the 

Multilateral System (e.g., IT/AC-SMTA-MLS 2/10/4, Updating of the Standard Material Transfer Agreement), but 

many matters are still imperfect. For example, user’s reporting provisions have not yet been incorporated in the body of 

the SMTA, but are merely listed in Part III of Governing Body Resolution 5/2009, Information to be provided to the 

Governing Body by parties to the SMTA, and might need to also be harmonized with any changes proposed by the 

Working Group. 
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still need to be resolved. Outlining the rationale behind the proposed improvements, as well as the 

different proposals for their implementation, may be a useful way of approaching both the 

Resolution and the further work foreseen. 

 

Measure V: Other ways to enhance income to the Benefit-sharing Fund  

in a sustainable and predictable long-term manner 

39. The Benefit-sharing Fund is intended to receive income from a number of different 

sources, in addition to user-based payments and contributions, in order to support projects 

according to the objectives and procedures decided by the Governing Body. The Governing Body 

has stressed the need to put such income on a more predictable and sustainable basis. At its third 

meeting, the Governing Body welcomed the Strategic Plan for the Implementation of the Benefit-

sharing Fund, as the basis for its implementation, and foresaw meeting a five-year target of 

US$ 116 million from July 2009, from a variety of resources, with an estimated distribution of the 

target amongst different potential revenue streams, as follows: Contracting Parties, 75–80%; other 

countries, 0–1%; the private sector, 7–11%; foundations, 7–11%; and individuals, 1–2%.
24

 

Recognising that income generation from SMTAs would be slow, it did not attribute a sub-target 

to such user-based income, but has now tasked this Working Group with developing measures to 

increase such user-based income, in order to provide a part of an adequate and sustainable flow of 

income to the Benefit-sharing Fund. 

40.  By February 2014, 20.45% of this target had been achieved (18.59% by voluntary 

contributions of Contracting Parties, and 1.86% by unplanned contributions by IFAD and the 

Norwegian territorial-based initiative) for a total of US$ 23.7 million. The five-year period of the 

first target expired at the end of 2014, and the Governing Body will need to consider a new target, 

and sub-targets by source of income, in its next session. 

41. With the funds that became available, a portfolio of projects has been successfully 

approved, with increasing levels of funding, in three project cycles.  

42. Despite the advances made by the Working Group during this biennium, it is unlikely that 

user-based measures, which could provide a substantial income stream, in the short to medium 

term, can be adopted by the Sixth Session of the Governing Body, and no other sources of 

predictable and sustainable income (voluntary or mandatory) have yet been identified. The 

moneys in hand and projected income are not adequate for the fourth cycle of the Benefit-sharing 

Fund. At the same time, the Strategic Plan 2009–2014 has expired, and no process has yet been 

established to update it. Interim measures to make it possible to continue the operations of the 

Benefit-sharing Fund in the 2015/2017 biennium, until the package of measures can be considered 

for adoption by the Governing Body at its Seventh Session, are therefore necessary, and are the 

subject of Item 4 of the Draft Provisional Agenda. 

43. In the endeavour to put income to the Benefit-sharing Fund on a long-term predictable and 

sustainable basis, user-based measures incorporated in the SMTA are foreseen only as one 

amongst the different income streams. The Working Group, at its second meeting, held a 

preliminary discussion, where Regional Groups expressed their views on average expected annual 

income to the Benefit-sharing Fund in the future. The Working Group considered it important, in 

further developing the range of measures to increase user-based SMTA payments, and other, 

voluntary, user contributions to the Benefit-sharing Fund, to have a common understanding about 

the relative weight of mandatory payments and voluntary contributions by the seed sector on the 

one hand, and of contributions from other sources, in particular from Contracting Parties, on the 

other hand. Voluntary contributions from the private sector should also be further encouraged and 

enabled. The Working Group agreed to have a further discussion on these matters at its current 

meeting.
25

 

                                                           

24
 IT/OWG-EFMLS-1/14/3, Background on the work undertaken by the Ad Hoc Advisory Committee on the Funding 

Strategy, and its further development, paragraphs 11–30. 

25
 IT/OWG-EFMLS-2/14/Report, para. 8.  
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44. The Working Group may therefore start its discussions on this item by seeking consensus 

on the average expected annual income for the Benefit-sharing Fund, for the five years from 

2018–2023, following on from the interim measures for 2016-2017. It might take into account a 

number of parameters, which include: 

(1) The target in the current Strategic Plan, US$116, or US$ 23 million annually, might 

simply be reiterated, for the 2018–2023 period. This would correspond to a Zero 

Nominal Growth approach.  

(2) The target could be increased to allow for inflation since 2009. Even in this period of 

low inflation, the United States’ Consumer Price Index (CPI), for example, has risen 

by over 2% annually, which would take a Zero Real Growth target to US$ 26 million 

annually.  

(3) A target might alternatively be established on the basis of objectives and needs based 

on the implementation of the established priorities of the Benefit-sharing Fund (Annex 

1 of the Funding Strategy), or a process recommended to do so, either immediately, or 

in the longer term.  

(4) In this context, as requested by the Working Group, the information document, 

Targets and contributions to the Benefit-sharing Fund and the Global Crop Diversity 

Trust, and their respective resource mobilization strategies,
26

 will be available to the 

Working Group. 

45. It may then review the potential income from different categories of contributor—in 

particular, from users of the SMTA, and from Contracting Parties—in order to reach a common 

understanding of the relative weight of each, and establish sub-targets for each, to be reviewed 

regularly, once the package of measures to enhance income is in place and experience has been 

gained in their implementation. While the first Strategic Plan did not even consider the part 

expected from user-based income, the Working Group, in the context of its mandate to increase 

user-based income “in a sustainable and predictable long-term manner”, may, in particular, 

establish a sub-target for user-based income, and identify the factors, and measures, that could 

affect this income, including the extension of the Treaty’s crop coverage. 

46. The Draft Resolution for consideration of the Governing Body will also request to the 

Secretariat to update the Strategic Plan for the period 2018-2023, for consideration by the 

Governing Body at its Seventh Session in 2017, taking into account the outcome of the 

discussions of the Working Group during the forthcoming biennium, as it is logically a supporting 

element of the overall package of measures. 

47. The Working Group has so far identified two types of income streams: (1) predictable and 

sustainable income streams, and (2) additional ad hoc contributions on an unplanned and 

voluntary basis, with the aim of achieving the overall target. It may be premature for the Working 

Group to recommend relative weights of predictable and ad hoc income streams for the different 

categories of contributor, as the measures to generate such income are still being developed. The 

Working Group may however be in a position to discuss expectations regarding the relative sub-

targets for predictable ad hoc contributions. 

48. There are still divergent views within the Working Group regarding if and how to make 

some part of contributions from Contracting Parties predictable and sustainable. At its second 

meeting, there was agreement that territorial approaches to raising income for the Benefit-sharing 

Fund should be further explored as part of the package of measures. While some Members of the 

Working Group maintain that such contributions should remain voluntary, others underlined the 

possibility of making them mandatory, in order to improve the predictability and sustainability of 

this income stream.
27

 The Working Group in this context may wish to discuss:  

(1) Whether a measure to make some part of Contracting Parties’ voluntary contributions 

more predictable and sustainable could be introduced, even only for a certain period of 

time, and be kept under review, with the other streams of income; 

                                                           

26
 IT/OWG-EFMLS-3/15/inf.8. 

27
 IT/OWG-EFMLS-2/14/Report, para.15. 
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(2) The expected levels of income that could be generated through such a measure in the 

next five years; 

(3) How such a measure could be operationalized, including, for example, through a 

voluntary indicative scale.  

49. During consultations, stakeholders have repeatedly stressed the importance of promoting 

regular contributions to the Benefit-sharing Fund by Contracting Parties.
28

 Solutions would be 

simple to implement, once consensus had been reached, through a number of minor changes to 

the Financial Rules of the Governing Body and the Funding Strategy. The results of the Working 

Group’s deliberations on this item could be captured in the Annex. 

 

Measure VI: Expand the access and benefit-sharing provisions 

 of the International Treaty 

50. At its first meeting, the Working Group stressed the need to consider, at its subsequent 

meetings, the expansion of the Treaty’s access and benefit-sharing provisions, within the context 

of establishing a coherent package of measures.
29

 The Working Group accordingly held 

preliminary discussions on the possible expansion of the scope of the Multilateral System at its 

second meeting, and of the modalities that might be used to achieve this, including revision of the 

Treaty, or by adoption of a Protocol or Supplementary Agreement, as foreseen in the FAO 

Constitution.
30

 

51. Based on the results of the economic analysis that estimated income to be expected from 

the possible changes to the Multilateral System under discussion, which was provided to the 

Working Group’s second meeting,
31

 and the analysis of the legal and policy options for expanding 

the Treaty’s crop coverage,
32

 as well as the advice provided by the FAO Legal Office during the 

last meeting, some regions stated that the expansion should involve the full scope of the Treaty, 

and so cover all plant genetic resources for food and agriculture; other regions maintained that the 

expansion of the coverage would depend upon effective measures to increase user-based 

payments.
33

  

52. As requested by the Working Group, the FAO Legal Office has prepared an analysis of the 

modalities by which an expansion could be given effect, and of the implications. This is contained 

in the document, Modalities by which the Governing Body may expand the access and benefit-

sharing provisions of the International Treaty: analysis by the Legal Office.
34

  

53. The Working Group may therefore wish to further consider the modalities by which the 

Treaty could implement its full scope, and record the parameters of its discussions in the Annex, 

to be taken into account by the Working Group in the next biennium. 

 

                                                           

28 See, for example, paragraphs 100 and 101 of IT/OWG-EFMLS/Background Study 4, An in-depth analysis of the 

factors that influence the willingness of stakeholder groups to make contributions to the Benefit-Sharing Fund and to 

access plant genetic resources for food and agriculture from the Multilateral System 

(http://www.planttreaty.org/sites/default/files/OWG-EFMLS_Background_Study_4.pdf). 

29 IT/OWG-EFMLS-1/14/Report, para.15. 

30
 See also Principles and Procedures which Should Govern Conventions and Agreements Concluded under Articles 

XIV and XV of the Constitution, and Commissions and Committees Established under Article VI of the Constitution 

(FAO Basic Texts, Volume II, Part O, page 175). 

31
 IT/OWG-EFMLS-2/14/3, Synoptic Study 1: Estimating income to be expected from possible changes in the 

provisions governing the functioning of the Multilateral System. 

32
 IT/OWG-EFMLS-2/14/4, Synoptic Study 2: Policy and legal study on the feasibility and effects of changes to the 

Multilateral System. 

33
 IT/OGW-EFMLS-2/14/Report, para.18. 

34
 IT/OWG-EFMLS-3/15/Inf.4. 

http://www.planttreaty.org/sites/default/files/OWG-EFMLS_Background_Study_4.pdf
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ITEM 4. INTERIM MEASURES TO MAINTAIN THE OPERATIONS OF THE 

BENEFIT-SHARING FUND, PENDING FINAL ADOPTION OF THE PACKAGE OF 

MEASURES TO ENHANCE THE FUNCTIONING OF THE MULTILATERAL SYSTEM 

OF ACCESS AND BENEFIT-SHARING 

54. The Operational Procedures of the Benefit-sharing Fund foresee that there will be a round 

of the project cycle every biennium. The call for proposals for the third project cycle of the 

Benefit-sharing Fund was launched in March 2014 so a possible target for release of the fourth 

call is Spring 2016. It is therefore important to review the current finances of the Benefit-sharing 

Fund, as well as current prospects. 

55. The months in the run-up to sessions of the Governing Body have proved to be critical for 

the following biennium’s resource mobilization efforts. For example, two of the main 

contributions to the Fund in the 2012/2013 biennium, from Norway and Italy, were received 

during the months immediately preceding the Fifth Session. At the time of writing, the Secretariat 

has received contributions, from Austria, Indonesia and Italy for the fourth round of the project 

cycle, to a total of US$ 765,609.81. Sweden has announced a multi-year contribution to the 

Benefit-sharing Fund, over a four years period beginning in 2014, of approximately US$ 75,000 

annually. In November 2014, the European Seed Association announced a voluntary contribution, 

assembled from its members, to the Benefit-sharing Fund,
35

 for an as yet undecided sum. The 

announcement of the actual amount is expected before the Sixth Session of the Governing Body. 

There are currently no other prospects likely to bear fruit before the fourth call for proposals in 

2016, although a number of donors have been approached. 

56. In this situation, it is necessary to consider urgent interim measures to maintain income to 

the Benefit-sharing Fund, pending adoption of the full package of measures, in order to mobilize 

sufficient income to make possible the next call for funds, at a level comparable to that of the last 

call. These interim measures would cover the forthcoming biennium, until the Governing Body 

meets again in 2017, and is able to consider and adopt a full package of measures. Momentum 

and confidence will be lost unless the Governing Body adopts effective interim measures in its 

2015 session. Such a loss of momentum and confidence could make it difficult to complete the 

dual tasks of increasing user-based payments and enhancing the functioning of the Multilateral 

System by additional measures, in particular the expansion of its crop coverage. 

57. The Draft Resolution for consideration of the Governing Body therefore includes a section 

providing for such interim measures, for the consideration of the Working Group.  

 

ITEM 5. PREPARATIONS FOR THE SIXTH SESSION  

OF THE GOVERNING BODY 

58. The Working Group may wish to agree on any further work it wishes to see undertaken in 

preparation for the Sixth Session. 

 

ITEM 6. OTHER BUSINESS 

59. Under this agenda item, the Working Group may address any other business requested by 

the representatives to this Working Group. 

 

ITEM 7. ADOPTION OF THE REPORT 

60. This agenda item provides for the approval of the Report of the meeting, including the 

Draft Resolution for consideration of the Governing Body. 

 

                                                           

35
 http://www.euroseeds.org/european-seed-sector-supports-fao-treaty-plant-genetic-resources-food-and-agriculture. 

http://www.euroseeds.org/european-seed-sector-supports-fao-treaty-plant-genetic-resources-food-and-agriculture
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10:00-

13:00 

 

1 Opening of the Session Resolution 2/2013 

2 Adoption of the Agenda and 

Timetable 

IT/OWG-EFMLS-3/15/1 

IT/OWG-EFMLS-3/15/2 

IT/OWG-EFMLS-3/15/inf.1 

3 Measures to enhance the 

Multilateral system to be considered 

and eventually approved by the 

Governing body, at its sixth session:  

 

Review of the overall proposed 

package of measures under 

consideration 

IT/OWG-EFMLS-3/15/2 

IT/OWG-EFMLS-3/15/3 

IT/OWG-EFMLS-1/14/3 

IT/OWG-EFMLS-3/15/inf.3 

IT/OWG-EFMLS-3/15/inf.4 

IT/OWG-EFMLS-3/15/inf.5 

IT/OWG-EFMLS-3/15/inf.6 

IT/OWG-EFMLS-3/15/inf.7 

IT/OWG-EFMLS-3/15/inf.8 

IT/OWG-EFMLS-3/15/inf.9 
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Afternoon 

 

15:00-
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and agriculture through the 

Multilateral System 

 

 

IT/OWG-EFMLS-3/15/2 

IT/OWG-EFMLS-3/15/3 

IT/OWG-EFMLS-3/15/inf.3 

IT/OWG-EFMLS-3/15/inf.9 

IT/OWG-EFMLS-1/15/3 

  Measure II: Strengthen Non-

Monetary Benefit-sharing 

Mechanism such as capacity-

building, technology transfer and 

information exchange 

IT/OWG-EFMLS-3/15/2 

IT/OWG-EFMLS-3/15/3 

IT/OWG-EFMLS-3/15/inf.3 

IT/OWG-EFMLS-2/14/5 

IT/OWG-EFMLS-2/14/Report 

 4 Interim measures to maintain the 

operations of the Benefit-sharing 

Fund (initial discussion) 

IT/OWG-EFMLS-3/15/2 

IT/OWG-EFMLS-3/15/3 
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Time Agenda 
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Title Documents 

Wednesday, 3 June 2015 

Morning 

10:00-

13.00 

 

3 Measure III: Develop a 

Subscription System for users of 
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agriculture under the Treaty 

IT/OWG-EFMLS-3/15/2 

IT/OWG-EFMLS-3/15/3 

IT/OWG-EFMLS-3/15/inf.3 

IT/OWG-EFMLS-3/15/inf.4 

IT/OWG-EFMLS-3/15/inf.5 

IT/OWG-EFMLS-1/14/3 

Wednesday, 3 June 2015 

Afternoon 

15:00-

18:00 

 

3 Measure IV: Other improvements to 

the SMTA to increase user-based 

payments and make it more user-

friendly 

IT/OWG-EFMLS-3/15/2 

IT/OWG-EFMLS-3/15/3 

IT/OWG-EFMLS-3/15/inf.3 

IT/OWG-EFMLS-3/15/inf.6 

IT/OWG-EFMLS-3/15/inf.7 

IT/OWG-EFMLS-1/14/3 

Thursday, 4 June 2015 

Morning 

10:00-

13.00 

 

3 Measure V: Other ways to enhance 

income to the Benefit-sharing Fund 

in a sustainable and predictable 

long-term manner 

IT/OWG-EFMLS-3/15/2 
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IT/OWG-EFMLS-3/15/inf.3 

IT/OWG-EFMLS-3/15/inf.8 

IT/OWG-EFMLS-1/14/3 
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15:00-
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International Treaty 

IT/OWG-EFMLS-3/15/2 

IT/OWG-EFMLS-3/15/3 

IT/OWG-EFMLS-3/15/inf. 3 

IT/OWG-EFMLS-3/15/inf. 4 
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IT/OWG-EFMLS-2/14/4 
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15:00-
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ANNEX 

 

 

It is suggested that, in working systematically through its agenda, the Working Group identify the 

conceptual elements and, where consensus may be reached, textual formulations to include here. 

Where alternative textual elements are available, it would be useful to record the alternatives in 

square brackets, for consideration in the next biennium. 

 

Measure I: Increase the availability of plant genetic resources for food and agriculture 

through the Multilateral System 

The Working Group may consider that the elements already in the Draft Resolution for the 

consideration of the Governing Body, for Measure I are already adequate, and remove this section 

from the Annex. 

 

Measure II: Strengthen non-monetary benefit-sharing mechanisms, such as capacity-

building, technology transfer and information exchange 

The Working Group may consider that the elements already in the Draft Resolution for the 

consideration of the Governing Body, for Measure II are already adequate, and remove this 

section from the Annex. 

 

Measure III: Develop a Subscription System for users of plant genetic resources for food 

and agriculture under the Treaty 

The relevant documents for this measure are: 

 IT/OWG-EFMLS-1/14/3, Background on the work undertaken by the Ad Hoc Advisory 

Committee on the Funding Strategy, and its further development, paragraphs 84–96. 

 IT/OWG-EFMLS-3/15/inf.3, Compilation of textual elements and other inputs provided by 

Members of the Working Group and others. 

 IT/OWG-EFMLS-3/15/inf.5, Development of a Subscription System for users of plant 

genetic resources for food and agriculture under the Treaty (Measure III): background 

information. 

 IT/OWG-EFMLS-3/15/inf.4, Modalities by which the Governing Body may expand the 

Access and Benefit-sharing provision of the International Treaty; analysis by the Legal 

Office. 

Although a number of conceptual frameworks, through which a Subscription System could be 

developed, have been proposed, including in IT/OWG-EFMLS-3/15/inf.3, there is as yet no full 

drafting text by which they could be implemented. Should any be agreed during the meeting, they 

should be included with the proposals to which they apply. 

Options for possible modalities for implementing a Subscription System (under Article 6.11 of the 

SMTA; under a Protocol, or through agreements with industry) could also be recorded. 

 

Measure IV: Improve the Standard Material Transfer Agreement to increase user-based 

payments and make it more user-friendly 

The relevant documents for this measure are: 

 IT/OWG-EFMLS-1/14/3, Background on the work undertaken by the Ad Hoc Advisory 

Committee on the Funding Strategy, and its further development, paragraphs 84–96. 
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 IT/OWG-EFMLS-3/15/inf.6, Improving the SMTA to increase user-based payments, and 

make it more user-friendly (Measure IV): background information. 

 IT/OWG-EFMLS-3/15/inf.7, Options for a Termination Clause. 

Many options have been discussed, but they have not been systematically drawn together. Nor is 

there consensus on the different options. It would be useful to boil down the discussions to a 

succinct presentation of the various options and their implications. As the elements of each option 

need to be considered in an integrated manner, it is probably more important, at this phase, to 

capture the overall structure of proposed changes, than to advance any particular one. 

Measure V: Other ways to enhance income to the Benefit-sharing Fund in a sustainable and 

predictable long-term manner  

The relevant documents for this measure are: 

 IT/OWG-EFMLS-1/14/3, Background on the work undertaken by the Ad Hoc Advisory 

Committee on the Funding Strategy, and its further development, paragraphs 11–30 and 

84–96. 

 IT/OWG-EFMLS-3/15/inf.8, Targets and contributions to the Benefit-sharing Fund and 

the Global Crop Diversity Trust, and their respective resource mobilization strategies 

Despite the advances made by the Working Group during this biennium, it is unlikely that user-

based measures, which could provide a substantial income stream, in the short to medium term, 

can be adopted by the Sixth Session of the Governing Body. The Working Group may wish, 

therefore, to concentrate on the elements of the overall packet of measures that will need 

development in the next biennium. The Working Group may discuss and agree on the average 

expected annual income for the Benefit-sharing Fund, for the five years from 2018–2023, and the 

parameters to be taken into account, as listed in the Draft Annotated Agenda. If consensus is not 

achieved on any part of these discussions, the alternative proposals should be recorded, for the 

guidance of the Governing Body, and work during the next biennium. 

The package of measures to achieve predictable and sustainable income to the Benefit-sharing 

Fund will include a variety of income streams, and alternative proposals for identifying those that 

are mandatory and those that are voluntary, as well as those that are predictable, and those that are 

ad hoc, should also be recorded 

 

Measure VI: Expand the access and benefit-sharing provisions of the Treaty 

The relevant documents for this measure are: 

 IT/OWG-EFMLS/Background Study 4, An in-depth analysis of the factors that influence 

the willingness of stakeholder groups to make contributions to the Benefit-Sharing Fund 

and to access plant genetic resources for food and agriculture from the Multilateral 

System, paragraphs 100 and 101. 

 Principles and Procedures which Should Govern Conventions and Agreements Concluded 

under Articles XIV and XV of the Constitution, and Commissions and Committees 

Established under Article VI of the Constitution (FAO Basic Texts, Volume II, Part O, 

page 175). 

 IT/OWG-EFMLS-2/14/3, Synoptic Study 1: Estimating income to be expected from 

possible changes in the provisions governing the functioning of the Multilateral System. 

 IT/OWG-EFMLS-2/14/4, Synoptic Study 2: Policy and legal study on the feasibility and 

effects of changes to the Multilateral System. 

 IT/OWG-EFMLS-3/15/Inf.4, Modalities by which the Governing Body may expand the 

access and benefit-sharing provisions of the International Treaty: analysis by the Legal 

Office 
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There have been preliminary discussions on the modalities that might be used to expand the crop 

coverage of the Treaty to all Plant Genetic Resources for Food and Agriculture, including  by 

revision of the Treaty, or by adoption of a Protocol or Supplementary Agreement, as foreseen in 

the FAO Constitution. Some regions have maintained that expansion of the coverage would 

depend upon effective measures to increase user-based payments. The Working Group may need 

to succinctly record the range of opinions. 

Following its discussion, the Working Group can record the range of opinions regarding the 

advantages of a Protocol dealing, in a single instrument, with a variety of matters, including, for 

example: the expansion of the crop coverage, the establishment of a subscription system, and the 

relationship between the materials covered by the Treaty and those to which the Nagoya Protocol, 

and any consensus reached. 


