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Note by the Secretary 

The Working Group, at its second meeting, welcomed further analysis be provided at its third 

meeting, elaborating the ways in which a subscription system could be implemented, bearing in 

mind the need to make such system attractive to users. This information document describes the 

possible elements of a subscription system and the different options to establish and implement 

such system, including in the context of an expansion of the scope of the access and benefit-

sharing provisions of the International Treaty.  
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I. INTRODUCTION 

 

1. The Working Group is considering the development of an effective Subscription 

System as one of the measures to achieve a number of objectives: to create an option that 

is so attractive to users as to overcome the twin problems of the avoidance of use of 

materials under SMTAs and non-payment of any voluntary contribution, and so ensuring 

a sustainable and predictable income stream. 

2. This document considers only the elements that would be necessary for any 

Subscription System to be effective, and the possible structure of such a system. As 

requested by the Working Group, it provides, in Appendix 1, a succinct analysis on 

whether agreements may be made between private sector representatives and FAO on 

behalf of the International Treaty and following endorsement by the Governing Body. It 

does not, therefore, attempt to evaluate whether the System would in fact be used, and, if 

it were, what likely financial benefits for the Treaty can be projected. Nor does it consider 

the important question of how a Subscription System would work together with other 

access and payment options, without parasitizing each other. 

3. A number of proposals regarding elements of an attractive Subscription System, 

as well as related enhancements to the Multilateral System have been submitted to the 

Secretariat by stakeholders, upon the Working Group's request at its second meeting. The 

submissions have been compiled in a separate information document,
1
 and are not 

individually addressed here, though their contents have been considered, and taken into 

account, where relevant. 

 

II. ELEMENTS OF A SUCCESFUL SUBSCRIPTION SYSTEM 

4. A Subscription System, capable of attracting users, will need to reduce transaction 

costs, and provide greater legal certainty (especially in the context of the implementation 

of the Nagoya Protocol). Moreover, as users have underlined, their willingness to 

subscribe—including during the simulation exercise, and the consultations undertaken in 

preparation for the two synoptic studies, which the Working Group received at it previous 

meeting—is heavily conditional on the extension of the Treaty’s crop coverage to its full 

scope. Therefore, the design of a Subscription System, and its individual elements must 

allow for this. 

5. Any subscription system will need to take into account a number of basic 

elements: 

 Definition of who is entitled to subscribe to the System, and under what 

conditions; 

 Procedures by which users subscribe to the System; 

 The scope of subscription, for example, whether it is on a crop-by-crop basis, or 

covers all the crops to which the Subscription System applies; 

 Whether access to the System is unlimited, or, for example, whether there should 

be a limit on the number of samples available per year; 

                                                      

1  IT/OWG-EFMLS-3/15/inf.3, Compilation of textual elements and other inputs provided by Members of the 

Working Group and others. 
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 Rights and obligations in the case of transfer of materials to (a) other subscribers, 

and (b) non-subscribers of the System; 

 The trigger for payments, which could, for example, be annual payments, or 

payment on commercialization of certain products, or a combination of the two;  

 Possible differentiation of payment levels according to type of protection asserted 

(for example, patents, PVP, technological protection, etc.) 

 The possibility of establishing different payment rates for different crops; 

 The possibility of establishing different sets of obligations for different categories 

of user, for example, based on company turn-over, or for non-profit organizations 

 The period of validity of the subscription; procedures for renewal and termination; 

and residual transitional obligations; 

 Dispute resolution procedures, in particular, the role of the Third Party 

Beneficiary. 

6. These elements need to be designed in conjunction with revisions of any other 

access and payment options which will be retained in an enhanced Multilateral System, 

notably Articles 6.7 and 6.8 of the current SMTA. Questions related to the possibility of 

having different payment channels need also to be addressed in this context, as payments 

could be done via industry associations, other users’ representative bodies or Contracting 

Parties. 

7. In addition to these basic elements, which are internal to any Subscription System, 

one of the major objectives sought by both Members of the Working Group and potential 

users, is legal certainty in relation to the Convention on Biological Diversity and its 

Nagoya Protocol, and national implementation thereof. This matter is considered in 

extenso in Synoptic Study 1: Estimating income to be expected from possible changes in 

the provisions governing the functioning of the Multilateral System.
2
 

8. While a Subscription System contained within a private contractual arrangement, 

such as the SMTA—for example through a revised Article 6.11—may lead in some way 

towards achieving this, on a practical basis, it would not have the same legal weight as 

would the inclusion of relevant considerations within a formal international agreement, 

such as a possible Protocol to the Treaty. To be fully effective at this level, therefore, the 

Subscription System would best be embedded in a unified approach to the measures 

under consideration. 

 

III. A SUBSCRIPTION SYSTEM IN THE CONTEXT OF 
THE EXPANSION OF THE TREATY’S CROP COVERAGE 

9. Article 6.11 of the current SMTA, in some ways, functions like a Subscription 

System, for example, in that it delinks access to individual material from benefit-sharing, 

so that subscribers may access all materials belonging to a crop or crops, without 

cumulative payments. In the context of giving the Treaty a Subscription System that is 

attractive to potential users, and thus capable of generating an adequate predictable and 

sustainable income stream, three possibilities may be evaluated:  

 Improving Article 6.11 only, which could apply only to Annex I crops; 

                                                      
2 IT/OWG-EFMLS-2/14/3. See also IT/OWG-EFMLS-2/14/6, Synoptic Study 4: Consultation with Stakeholder 

Groups. 
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 Associating an improved Article 6.11 with a larger framework, established under 

a Protocol or Supplementary Agreement, such that the terms and conditions of 

Article 6.11 (for Annex I materials) and the Protocol (for non-Annex I materials) 

are substantially equivalent, as is discussed below; or 

 Concluding a formal agreement with an industry body representing subscribers, 

for which a number of subscription models might provide elements, for example 

the role of collecting societies in managing access to copyrighted materials, and 

the World Health Organization (WHO) Pandemic Influenza Preparedness 

Framework, which provides for a Subscription System for access and benefit-sharing 

for the genetic resources used in the manufacture of certain vaccines, which, in fact, 

was inspired by the Treaty.
3
  

10. It may appear that the first possibility—improving Article 6.11 only—has 

immediate advantages, because this approach would in principle not require an 

amendment to the Treaty in accordance with Article 23 of the Treaty. It would require a 

decision from the Governing Body to amend the SMTA. However, the following Treaty 

provisions cannot be overlooked:  

 Annex I to the Treaty may not be amended except by amending the Treaty (Article 

24.2); 

 The Multilateral System is defined as covering only the crops in Annex 1 (Article 

11.1); 

 The Multilateral System is defined as including only the plant genetic resources 

for food and agriculture listed in Annex I which are in the public domain and 

under the management and control of Contracting Parties (Article 11.2); 

 Initial access to materials in the Multilateral System, and all subsequent transfers, 

are required to be undertaken through an SMTA (Article 12.4); 

 Access to plant genetic resources for food and agriculture under the Multilateral 

System is to be provided free of charge, except for the minimal administrative 

costs involved (Article 12.3b).  

 Because they are not part of the Multilateral System, the other materials for which 

provision is made under the Treaty (Article 15.1b, “Plant genetic resources for 

food and agriculture other than those listed in Annex I of this Treaty and collected 

before its entry into force that are held by IARCs”) are to be exchanged under a 

separate MTA.
4
 

11. The Working Group is considering the option to expand the Treaty’s crop 

coverage to its full scope (Article 3, all plant genetic resources for food and agriculture). 

However, the provisions of the Treaty listed above imply that, while a revision of Article 

6.11 of the SMTA may entail a Subscription System for crops currently in Annex I, it 

could not apply to other crops, unless the Treaty, including its Annex is formally 

amended.  

12. However, the current SMTA, on its own, is not an appropriate legal vehicle for 

establishing an effective subscription system, even for Annex I crops, because: 

                                                      
3 Pandemic Influenza Preparedness Framework: Distribution of Partnership Contribution among companies, at  

http://www.who.int/influenza/pip/PC_Distribution_22Nov2012u.pdf?ua=1. 
4 The Governing Body has agreed that this MTA should be substantively the same as the current SMTA. 

http://www.who.int/influenza/pip/PC_Distribution_22Nov2012u.pdf?ua=1
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 The SMTA is a contract between an individual provider and an individual 

recipient, and it would be legally incorrect to use it to establish a set of rights and 

obligations on some users as a group, including for the prupose of resolving 

disputes within that group; and, 

  Article 6.11 is conceived and expressed as, an “alternative payment option”, not 

the basis for an articulated Subscription System; 

13. The implications of the foregoing considerations are: 

 Even if the Treaty’s crop coverage is not extended beyond Annex I, and a revised 

Article 6.11 of the SMTA is relied on as the main vehicle in creating a 

Subscription System, it would be more accurate, in legal terms, and more efficient 

to reduce transaction costs for users, if it were part of a more substantive set of 

provisions. This should be achieved through the adoption of relevant decisions by 

the Governing Body and/or the negotiation of a Supplementary Protocol, which 

would be more effective within the overall international regime on access and 

benefit-sharing for genetic resources;  

 In order for a Subscription System to achieve legal certainty which meets users’ 

expectations regarding the reduction of transaction costs, including in some cases 

the waiving of SMTA-based reporting obligations for individual transfers between 

subscribers, it would be necessary that rights and obligations be established 

between members of a system even in absence of any contractual agreement 

between each other for an individual transfer of material.  Enabling the system to 

do so with legal certainty could best be done through an international instrument 

and not exclusively based law of contract.   

 The legal certainty, in the context of the Nagoya Protocol, for users of a 

Subscription System based only on a revised 6.11 would be provided on a case-

by-case, individual transfer basis for individual sets of transferred accessions and 

when an SMTA is used. Under such design of the Subscription System, the 

possibility that transfers between subscribers could be made without an SMTA 

could not be accommodated.  

 However, if the Subscription System is to: (1) provide legal certainty to 

subscribers for all transfers of material, (2) reduce transaction costs, including by 

enabling transfers to other subscribers without individual SMTAs for individual 

transfers, and (3) provide legal certainty vis-à-vis the Nagoya Protocol on all 

transfers and material within the Subscription System, the most appropriate and 

efficient course of action to establish and implement such System would be to 

amend the Treaty or to conclude a Protocol to the Treaty. 

 The Subscription System, in as far as it relates to Annex I crops, will have to be 

integrated in the SMTA, by a revision of the latter adopted by the Governing 

Body; 

 The Subscription System, in as far as it relates to other materials, will need to be 

provided for through a separate legal instrument, such as a Protocol or 

Supplementary Agreement, to which individual Contracting Parties will need to 

accede;  

 In order to create a Subscription System with a single set of provisions, the 

provisions of (a) the revised Article 6.11, and (b) the separate legal instrument, 

will need to be substantially the same. If, for example, a register of subscribers is 
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used to structure the subscription system, it would be provided for with the 

Protocol, and would make provision for subscription under 6.11 to include the 

subscriber in the register, for Annex I materials. 

14. Accession to the new legal instrument could take time, and, before it comes into 

force, the SMTA, as revised by the Governing Body, would apply to Annex I material 

only. However, individual Contracting Parties might, as a sovereign decision, apply the 

provisions of the separate instrument immediately. It should also be born in mind that 

some Contracting Parties to the Treaty may not in a position to accede to the new 

instrument, in which case, for them, the Subscription System, implemented through the 

SMTA, in the form finally adopted by the Governing Body, would apply to relevant 

Annex I material only. A Protocol might also contain an article providing for its 

provisional entry into force.  

15. Unless Contracting Parties are willing to enact legislation to require natural and 

legal persons under their jurisdictions to accept and abide by the terms and conditions of 

the Subscription System, a private law instrument will be needed that binds users. This 

could take the form of a private contract, as is the case with the current SMTA. There are, 

however, other options that could be considered. For example, a Subscription System 

binding the users through a registry of subscribers, with the terms and conditions laid out 

in the Protocol, may enable the waiving of certain reporting obligations while maintaining 

legal certainty and operational coherence in the System. Finally, it might be possible to 

implement the Subscription System through an agreement with an industry body 

representing subscribers, as discussed above. 

 

IV. ARRANGEMENTS THROUGH WHICH A SUBSCRIPTION SYSTEM 

COULD BE ESTABLISHED 

16. It would therefore appear that both a revised SMTA, to create an Subscription 

System for Annex I materials, and a separate legal instrument to apply to non-Annex I 

materials, and to provide for the same rights and obligations in both cases, will be needed.  

17. The possibilities of doing so under a Protocol or Supplementary Agreement are 

reviewed in Modalities by which the Governing Body may expand the Access and Benefit-

sharing provisions of the International Treaty: Analysis by the Legal Office.
5
 

18. A further possibility that was raised during discussions in the previous biennium
6
 

would be to embody the conditions of the Subscription System in a formal agreement 

between an industry body representing its members and FAO, on behalf of the 

International Treaty, such that membership of the industry body entitled its members to 

the privileges of the Subscription System, and left to the representative body the decision 

as to how to raise the overall sum involved. FAO’s policy for Agreements with private 

sector entities or representative bodies must be taken into account in evaluating this 

option. These are outlined in Appendix 1 to this document. It must be also noted that such 

a solution would require a willingness of the seed industry to create a representative body 

able to play this role. This model could draw on, as noted above, models such as the 

collecting society model under copyright, and the WHO Pandemic Influenza Preparedness 

Framework, in the day-to-day administration of which governments have minimum direct 

obligations. 

                                                      
5 IT/OWG-EFMLS-3/15/Inf.4. 
6 IT/OWG-EFMLS-1/14/3, Background on the work undertaken by the Ad Hoc Advisory Committee on the Funding 

Strategy, and its further development, paragraph 60. 
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IV. CONCLUSIONS 

19. On the basis of the above considerations, a Subscription System, in as far as it 

deals with Annex I crops, might be implemented through a revised Article 6.11, which 

can only apply to Annex I crops. For full legal certainty and consistency, this will 

probably need support from at least decisions of the Governing Body and probably a 

Protocol or Supplementary Agreement. 

20. Any revisions of Article 6.11 will need to be coherent with any other payment 

options that are retained in the SMTA. These options, still under consideration, involve 

revising the two Articles, 6.7 and 6.8. In substance, these provide for accessing individual 

samples of plant genetic resources for food and agriculture, and paying for individual 

products derived from these individual samples.  

21. A question still under consideration is whether all payments should be mandatory, 

or some should remain voluntary. There will need to be coherence in the relationship of 

the different options, particularly the payment levels, so that the twin problems of 

avoidance and non-payment of voluntary contributions do not defeat the Subscription 

System contained in a possible revised Article 6.11. In this context, it is recalled that the 

possibility of making mandatory the currently voluntary payments must, in accordance 

with the provisions of the Treaty, be resolved, once and for all, at this time.
7
 

22. Should agreement be reached to extend the Treaty’s crop coverage to non-Annex I 

crops—and this is not effected thorough an amendment to the Treaty—a Protocol or 

Supplementary Agreement will be needed for Contracting Parties to accept to be bound to 

make their non-Annex I materials available. The elements of the Subscription System that 

apply to non-Annex I materials would need to be provided for in this instrument. In order 

for the overall Subscription System to apply equally to both Annex I and non-Annex I 

materials, the rights and obligations of users provided for in Article 6.11 of the SMTA, on 

the one hand, and in the instrument dealing with non-Annex I materials, on the other 

hand, would need to be substantively the same, unless, for some reason, a decision was 

taken to make them different. A Protocol to the Treaty will provide a higher degree of 

legal certainty vis-à-vis Nagoya Protocol on all transfers and material within the 

Subscription System.  

23. In constructing a Subscription System that can apply to both Annex I and non-

Annex I crops and reduces transaction costs while maintaining legal certainty in the 

context of Nagoya Protocol implementation, many factors need to be considered at the 

same time, and resolved together. For this reason, the design of the overall system needs 

addressing, before textual elements can usefully be developed. Design priorities at this 

stage would appear to be: coherence between the various elements, and—as far as 

possible—simplicity. 

  

                                                      
7
 Ibid., paragraphs 54–56. 
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Appendix 1 

  

 

Agreements with private sector entities or representative bodies 

 

1. The International Treaty foresees the provision of financial contributions from the private 

sector. Under the Multilateral System, the Contracting Parties agreed to take measures in order to 

achieve commercial benefit-sharing, including financial benefits from the private sector arising 

from Article 13.2 (d). Pursuant to its Funding Strategy, the International Treaty foresees that 

voluntary contributions may be provided by, inter alia, the private sector. The Treaty specifies 

also that the Governing Body shall consider modalities to promote such contributions under 

Article 18.4 (f). Moreover, the Contracting Parties, as described in Article 13.6 of the 

International Treaty, shall consider modalities of voluntary benefit-sharing contributions whereby 

Food Processing Industries that benefit from plant genetic resources for food and agriculture shall 

contribute to the Multilateral System. 

   

2. At its second meeting, the Working Group requested the Secretariat to conduct a succinct 

analysis on the question whether agreements to implement a subscription model may be made 

between private sector representatives and the Governing Body or FAO. FAO has in the past 

signed agreements on behalf of the Governing Body, such as the Relationship Agreement 

between the Global Crop Diversity Trust and the International Treaty, which was signed at the 

first Session of the Governing Body.
8
 

 

3. In 2011, the FAO Council, at its Hundred and Forty-third Session, endorsed a renewed 

strategy related to partnerships with the private sector.
9
 All FAO partnerships with the private 

sector are expected to adhere to a number of Basic Principles.
10

 

 

4. The Strategy recognizes two main categories of contributions from the private sector: 

non-financial and financial contributions. These two categories are not mutually exclusive. 

Sponsorships involve exclusively financial contributions from the private sector in support of 

FAO’s programmes through identified areas of engagement. Private sector contributions can be 

targeted towards specific projects and programmes. The Strategy also describes different models 

of collaboration with the private sector. Partnership agreements are established to enable receipt 

of financial contributions from private sector entities. 

 

5. Adopting an open approach to private sector partnerships requires adequate mechanisms 

to identify and manage potential risks that could affect FAO’s intergovernmental character and its 

independence and impartiality. Such risks include: conflict of interest; undue influence on 

standard setting; and unfair advantage to specific companies. As agreed upon by FAO Members, 

the private sector and civil society have a consultative role and are excluded from decision-

making on policy development or standard setting, in order to safeguard FAO’s 

intergovernmental nature, its independence and impartiality in decision-making. 

 

                                                      
8 Report of the First Session of the Governing Body of the International Treaty, Appendix M.   
9 FAO Strategy for Partnerships with the Private Sector. http://www.fao.org/docrep/018/i3444e/i3444e.pdf  
10 ibid, Annex 1. 

http://www.fao.org/docrep/018/i3444e/i3444e.pdf
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6. As described in the Strategy, a thorough risk assessment process has been developed to 

assess any proposed private sector partnership. This process will be further improved as the 

Organization develops more experience in this area.  

 

7. Any agreement that FAO may sign on behalf of the Treaty with private sector entities or 

representative bodies will have to to take into account both the Treaty’s intergovernmental nature 

and FAO’s responsibilities towards Member Nations as a steward of public trust and funds.  

 


