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INTRODUCTION
1.
The Ad Hoc Open-ended Working Group to Enhance the Functioning of the Multilateral
System of Access and Benefit-sharing (Working Group) at its fifth meeting in July 2016 made a
number of recommendations to the Co-Chairs on possible further inputs from small groups of experts.
The Working Group agreed on the establishment of an expert group to look into legal questions that
emerged in the meetings of the Working Group and in the discussions of the Friends of the Co-Chairs
groups. The Working Group took the following decision:
“The Working Group recommended to the Co-Chairs to establish a standing group of legal
experts that will be called upon to provide a legal opinion on questions arising from this
meeting and the work of the Friends of the Co-Chairs groups. The Regional groups were
requested to provide suggestions for a regional representative by 1 August 2016. The Working
Group highlighted the need for adequate expertise and involvement of the FAO Legal Office.”
(IT/OWG-EFMLS-5/16/Report, para. 18)
2.
The Co-chairs accordingly established the Standing Group of Legal Experts (SGLE) in
September 2016.
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3.
The members of the SGLE are Mr. Olivier Rukundo, Prof. Gurdial Singh Nijar , Prof. Hiroji
Isozaki, Mr. Gerald Moore (facilitator), Mr. Jorge Cabrera, Mr. Hojjat Khademi, and Ms. Indra Thind.
The Legal Office of FAO is involved in the work of the SGLE through Ms. Annick van Houtte. The
terms of reference of the SGLE are provided in Annex 2 to this Report.
4.
The mandate of the Standing Group is “to provide a legal opinion on questions arising from
the fifth meeting of the Working Group and from the work of the Friends of the Co-chairs groups.” It
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was requested to initially provide legal opinions on the following issues:
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Prof. Gurdial Singh Nijar was not able to participate in the first meeting of the SGLE and has not adhered to the Legal
Opinions contained in this Report.
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At the time of publication of this documents, arrangements were being made for the SGLE to have a second meeting in
February 2017. The report of that meeting will be published as an addendum to this document.

This document is printed in limited numbers to minimize the environmental impact of FAO's processes and
contribute to climate neutrality. Participants are kindly requested to bring their copies to meetings and to
avoid asking for additional copies.
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Question 1: Can the Governing Body delete Article 6.8 without having to amend the Treaty, i.e.,
can the Governing Body revise the SMTA in accordance with the provisions of the Treaty in
such a way that all payments under the SMTA are mandatory?
Question 2: Should all payments be mandatory, are there any provisions of the Treaty that
would prevent the Governing Body stipulating different payment rates for different categories of
products, in accordance to whether or not they are protected by intellectual property rights, and
the nature of such protection (e.g. PVP, patents)?
Question 3: Would a SMTA that only contains a subscription system and has no option for
single access, like that outlined in document IT/OWG-EFMLS-5/16/3, be in accordance with
the provisions of the Treaty?
Question 4: Would the advance payment discussed in document IT/OWG-EFMLS-5/16/Inf.5
(paras. 25 and 30) be in accordance with the Treaty, in particular its Article 12.3b? If not, what
would be the main questions that require further consideration?
Question 5: Could the Register provided for in document IT/OWG-EFMLS-5/16/3, p. 14
(Article 2 of Annex 3 to the second draft revised SMTA) be public, while respecting
confidentiality laws? More specifically, which information could or should be public, and which
information should or might not be public?
Question 6: Reviewing the advice from the Ad Hoc Technical Advisory Committee on the
SMTA and the MLS on this matter (IT/AC-SMTA-MLS 2/10/Report, Appendix 3), would the
restoration of germplasm to the original provider/providing country require the use of an
SMTA?

5.
The SGLE held its first meeting in Rome on 14 and 15 November 2016 to provide legal
opinions on these questions. The legal opinions are set out in Annex 1. The Agenda of the meeting is
given in Annex 3; the list of participants is given in Annex 4.

IT/OWG-EFMLS-6/17/Inf.3

3

ANNEX 1: LEGAL OPINIONS

OPINION 1
Can the Governing Body delete Article 6.8 without having to amend the Treaty, i.e., can the
Governing Body revise the SMTA in accordance with the provisions of the Treaty in such a way
that all payments under the SMTA are mandatory?

Relevant Provision(s) of the Treaty:
Article 12.4, Article 13.2.(d) (ii)

Relevant Provision(s) of SMTA:
Article 6.7 and Article 6.8

Legal opinion:
1.
The Treaty in its Article 13.2d(ii) provides for the Governing Body to assess, within a period of
five years from the entry into force of the Treaty, whether the mandatory payment requirement in the
SMTA shall apply also in cases where commercialized products are available without restriction to
others for further research and breeding and, if it so decided, to make all payments mandatory.
2.
The SGLE recognizes that the Governing Body had begun its assessment within the five year
period and that the Governing Body, having noted that the information on which to take such a
decision was not adequate, had therefore decided to continue its assessment and postpone the decision
until after such time as it had all the necessary information.
3.
The SGLE considers that the power of assessment of the Governing Body, as set out in Article
13.2d(ii) of the Treaty, includes implicitly the power to take a decision on the basis of that assessment.
4.
The SGLE concludes that the period of five years only applied to the initiation of the
assessment and did not require that this assessment be completed and the decision taken within the
period stipulated.
5.
The SGLE is therefore of the opinion that the Governing Body, having initiated the process in
accordance with the Treaty, retained the power to continue its assessment until it had made its
decision.
6.
The SGLE is therefore of the opinion that the Governing Body had the power to make all
payments mandatory and to adopt the necessary changes to the SMTA, without the need to adopt an
amendment to the Treaty.
7.
The SGLE considers that the SMTA could be revised to make all payments mandatory, by
deleting Article 6.8 of the SMTA or revising it; in both cases, it would be necessary to revise Article
6.7 of the SMTA accordingly.
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OPINION 2
Should all payments be mandatory, are there any provisions of the Treaty that would prevent
the Governing Body stipulating different payment rates for different categories of products, in
accordance to whether or not they are protected by intellectual property rights, and the nature
of such protection (e.g. PVP, patents)?

Relevant Provision(s) of the Treaty
Article 13.2.(d) (ii)

Relevant Provision(s) of SMTA
Articles 6.7 and 6.8

Legal opinion
1.
The SGLE considers that there are no conditions in the Treaty that would prevent the Governing
Body from stipulating different payment rates for different categories of products, in accordance to
whether or not they are protected by intellectual property rights, and the nature of such protection.
2.
Article 13.2d(ii) of the Treaty confers on the Governing Body the power to determine the level,
form and manner of the payment, and to establish different levels of payment for various categories of
recipients. This Article refers to categories of recipients without indicating how these categories
should be defined.
3.
The SGLE is of the opinion that the Governing Body has the power to define these categories of
recipients, inter alia, according to different products and the types of intellectual property rights, if
any, that they assert over their products; the Governing Body may establish different levels of payment
for these categories.
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OPINION 3
Would a SMTA that only contains a subscription system and has no option for single access, like
that outlined in document IT/OWG-EFMLS-5/16/3, be in accordance with the provisions of the
Treaty?

Relevant Provision(s) of the Treaty
Article 13.2.(d) (ii)

Relevant Provision(s) of SMTA
Article 6.7, Article 6.11

Legal opinion
1.
Article 13.2d(ii) of the Treaty provides that a “recipient who commercializes a product that is a
plant genetic resource for food and agriculture and that incorporates material accessed from the
Multilateral System, shall pay to the mechanism referred to in Article 19.3f, an equitable share of the
benefits arising from the commercialization of that product.” The SGLE is of the opinion that this text
is based on a single access and benefit-sharing modality. It noted that the Governing Body in adopting
the SMTA provided, in Article 6.11, for a further option that is not linked to single access. The
3
question is whether the first option could be dropped and only a single option of Subscription System
be provided for, without running counter to the provisions of the Treaty.
2.
The above options are systems of determining payments based on the commercialization of
products that incorporate material accessed from the Multilateral System. The SGLE is of the opinion
that the Governing Body could adopt an SMTA that provides for a stand-alone Subscription System
and this could be compatible with Article 13.2d(ii) of the Treaty, provided that the following elements
are included:
 The link between access and subsequent benefit-sharing resulting from commercialization
should be maintained. This could be done by the formulation of the SMTA making clear that
benefits to be shared are derived from commercialization and any such payments are not
payments for access.
 The benefit-sharing payments are based on sales of PGRFA products commercialized by the
recipient, which would by definition include those products derived from materials accessed
under an SMTA.
 Determination of when payments of an equitable share of benefits should commence.
3.
The SGLE drew attention to the fact that such a Subscription System could in fact comply more
closely with the requirement in the Treaty that there should be no need to track individual accessions
(Article 12.3b).

3

The SGLE discussed the appropriateness of the term “Subscription System”, which might be confused with a payment for
access, which is precluded under Article 12.3b of the Treaty.
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OPINION 4
Would the advance payment discussed in document IT/OWG-EFMLS-5/16/Inf.5 (paras. 25 and
30) be in accordance with the Treaty, in particular its Article 12.3b? If not, what would be the
main questions that require further consideration?

Relevant Provision(s) of the Treaty
Article 12.3(b), Article 13.2.(d) (ii)

Relevant Provision(s) of SMTA
Article 6.7

Legal opinion
1.
The SGLE considered that the advance payment as discussed in document IT/OWG-EFMLS5/16/Inf.5 would not be in accordance with the Treaty, if the option were mandatory. In this case it
would equate to a payment for access and, thus, be contrary to Article 12.3b of the Treaty.
2.
It noted that the Friends of the Co-chairs Group on Access Mechanisms and Payment Rates was
still to discuss the technical feasibility of this proposal.
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OPINION 5
Could the Register provided for in document IT/OWG-EFMLS-5/16/3, p. 14 (Article 2 of Annex
3 to the second draft revised SMTA) be public, while respecting confidentiality laws? More
specifically, which information could or should be public, and which information should or
might not be public?

Relevant Provision(s) of the Treaty
None

Relevant Provision(s) of SMTA
None

Legal Opinion
1.
The SGLE noted that there is no generally accepted international legal standard as to what is
confidential information.
2.
However, the SGLE considered, as a general principle, that the setting up of a public Register
should not raise particular legal issues related to confidentiality if the contents of the Register are
limited to the full name, contact details and the date at which the Subscription took place.
3.
The SGLE underscored that the Register should only include other information if it is necessary
for the functioning of the system that the Register is a part of. The SMTA should specify which
information will be made public.
4.
The SGLE further suggested that the Register be maintained and regularly updated according to
procedures that need be developed.
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OPINION 6
Reviewing the advice from the Ad Hoc Technical Advisory Committee on the SMTA and the
MLS on this matter (IT/AC-SMTA-MLS 2/10/Report, Appendix 3), would the restoration of
germplasm to the original provider/providing country require the use of an SMTA?

Relevant Provision(s) of the Treaty
Article 12.4, Article 12.6, Article 15.1(a) and Article 15.1(b)(ii)

Relevant Provision(s) of SMTA
None

Legal opinion
1.
The SGLE reviewed the opinion of the Ad Hoc Technical Advisory Committee on the SMTA
and the MLS and concurred with the view that restoration is not a case of “facilitated access” as set
out in the Treaty.
2.
The SGLE considers that restoration means a return of samples of PGRFA that has been lost to
a competent authority of the country in which PGRFA were collected from in situ conditions or to a
legal or natural person that has voluntarily included PGRFA in the Multilateral System. Accordingly,
it agreed that no SMTA should be required to restore samples of PGRFA.
3.
The SGLE considered that a definition should be included in the revised SMTA in which
provision could be made that in cases of restoration an SMTA is not required.
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ANNEX 2: TERMS OF REFERENCE OF THE STANDING GROUP OF LEGAL EXPERTS

Background
The Working Group at its fifth meeting (July 2016) made a number of recommendations to the CoChairs on possible further inputs from small groups of experts. The Working Group agreed on the
establishment of an expert group that would look into legal questions that emerged in the meetings of
the Working Group and in the discussions of the Friends of the Co-Chairs groups. The Working Group
took the following decision:
“The Working Group recommended to the Co-Chairs to establish a standing group of legal experts
that will be called upon to provide a legal opinion on questions arising from this meeting and the work
of the Friends of the Co-Chairs groups. The Regional groups were requested to provide suggestions
for a regional representative by 1 August 2016. The Working Group highlighted the need for adequate
expertise and involvement of the FAO Legal Office.” (IT/OWG-EFMLS-5/16/Report, para. 18)
The Working Group highlighted that a broad range of questions are likely to be addressed to the
group, which may require knowledge and practical experience in a number of areas of law, in
particular public international law, private law, commercial law, and contract law.
These Terms of Reference guide the establishment and modus operandi of such group, and identify the
members suggested by the regions represented in the Working Group.
Foreseen Composition
The Regions have so far suggested the following representatives to this Standing Group:








Africa: Mr. Olivier Rukundo
Asia: Prof. Gurdial Singh Nijar, Malaysia and Prof. Hiroji Isozaki, Japan (alternates)
Europe: Mr. Gerald Moore
GRULAC: Mr. Jorge Cabrera
Near East: Mr. Hojjat Khademi
North America: Ms. Indra Thind
South West Pacific:

Facilitator: Gerald Moore.
The Secretariat has informed the FAO Legal Office of the establishment of the Standing Group of
Legal Experts. The Legal Office will nominate an officer to be involved in the work of the Standing
Group.
Mandate
The mandate of the Standing Group is “to provide a legal opinion on questions arising from the fifth
meeting of the Working Group and from the work of the Friends of the Co-chairs groups.” The various
Friends of the Co-Chairs Groups (FoCCs) may address questions for a legal opinion to the Standing
Group, through the Co-Chairs, who may themselves also formulate such questions. The Standing
Group may also wish to address any issues that it considers important in the context of the
deliberations of the Ad Hoc Open-ended Working Group to Enhance the Functioning of the
Multilateral System.
The following questions have been identified as of major importance for the work of the Working
Group, and the Standing Group of Legal Experts is initially requested to provide legal opinions on the
following issues:
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1. Can the Governing Body delete Article 6.8 without having to amend the Treaty, i.e., can the
Governing Body revise the SMTA in accordance with the provisions of the Treaty in such a way that
all payments under the SMTA are mandatory?
2. Should all payments be mandatory, are there any provisions of the Treaty that would prevent the
Governing Body stipulating different payment rates for different categories of products, in accordance
to whether or not they are protected by intellectual property rights, and the nature of such protection
(e.g. PVP, patents)?
3. Would a SMTA that only contains a subscription system and has no option for single access, like
that outlined in document IT/OWG-EFMLS-5/16/3, be in accordance with the provisions of the
Treaty?
4. Would the advance payment discussed in document IT/OWG-EFMLS-5/16/Inf.5 (paras. 25 and 30)
be in accordance with the Treaty, in particular its Article 12.3b? If not, what would be the main
questions that require further consideration?
5. Could the Register provided for in document IT/OWG-EFMLS-5/16/3, p. 14 (Article 2 of Annex 3
to the second draft revised SMTA) be public, while respecting confidentiality laws? More specifically,
which information could or should be public, and which information should or might not be public?
6. Reviewing the advice from the Ad Hoc Technical Advisory Committee on the SMTA and the MLS
on this matter (IT/AC-SMTA-MLS 2/10/Report, Appendix 3), would the restoration of germplasm to
the original provider/providing country require the use of an SMTA?
Ways of operating
Like in the case of the FoCCs, this Standing Group will receive support from the Secretariat. An early
meeting of the group in November is proposed to address these and other questions and make
arrangements for further work by electronic means.
Outputs
The output of the Standing Group’s considerations will take the form of a series of legal opinions for
consideration of the Co-chairs, normally taking the form of a 1-2 pages note per question addressed.
Reporting deadline
The final reporting deadline will be 30 January, 2017. Legal opinions on the questions listed above are
expected no later than 30 November 2016.
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ANNEX 3: AGENDA

Meeting of the Standing Group of Legal Experts
in support of the
Ad Hoc Open-ended Working Group to Enhance the Functioning of the
Multilateral System of Access and Benefit-sharing
FAO HQ, Rome, Italy, 14 – 15 November 2016
AGENDA
14 November (Room B-640)
10:00 - 10:15 Welcome and adoption of the Agenda
10:15 - 13:00 Discussion and initial analysis of Questions 1 to 3 of the Terms of Reference:
1. Can the Governing Body delete Article 6.8 without having to amend the Treaty, i.e., can the
Governing Body revise the SMTA in accordance with the provisions of the Treaty in such a
way that all payments under the SMTA are mandatory?
2. Should all payments be mandatory, are there any provisions of the Treaty that would prevent
the Governing Body stipulating different payment rates for different categories of products, in
accordance to whether or not they are protected by intellectual property rights, and the nature
of such protection (e.g. PVP, patents)?
3. Would a SMTA that only contains a subscription system and has no option for single access,
like that outlined in document IT/OWG-EFMLS-5/16/3, be in accordance with the provisions
of the Treaty?
13:00 - 14:00 Lunch break
14:00 - 17:00 Discussion and initial analysis of Questions 4 to 6 of the Terms of Reference:
4. Would the advance payment discussed in document IT/OWG-EFMLS-5/16/Inf.5 (paras. 25
and 30) be in accordance with the Treaty, in particular its Article 12.3b? If not, what would be
the main questions that require further consideration?
5. Could the Register provided for in document IT/OWG-EFMLS-5/16/3, p. 14 (Article 2 of
Annex 3 to the second draft revised SMTA) be public, while respecting confidentiality laws?
More specifically, which information could or should be public, and which information should
or might not be public?
6. Reviewing the advice from the Ad Hoc Technical Advisory Committee on the SMTA and the
MLS on this matter (IT/AC-SMTA-MLS 2/10/Report, Appendix 3), would the restoration of
germplasm to the original provider/providing country require the use of an SMTA?
17:00 - 19:00 Preparation of draft written opinions on Questions 1 to 6
20:00 Dinner
15 November (Room D-838)
09:30 - 13:00 Discussion of draft written opinions on Questions 1 to 6
13:00 - 14:00 Lunch break
14:00 - 17:30 Finalization of written opinions and advice on further legal questions, if needed
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ANNEX 4: LIST OF PARTICIPANTS

Prof. Jorge Cabrera Medaglia
Professor University of Costa Rica
Heredia, Costa Rica
Jorgecmedaglia@hotmail.com
Jcabrera@cisdl.org
Prof. Hiroji Isozaki
Visiting Professor, Sophia University
Emeritus Professor, Iwate University,
5-40-4 Hiyoshi-honcho, Kohoku-ku
Yokohama, 223-0062 JAPAN
Email: h2r25i6k@eagle.sophia.ac.jp
Mr. Hojjat Khademi
Doctoral Research Fellow
WTI, UNIVERSITY of BERN
Bümplizstrasse 12, Bern, Switzerland
Email: hojjat.khademi@wti.org
Mr. Gerald Moore (Facilitator)
Via dei Ceraseti 23
Marino (RM), Italy
Email: gerald.moore@pcg.it
Mr. Olivier Rukundo
Independent Legal Expert / Advisor on ABS.
125 Court Street, New York 11201
USA
Email: olivier.rukundo@gmail.com
Ms. Indra Thind
Counsel
Legal Services
Agriculture and Food Inspection
Government of Canada
1341 Baseline Road, Ottawa, Ontario K1A 0C5
Email: indra.thind@canada.ca
Mr. Javad Mozafari Hashjin
Co-chair of the Ad Hoc Open-ended Working Group
to Enhance the Functioning of the Multilateral System
Professor, Plant Genetics and Biotechnology
National Plant Gene Bank, Seed and Plant Improvement Institute (SPII)
Mahdasht Ave, Karaj, Iran
Email: jmozafar@yahoo.com
Mr. Carlos Correa
Fecilitator of the Friends of the Co-chairs Group
on Access Mechanisms and Payment Rates
Director
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Center for Interdisciplinary Studies on Industrial Property and Economics
University of Buenos Aires
Argentina
Email: quiess@gmail.com

LEGAL OFFICE OF THE FOOD AND AGRICULTURE ORGANIZATION
Ms. Annick VAN HOUTTE
Senior Legal Officer
General Legal Affairs Service (LEGA)
Food and Agriculture Organization
Viale delle Terme di Caracalla
Rome, Italy
Email: annick.vanhoutte@fao.org

SILENT OBSERVERS
Ms. Larissa Maria Lima Costa
Alternate Permanent Representative to FAO, IFAD, WFP
Ministry of External Relations of Brazil
Email: rebrasfao@itamaraty.gov.br
Ms. Neha Sheth Lugo
Attorney-Adviser
Office of the Legal Adviser
Oceans, Environmental and Scientific Affairs (L/OES)
U.S. Department of State
Email: LugoNS@state.gov

SECRETARIAT OF THE INTERNATIONAL TREATY
Mr. Kent Nnadozie
Secretary, a.i.
Secretariat of the International Treaty on Plant Genetic Resources for Food
and Agriculture (ITPGRFA)
Food and Agriculture Organization
Viale delle Terme di Caracalla
Rome, Italy
Email: kent.nnadozie@fao.org
Mr. Álvaro Toledo
Technical Officer
Secretariat of the International Treaty on Plant Genetic Resources for Food
and Agriculture (ITPGRFA)
Food and Agriculture Organization
Viale delle Terme di Caracalla
Rome, Italy
Email: alvaro.toledo@fao.org
Mr. Tobias Kiene
Technical Officer
Secretariat of the International Treaty on Plant Genetic Resources for Food
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and Agriculture (ITPGRFA)
Food and Agriculture Organization
Viale delle Terme di Caracalla
Rome, Italy
Email: tobias.kiene@fao.org
Mr. Clive Stannard
Senior Consultant
Secretariat of the International Treaty on Plant Genetic Resources for Food
and Agriculture (ITPGRFA)
E-mail: clive@stannard.info

