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1. Introduction

The Voluntary Guidelines for Securing Sustainable Small-Scale Fisheries in the Context of
Food Security and Poverty Eradication (hereafter SSF Guidelines or Guidelines) is the rst
international instrument dedicated entirely to the small-scale sheries sector. The SSF Guidelines
are the outcome of consultations at all levels which provided the basis for the work of the FAO
Technical Consultations convened in May 2013 and February 2014. They were endorsed by the
Thirty- rst Session of the FAO Committee on Fisheries (COFI) in June 2014.

The SSF Guidelines complement the Code of Conduct for Responsible Fisheries (hereafter
Code or CCRF) and are interlinked with the Voluntary Guidelines on the Responsible
Governance of Tenure of Land, Fisheries and Forests in the Context of National Food Security
(hereafter VGGT ), the Voluntary Guidelines to Support the Progressive Realization of the
Right to Adequate Food in the Context of National Food Security (hereafter Right to Food
Guidelines ), and the Committee on World Food Security Principles for Responsible Investment
in Agriculture and Food Systems (hereafter CFS RAI Principles ).

The SSF Guidelines recognize that, given the diversity of the characteristics of small-scale
fisheries around the world, there is no consensus on a single, global definition of small-
scale fisheries or small-scale fisher . For the purposes of this Legislative Guide, small-scale
fisheries include subsistence fisheries, artisanal fisheries, customary or aboriginal fisheries,
and commercial fisheries of a small-scale nature, whether in inland waters or at sea, involving
the full range of activities along the entire supply and value chain in accordance with national
definitions, when they exist, or according to the prevailing common understanding of the
meaning of small-scale fisheries in a given community or locality. Small-scale fisher and
small-scale fishworker , therefore, refer to any person who is engaged in or in support of any
of the small-scale fisheries as described above. The issue of characterizing versus legally (or
statistically) defining small-scale fisheries is further discussed in Chapter 5.

Small-scale fishery-related activities encompass the entire value chain (pre-harvest, harvest
and post-harvest). The important role these fisheries play in food security and nutrition,
poverty eradication, equitable development, cultural heritage and sustainable resource
utilization is widely recognized. The small-scale fisheries sector operates in both marine and
inland waters and contributes to over half of the fish catches in developing countries. Between
90 to 95 percent of small-scale fishery landings are destined for local consumption. The sector
employs more than 90 percent of the world s capture fishers and fishworkers (which in 2012
was estimated at 120 million people), many of them self-employed and about half of whom
are women. Over 90 percent of all small-scale fishers live in developing countries (World Bank,
2012). This demonstrates the importance but at the same time the vulnerability of the sector
and the global need to reinforce legislation to give fishers greater protection and participation
in managing resources and decision-making.

The law has an important function in the sustainable use, management and development
of fisheries in general and in ensuring rights as well as providing for duties, as appropriate,
for small-scale fisheries. Among other benefits, legislation provides the strongest possible
framework for fisheries governance, facilitates management of resources, and provides a



coherent legal basis for implementing and enforcing international, regional and subregional
agreements and related commitments. It is hoped that this Legislative Guide will be a tool for
states to strengthen their legislation in order to establish conditions for fisheries development,
safeguard and advocate for the rights and interests of the population (in particular fishers
and fishworkers), accord due consideration to the concerns and interests of marginalized
groups, and ensure that social, economic and environmental aspects of sustainability are
accommodated.

The law is crucial to securing responsible governance of tenure and sustainable resource
management; to empowering and protecting the more vulnerable segments of society; and
to enabling equitable and participatory socio-economic development. Fittingly, among the
guiding principles of the SSF Guidelines is the rule of law (as seen in paragraph 3.1.7): adopting
a rules-based approach for small-scale fisheries through laws that are widely publicized in
applicable languages, applicable to all, equally enforced and independently adjudicated, and
that are consistent with existing obligations under national and international law, and with due
regard to voluntary commitments under applicable regional and international instruments .
This guide contributes to strengthening the rule of law as a key human rights principle, and
to helping adapt existing national legal frameworks to better reflect the principles of the
SSF Guidelines. Further, it demonstrates how to incorporate the Guidelines into new or existing
national fishery legislation.

This Legislative Guide should be used together with “A Diagnostic tool for Sustainable Small-
Scale Fisheries - advancing the implementation of the Voluntary Guidelines for Securing
Sustainable Small-Scale Fisheries in the Context of Food Security and Poverty Eradication
in national policy and legal frameworks” (hereafter SSF Diagnostic Tool ), also developed
by FAO. The SSF Diagnostic Tool has been designed to facilitate the identification of national
policy and legal frameworks relevant to small-scale fisheries and to conduct a preliminary
assessment of how well the SSF Guidelines are already reflected in a country s fisheries policy
and legislation (see also Chapter 3 below).

This Legislative Guide isintended for use by the legislative bodies of states in general, individual
national legislators, and those advising on legal reforms. It can also be useful to policymakers,
public institutions, judicial authorities and local governments that contribute to designing
and implementing fisheries-related legislation, as well as development partners including
non-governmental organizations (NGOs) and civil society organizations (CSOs) that work with
small-scale fisheries communities and the broader communities they inhabit. Likewise, public-
interest law organizations can use this guide to advance the implementation of small-scale
fisheries legislation in communities, or to use it to advocate for law reform. The regulatory
bodies of the legal profession can also play a key role in mainstreaming the SSF Guidelines
in the legal practice through awareness raising, continuing professional development, and
dissemination of best practices. This guide may also be of interest to academia.

The SSF Guidelines take a holistic approach to small-scale fisheries governance and
development, implying that resource management and social and economic development
must be addressed simultaneously and given equal importance (paragraphs 3.1 and 4.1). The
scope of the SSF Guidelines, hence, extends beyond fisheries. However, this Legislative Guide
focuses mainly on Chapter 5 of the Guidelines ( Governance of tenure in small-scale fisheries
and resource management ), illustrating how the recommendations therein are currently
covered in conventional fisheries-related legislations of various jurisdictions, and providing
advice on how to better align national legislation with the SSF Guidelines.



The recommendations of the different sections of the SSF Guidelines are underpinned by a
set of guiding principles of which the human rights-based approach (HRBA) is at the centre.
This guide follows a similar approach by linking and pursuing the HRBA, where it is considered
relevant, in its guiding elements.

The HBRA is generally understood as a conceptual framework of human development that
is normatively based on international human rights standards and operationally directed
at promoting human rights. The relevance of the HRBA to small-scale fisheries should be
understood not only in relation to access and management of fisheries, but also from a
broader perspective covering vital issues for small-scale fisheries actors, such as health,
education, food security and employment. This helps to ensure participation, inclusion and
non-discrimination between genders and economic classes, thus empowering right holders
so that they have a voice in the decision-making processes that affect their rights and
livelihoods, and also giving special attention to vulnerable and marginalized groups.

The HRBA calls for fostering non-discriminatory participation of small-scale fishing
communities in transparent and responsible decision-making processes that impact on
their lives. It seeks to empower fishers and fishworkers, fishing communities, fisheries
management organizations, and other right holders to claim their rights, and requires the
duty bearers to fulfil their obligations.

The application of the HRBA to the management, conservation and development of small-
scale fisheries should be understood as the process of providing or securing the rights of
small-scale fishers, actors and fishing communities to active, free, meaningful and effective
participation in decisions and processes affecting their lives and well-being. This includes
freedom of association and assembly (in the case of co-management arrangements) and
freedom of expression and information, with special attention to the allocation of provisions
for equal gender representation. It also entails the process for ensuring that duties and
accountability of small-scale fishers, small-scale fisheries actors and small-scale fishing
communities are appropriately set out.

While the HRBA is usually not explicitly invoked in typical fisheries legislation or may have
not been the cause or incentive for existing legislative provisions that are aligned with
the approach, this Legislative Guide recognizes its particular importance for the small-
scale fisheries sector, and thus integrates the notion of the HRBA to guide the review,
development and enhancement of legislative and governance processes, frameworks and
their implementation.

Within this context, the Legislative Guide follows the following structure:

First, it presents the international and national frameworks supporting small-scale fisheries
so that the SSF Guidelines can be placed in the broader context of the global fisheries
governance framework. This includes an overview of how the SSF Guidelines relate to other
international instruments, and how these instrumentsin turn should inform the interpretation
and application of the SSF Guidelines (as stated in paragraph 4.1). It also provides guidance
on how to assess national legal frameworks in relation to the SSF Guidelines.?

! Speci cally, paragraphs 1.2,3.1,4.1,5.2,5.4,5.12,6.1,6.2,6.7,6.12, 618, 8.2,10.1 and 10.4.
2 For further guidance on assessing national sheries policy and legal instruments, see the SSF Diagnostic Tool.






2. International framework for
small-scale sheries

The present chapter details the key global and regional instruments that compose the international
framework applicable to small-scale sheries as referred to in paragraph 4.1 of the SSF Guidelines,
including the 1982 United Nations Convention on the Law of the Sea (LOSC), the 1995 United
Nations Fish Stocks Agreement® (UNFSA), and non-binding sheries instruments such as the CCRF,
the SSF Guidelines, the VGGT and the CFS RAI Principles. The SSF Guidelines, as the most directly
relevant instrument to small-scale sheries, discussed in greater detail here than other instruments
and are the main reference for the guidance elements of this Legislative Guide.

This chapter also discusses binding and voluntary international instruments that are indirectly
relevant for small-scale sheries including instruments that relate to labour, human rights, safety
and environmental commitments such as: human rights treaties, the United Nations Declaration
on the Rights of Indigenous Peoples (UNDRIP), International Labour Organisation (ILO) treaties, the
FAO/ILO/International Maritime Organization (IMO) Safety Recommendations for Decked Fishing
Vessels of Less than 12 metres in Length and Undecked Fishing Vessels, the Convention on Biological
Diversity (CBD), and the Convention on International Trade in Endangered Species of Wild Fauna and
Flora (CITES).

21. International fisheries instruments

The international sheries management regime comprising international legally binding and non-
legally binding instruments provides overall guidance for states to ensure sustainable resource
utilization, responsible sheries operations and sustainable social and economic development.
It ensures the recognition of the rights of small-scale shers, shworkers and their communities
(especially women and vulnerable and marginalized groups) while protecting them and providing
tools for them to access justice. It also ensures the recognition of the role of all stakeholders directly
involved in the small-scale sheries sector in the production and sustainable management of
sheries resources, and their empowerment.

Paragraph 4.1 of the SSF Guidelines provides that the  [g]uidelines should be interpreted and applied
consistent with existing rights and obligations under national and international law and with due
regard to voluntary commitments under applicable regional and international instruments . Reference
to international law in sheries is essentially an allusion to the LOSC. The SSF Guidelines therefore
refer to and build on the LOSC which is widely accepted as the fundamental governance framework for
various ocean uses, including sheries and the protection of the marine environment.

The LOSC provides, inter alia, rules for each maritime zone and the areas beyond national jurisdiction.
In relation to these zones, the provisions on internal waters, archipelagic waters and the territorial
sea are of most signi cance to small-scale sheries because small-scale shing is largely undertaken
in maritime zones within 12 nautical miles from the baselines.* An important example in this regard is

8 Agreement for the Implementation of the Provisions of the United Nations Convention on the Law of the Sea of 10 December 1982 relating
to the Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks.

4 For instance, the Guinea-Bissau legislation ensures exclusive shing rights of artisanal shing vessels in reserved zones corresponding to the
country s internal waters and respective 12 nautical miles of territorial sea. See 2011 Decree No. 10, Art. 24(1) and the Artisanal Fisheries Law
2011 Decree No. 24, Art. 13(1)









freedom of association, elimination of forced labour and child labour, and non-discrimination that
are applicable to all workers. Most of the shery-speci cinstruments apply to vessels that are bigger
than those commonly used by small-scale shers, but the IMO/FAQ/ILO Safety Recommendations
for Decked Fishing Vessels of Less than 12 metres in Length and Undecked Fishing Vessels were
created for small-scale sheries.

2.2. Other relevant international instruments

The SSE Guidelines expressly mention certain international non-binding instruments that are
important in addressing the needs and interests of small-scale sheries communities and the

sheries sector as a whole. For each social, economic and environmental component addressed,
a relevant international instrument is highlighted, providing a useful reference to the many other
responsibilities that states should observe depending on the speci ¢ concern.

Within this secondary group of instruments are the Right to Food Guidelines and VGGT as well as
the CFS-RAI Principles. These instruments are strongly based on a human rights approach with
the overarching goal of achieving food security, eradication of hunger and poverty alleviation. The
creation of the Right to Food Guidelines and the VGGT had the initial effect of strengthening certain
rules for the small-scale sheries sector. The SSF Guidelines embraced their spirit by providing
recommendations that covered the needs and interests of the small-scale sheries sector in a much
more holistic and comprehensive way.

With regards to the Right to Food Guidelines, for instance, certain of its provisions recommend
that states pursue inclusive, non-discriminatory and economically sound sheries that allow for

shers, including women, to earn a fair return from their labour, capital and management, while also
fostering sustainable sheries management. States are encouraged to increase productivity and
to revitalize the sheries sector through special policies and strategies targeted at small-scale and
traditional shers.’

The VGGT is the rst international instrument on governance of tenure, which determines access
for people to natural resources in support of their livelihoods. The VGGT sets out principles and
internationally accepted standards of practice for the responsible governance of tenure and
provides a framework that states can use when developing their own strategies, policies, legislation,
programmes and activities. The SSF Guidelines (in Chapter 5) take into account the VGGT objectives
and provide speci ¢ provisions in relation to responsible governance of tenure.

The VGGT contains more detailed provisions on matters of access to justice and the settlement of
disputes, which states need to take into account in order to secure the rights and interests of the
small-scale sheries sector and ensure that related tensions and potential con icts are resolved
in a fair and balanced manner.? It also fosters the empowerment of customary, indigenous and
women s rights in  sheries, which the SSF Guidelines particularly address in relation to the small-
scale sheries sector (FAO, 2018b; FAO, 2018c; FAO, 2015a).

In dealing particularly with responsible investment in agriculture and food systems, the CFS-RAI
Principles call for respect for legitimate tenure rights to land, sheries and forests, and shed light on
the importance of addressing priority investments in, by, and with smallholders, including those that
are small-scale producers and processors such as small-scale shers.®

7 Right to Food Guidelines, paras 2.5, 3.7 and 8.13.
8 VGGT, paras 4.9 and 21

8



Other subject areas relevant to small-scale sheries include trade and labour issues. While the
SSF Guidelines emphasize the importance of supporting regional trade in small-scale sheries
products and taking into account World Trade Organization (WTO) agreements, they do not
provide speci ¢ guidance on how to address this challenge. A particularly important aspect of
these disciplines in the application of shery subsidies is having workable and globally acceptable
distinctions between small-scale sheries and large-scale sheries.

2.2.1 Relevant international human rights instruments

Human rights instruments cited in the SSF Guidelines include legally binding treaties such as
the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW),!° the
International Covenant on Economic, Social and Cultural Rights (ICESCR),** and the Convention on the
Rights of the Child (CRC),? as well as non-binding instruments such as the Beijing Declaration®®, the
United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP)*, and the Declaration on
the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities'. All these
instruments that protect the rights of particular vulnerable groups are applicable to small-scale

shers and their communities. These instruments are important in that they in uence and provide
the basis for guiding principles in the SSF Guidelines such as non-discrimination, gender equality and
equity, consultation and participation, and transparency.

It is important to note, as stated above, that while the SSF Guidelines are voluntary in nature, they
build on a range of relevant binding instruments that will impose obligations on those states that
have rati ed them. While these instruments do not speci cally mention the small-scale sheries
sector, rights and obligations under them are applicable to the small-scale sheries context. In
particular (as explored below), the rights of women are important to keep in mind in any legislative
project, as are the rights of indigenous peoples and ethnic minorities, including rights to consultation
and participation, and equality before the law.

Gender equality

Gender equality is at the hearth of human rights and United Nations (UN) values. Among the
purposes of the UN founding charter in 1945 is To achieve international co-operation in promoting
and encouraging respect for human rights and for fundamental freedoms for all without distinction
as to race, sex, language and religion .

In1979, the General Assembly adopted the Convention onthe Elimination of All Forms of Discrimination
against Women. In its 30 articles, this women s bill of rights explicitly de nes discrimination against
women and sets up an agenda for national action to end such discrimination. The Convention targets
culture and traditions as in uential forces shaping gender roles and family relations.

The Beijing Declaration and Platform for Action, adopted in 1995 by the Fourth World Conference
on Women, sets government commitments to enhance women s rights. In addition, the Sustainable
Development Goals (SDGs) speci cally recognize women s equality and empowerment. Speci cally,
SDG 5 aims to achieve gender equality and empower all women and girls .

9 CFS-RAI Principles, Principle 5.

0 Convention on the Elimination of All Forms of Discrimination against Women (New York, 18 December 1979, entered into force on 3
September 1981) 1249 UNTS 13.

% International Covenant on Economic, Social and Cultural Rights (New York, 16 December 1966, entered into force on 3 January 1976) 993 UNTS 3.

2 Convention on the Rights of the Child (New York, 20 November 1989) 1577 UNTS 3.

3 Adopted in the United Nations Fourth World Conference on Women (15 September 1995).

“  Adopted in United Nations General Assembly Resolution A/RES/61/295 (13 September 2007).

5 Adopted by the United Nations General Assembly on 18 December 1992, by resolution No. 47/135.






as tourism, mining and infrastructural development that may affect them (Article 19).
It also establishes that indigenous peoples have the right to maintain and strengthen
their distinct political, legal, economic, social and cultural institutions, while retaining
their right to participate fully in the political, economic, social and cultural life of the state
(Article 5); moreover, it strengthens the rights of indigenous peoples to participate in
decision-making (Article 18).

One of the guiding principles of the SSF Guidelines concerns consultation and participation
(paragraph 3.1.6) ensuring active, free, effective, meaningful and informed participation
of small-scale fishing communities, including indigenous peoples  and refers specifically
to the UNDRIP. Consultation and participation have an instrumental value in terms of
incorporating the interests and values as well as knowledge of small-scale fisheries
communities in decisions affecting their lives, including participation in management
of resources. With regards to indigenous peoples, the notion of participation requires
consent to actions that affect their land, territory and natural resources. Although the
element of prior consent is not sufficiently addressed in the principle of consultation and
participation in the SSF Guidelines, implementing this principle according to the provisions
of the UNDRIP nonetheless strengthens the application of those elements (FAO, 2017a).

2.2.2 Relevant international environmental instruments

The SSF Guidelines also refer to binding treaties such as the United Nations Framework
Convention on Climate Change (UNFCCC)®*, and to non-binding instruments such as The future
we want of the UN Conference on Sustainable Development.l” The UN has expressly
highlighted the needs of small-scale fisheries within SDG 14, particularly the target aimed
at provisioning access for small-scale fisheries to marine resources (SDG 14b).® Although
SDG 14 and its target SDG 14b focus on oceans, it is important to note that small-scale
fisheries are important also in inland waters and that the rationale behind SDG14b should
be understood as also valid for inland fisheries.

The concern with climate change and disaster-related issues resides both in the impact that
they may have on small-scale fishing communities, particularly those living on small islands,
and in the need to promote adaptation and mitigation strategies to support the resilience
of these communities. To ensure that small-scale fisheries activities are undertaken in
alignment with international environmental management and protection standards, it is
important to also take into account the Convention on Biological Diversity (CBD),!° notably
with regards to traditional knowledge, and the Convention on International Trade in
Endangered Species of Wild Fauna and Flora (CITES) to better support livelihoods.?° These
two key treaties are not expressly mentioned in the SSF Guidelines, but some of their
key features are considered therein, especially in reference to the need for responsible
and sustainable use of aquatic biodiversity, application of the precautionary approach,
risk management, and the ecosystem approach to fisheries (EAF).2 The increasing number
of commercially exploited and largely managed aquatic species falling under CITES (in

6 United Nations Framework Convention on Climate Change (New York, 9 May 1992, entered into force on 21 March 1994) 1771 UNTS 107.

7 Endorsed in United Nations General Assembly Resolution A/RES/66/288 (11 September 2012).

8 See: UNGA. 2015. Transforming our world: the 2030 Agenda for Sustainable Development. UN Doc. A/RES/70/1, 25 September 2015.

9 Convention on Biological Diversity (Rio de Janeiro, 5 June 1992, entered into force on 29 December 1993) 1760 UNTS 79.

20 Convention on the International Trade of Endangered Species of Wild Fauna and Flora (Washington, 3 March 1973, entered into force on 1
July 1975) 993 UNTS 243.

2 For implementing the ecosystem approach to sheries in sheries legislation, see: Cacaud, P. & Cosentino- Roush, S. 2016. A How-to Guide
on legislating for an Ecosystem Approach to Fisheries. FAO EAF-Nansen Project Report No. 27. Rome, FAO (available at http:/www:.fao.
org/3/a-i5966e.pdf).
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Appendix 11}, including shark and ray species, which are potentially harvested by small-scale
fisheries, underlines the importance of ensuring capacity development for small-scale fisheries
communities so that they are not disproportionally affected by CITES requirements and/or can
contribute to their implementation.

2.3 Relevant regional instruments

In addition to the developments at the global level, there are various binding multilateral
conventions in place at the regional level covering speci ¢ ocean areas, inland sheries or
particular marine species. Such regulatory frameworks are implemented by the corresponding
regional sheries management organizations.?

Certain regional bodies have begun advancing guiding instruments of particular interest to
small-scale sheries. Examples include the Latin American and Caribbean Parliament Model
Law on Small-Scale Fisheries (PML-SSF),% the Paci ¢ Community Strategy New Song (PCSNS)
(Paci ¢ community, 2015), and the Southeast Asian Fisheries Development Centre Council
Recommendations for the Regional Approaches for Securing SSF (SEAFDEC-RASSF) (Seafdec,
2017). Although these instruments are non-legally binding, they are relevant in setting minimum
international and regional standards, and provide essential guidance that will help states to
develop, adapt or enhance their laws and policies in order to strengthen their small-scale sheries
sectors.

There are human rights systems located within intergovernmental arrangements in Europe,
the Americas and Africa with instruments that re ect and adapt international human rights
instruments to regional speci cities; these systems also establish monitoring bodies. The human
rights instruments are as follows: the European Convention for the Protection of Human Rights
and Fundamental Freedoms;?* the American Convention on Human Rights,? which is monitored
by the Inter-American Commission on Human Rights and the Inter-American Court on Human
Rights; and the African Charter on Human and People s Rights,?® which is supervised by the African
Commission on Human and People s Rights and the African Court on Human and People s Rights.
The regional systems feature other instruments that provide for particular categories of rights and
the rights of speci c groups of people (and may also establish monitoring bodies). The instruments
and monitoring mechanisms of the regional human rights systems apply to and can be used to
the bene t of small-scale shers, shworkers and communities like those of the UN human rights
system (FAO, 2017a).

2 For instance, the International Convention for the Conservation of Atlantic Tunas (Rio de Janeiro, 14 May 1966, entered into force on 21 March 1969).
3 Latin American and Caribbean Parliament Model of Law on Small-Scale Fisheries (Panamé City, June 2017).

4 Adopted on 4/11/1950 and entered into force on 3/09/1953, supervised by the European Court of Human Rights.

5 Adopted on 2/11/1969 and entered into force on 18/07/1978.

5 Adopted on 28/06/1981 and entered into force on 21/10/1986.
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3. National framework for
small-scale sheries

While the rights, duties and commitments in the international and regional instruments identi ed in
the preceding chapter are important in the preparation of national small-scale sheries legislation,
legislating is the prerogative of states. Each state has its own history, geography, politics, traditions,
legislation, institutions, resources and capacities, all of which will affect its strategies for and the design
of its national laws in terms of their form and content. New laws, if they are to be developed, should take
into account these factors in order to ensure that they re ect national interests, priorities, aspirations
and circumstances, while at the same time complying with the state s obligations under international law.

3.1 Policies and priorities

National policies and priorities have an important bearing on the national framework for the
governanceof sheriesingeneral.Policiesand prioritiesarein uenced,amongothers, byinternational
and regional commitments of the state, interests of communities, and political considerations. Where
there is a lacuna or omission in national policy, the drafting of legislation can be an arduous process.
With clear and holistic policy guidance, the task of preparing legislation is less onerous as the policy
will provide the basis or drafting instructions for what should be re ected in legislation.

3.2 Legal system and legislative practice

The type of small-scale sheries legislation that will be developed in a particular state depends in
the rstinstance on the national legal system, i.e. the constitution (for the countries that have one)
and the full set of legal instruments, as well as the ways in which these laws are interpreted and
enforced. It should be ascertained whether the country has a civil law or a common law tradition.

Notwithstanding the kind of formal legal system in place, the role of law in society can vary from
one state to another. In some states, legislation seems generally effective and signi cant in the
regulation of activities. In others, legislation may have less impact with respect to the establishment
of rights and obligations or regulation of activities. The signi cance placed upon legislation by
society generally re ects the overall perception of laws and government authority in the state, but
may also be attributed to other reasons such as lack of awareness, confusion about applicable laws,
mistrust of public authorities or resistance from stakeholders against applicable laws (due to their
perceived inadequacy). While there are no panaceas for this, inclusive and participatory legislative
processes can help improve awareness and acceptance of legislation and increase its chances of
being implemented and enforced.

In many states, statutory law exists in parallel with customary law,? the latter consisting of the written
and unwritten rules which have been developed from the customs and traditions of communities.
In some states, the status of customary law in relation to national statutory law is ambiguous; in
others, customary law is codi ed or otherwise explicitly recognized by national legislation. National
legislation may give legal recognition to customary practices and customary

2" To be distinguished from customary international law.
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institutions, including the decisions of traditional authorities.?® Also, national legislation may safeguard
or protect the rights of persons within the community as well as customary institutions. The status and
the relationship of customary law and statutory law should be ascertained. In addition, customary law,
practices or institutions, if considered relevant in the country concerned, should be taken into account
in the development of small-scale sheries legislation and sheries legislation in general.

Customary law or customary rights are particularly important in the context of small-scale

sheries, and of local and indigenous tenure systems. The degree of legal recognition of rights
based on customary systems varies depending on the jurisdiction, however the SSF Guidelines
(in paragraph 5.4) call for states to recognize, respect and protect all forms of tenure rights taking
into account, where appropriate, customary right to aquatic resources and land and small-scale

shing areas enjoyed by shing communities . States should take appropriate measures to identify,
record and respect legitimate tenure right holders and their rights. Local norms and practices, as
well as customary or otherwise preferential access to shery resources and land by small-scale

shing communities including indigenous peoples and ethnic minorities, should be recognized,
respected and protected in ways that are consistent with international human rights law . As such,
when implementing the SSF Guidelines at the national level, it is necessary to ensure that national law
recognizes, respects and protects legitimate customary rights. For instance, a state should consider
the shing activities that customarily transcend established geographical boundaries the conditions
upon which such activities are undertaken, their nature, the extent and the areas in which they apply.
States shall regulate such activities through international cooperation, i.e. bilateral, multilateral or
regional agreements, mandates of regional organizations or arrangements, etc. In the creation of such
agreements, states must consider and incorporate small-scale sheries principles into the agreement,
and the small-scale sheries law should re ect or refer to the relevant provisions.

3.3 Assessing existing legal and institutional frameworks

Prior to developing new small-scale sheries legislation, it will be essential to identify, analyse and
assess the existing institutional and legal framework for sheries, in order to determine how to
best align national laws with the SSF Guidelines and ensure harmonization with the national legal
framework.

Compared to large-scale sheries, the institutional and legal framework for small-scale sheries is
more diverse and layered with a myriad of interests from communities and institutions. Small-scale
sheries are evolving and dynamic in nature, and require interdisciplinary approaches to better
integrate and understand the social, economic, cultural and political aspects in which they operate
(FAO, 2005). Given such complexities, it is particularly important that caution is exercised, particularly
where the rights and interests of small-scale shersand shworkers are at risk of being affected.

An assessment of the institutional and legal framework, with due account of the provisions of the
SSF Guidelines, helps to determine the range of reforms that will be necessary, and ought to specify
the parameters within which any new legislation will function.?

2 See for example: Decreto No. 106-2015 - Ley General de Pesca y Acuicultura (Honduras), Arts. 19 & 29 (recognition of traditional customary
systems) (available at http:/extwprlegsl.fao.org/docs/pdf/hon170043.pdf).

2 As stated in the Introduction, this Legislative Guide focuses mainly on Chapter 5 of the SSF Guidelines, illustrating how the recommendations
herein are currently covered in conventional sheries-related legislations of various jurisdictions, and providing advice on how to better
align legislation with the SSF Guidelines.
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The assessment of the existing framework should start with the constitution, if any, as it serves as
the supreme law of the land and de nes how the legislative, executive and judicial functions and
responsibilities are assigned within the state; moreover, it should guarantee all human rights including
civil and political rights. The constitution may allocate speci c powers to national authorities (or federal
authorities, in a federal system), state or provincial governments, and local or municipal authorities.
Understanding the competencies of these authorities could contribute, for instance, to establishing
or improving interactions between governmental institutions and small-scale sheries communities,
thereby contributing to the development of rules, policies and governance that are more sensitive to
the context of small-scale sheries.

When reviewing the constitution, it is important to bear in mind the extent of protection provided to
certain groups such as indigenous peoples and other minority groups and, where applicable, the legal
tests that must be met. For example, in Canada, a constitutional Rightto Fish has been recognized for
certain groups of indigenous peoples, while other groups are offered preferential access rights but not
constitutionally protected rights.*°

Gender considerations should also be taken into account when reviewing existing legislation. An
assessment of the existence and adequacy of provisions that take into account gender-speci ¢
considerations, such as gender equality, equity and impartiality of women and men in terms of rights,
bene ts, obligations and opportunities, should be carried out. Likewise, the existence of provisions
and mechanisms that allow for active participation and consultation of women, as well as the extent
of protection for and empowerment of women in current legislation, should be evaluated. If there
are discriminatory constitutional provisions or laws, these must be scrutinized to eliminate gender
inequalities. Gender mainstreaming (Box 1) as a process for the continuous evaluation of national
legislation, policies and programmes regarding the lives of small-scale shers and their communities,
must be incorporated and conducted (FAO, 2017b).

Box 1. Gender mainstreaming

Gender mainstreaming is the process of assessing the implications for women and men
of any planned action, including legislation. Gender mainstreaming is a strategy for
making women s and men s concerns and experiences an integral dimension of the design,
implementation, monitoring and evaluation of policies and programmers in all political,
economic and societal spheres, so that women and men bene t equally and inequality is
not perpetuated. The ultimate goal is to achieve gender equality and equity.

Source: FAQ. 2017. Towards gender-equitable small-scale fisheries governance and development. Rome
(also available at http:/www.fao.org/3/a-i7419e.pdf).

Following the review of the constitution and the international and regional context, an assessment
of existing national legislation should be conducted, as such legislation may affect the design of any
new sheries law. The assessment will allow states to identify the strengths, weaknesses, gaps and
challenges in existing legal frameworks.

30 A number of local, national and regional terms are used to describe indigenous peoples in Canada including First Nations, aboriginals and
natives.
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As stated in the introduction, FAO has developed an SSF Diagnostic Tool, which supports the identi-

cation of national policy and legal frameworks relevant to small-scale sheries and gives guidance
on how to conduct a preliminary assessment of the extent of integration of the SSF Guidelines in a
country s sheries policy and legal instruments. The tool facilitates reviewing the status of a coun-
try s policy and legislation in this light and will hence help provide an essential baseline for applying
the recommendations provided in this Legislative Guide.

The SSF Diagnostic tool contains three annexes designed for practical use. The rst is a table tem-
plate for identifying the status of national legislation with respect to adherence to the international
legal instruments relevant for small-scale sheries, which are mentioned in the SSF Guidelines. The
second is a table template for assessing the coherence of and cross-references in national sheries
policy with other issues® or other national requirements relevant to small-scale sheries and re-
ferred to in the SSF Guidelines. The third annex is a checklist for assessing the implementation of the
SSF Guidelines in selected national sheries policy and legal instruments.

FAO has developed other guides, reports and tools that although not speci cally related to the
SSF Guidelines, constitute materials that could be useful when conducting the assessment of exist-
ing national legal frameworks. Speci cally, these are the Legal Assessment Tool for gender-equitable
land tenure, which analyses national legal frameworks across 30 legal indicators to provide prompt,
targeted and effective policy advice to states;*? the Responsible Governance of Tenure and the Law

(FAO, 2016b) guide for lawyers and other service providers, which discusses legal assessments in the
context of legislating, providing guidance on how to use the law to promote responsible governance of
tenure of land, sheries and forests; and the Analytical assessment report on the implementation of
the voluntary guidelines on responsible governance of tenure and on sustainable small-scale sheries
and aquaculture legislation in Sierra Leone (FAO, 2015b) (detailed in Box 2).

Box 2. Legal assessment of sheries legislation in Sierra Leone against
the SSF Guidelines and the VGGT

In 2014 and 2015, FAO and the Government of Sierra Leone undertook a comprehensive
legal and policy assessment of laws related to tenure of land, sheries and forests against
the VGGT and SSF Guidelines. For sheries and aquaculture, a national legal consultant
scrutinized the available laws, policies and draft instruments for consistency with 50
indicators prepared on the basis of the two instruments, in collaboration with the Ministry
of Fisheries and various stakeholders, including representatives of small-scale shers. The
resulting report was discussed in a public meeting and nalized in collaboration with the
government. It included recommendations for strengthening provisions on small-scale
sheries in the country s draft Fisheries bill.

Source: FAO. 2015. Implementation of the Voluntary Guidelines on Responsible Governance of Tenure and
on Sustainable Small-Scale Fisheries in the Fisheries and Aquaculture Legislation in Sierra Leone: An ana-
Iytical assessment report. Rome (also available at http:/www.fao.org/3/i5194e/I5194E.pdf).

8t That is, on human rights, indigenous peoples, economic development, energy, education, health, rural development, environmental
protection, food security and nutrition, labour and employment, trade, disaster risk management (DRM), climate change adaptation (CCA)
and gender equity and equality.

%2 For more information on the LAT, see http:/www.fao.org/gender-landrights-database/legislation-assessment-tool/en/.
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Furthermore, an assessment framework focused on the SSF Guidelines is in the process of being devel-
oped by USAID. This assessment tool builds on work already carried out by USAID (See Box 3) and is
intended to become a tool for states for conducting policy and legal reviews against the SSF Guidelines.

Box 3. SSF Guidelines assessment framework USAID

USAID has developed an SSF Guidelines assessment tool, the SSF assessment framework
(see https:/www.land-links.org/tool-resource/taking-stock-of-the-voluntary-guidelines-
on-securing-sustainable-small-scale-fisheries-development-and-testing-of-a-country-
level-assessment-tool) to support a participatory country-level assessment of the status
of implementation of the Guidelines, including in legislation.

In the SSF assessment framework, the 90 provisions of the SSF Guidelines have been
reviewed and re-structured into an action-oriented good practice statement format
that can be used for assessment. The aim is to make states aware of strengths and gaps
in national and local legal frameworks and policies supporting sustainable small-scale

sheries, therefore informing developing legislation or legislative reforms, programming
and project design.

The assessment process consists of a combination of desk reviews, expert consultations
and workshops, and is intended to: a) raise awareness of the SSF Guidelines among
development partners; b) enable an assessment of the status of implementation of the
SSF Guidelines at a country level; and c) indent gaps and opportunities for investment for
development programs and partners working across a diversity of sectors .

The SSFassessment framework has been tested in two countries: Indonesia and Philippines.

Source: Courtney, C.A., Pomeroy, R. & Brooks, S.H. 2019. Taking stock of the status of implementation
of the Voluntary Guidelines for Securing Sustainable Small-Scale Fisheries: a country-level assessment
framework. Marine Policy, 100 (February): 361 370 (also available at (https:/reader.elsevier.com/reader/
sd/pii/S0308597X18302240?token=350AF81F8032663F8F52E4CE6C73CO59ECA94FC777A4CA3EBFB-
CB23E4D04D8DF711A77EBD85C286C2B25111B66A65182).

Additionally, the Environmental Law Institute, an independent research centre dedicated to
strengthening environmental rule of law and sustainable natural resources management, is currently
developing speci c legal guidance and drafting documents that will assist lawmakers in adapting
speci c provisions of the SSF Guidelines to their national legal frameworks.

17






4. Approaches, structure and main
components of small-scale sheries legislation

4.1 Deciding on a legislative approach

An important question that should be addressed is whether the new law on small-scale sheries
should be: i) part of a consolidated law on sheries through the inclusion of small-scale sheries
provisionsingeneral sherieslaw; ii) aseparate piece of legislation altogether through the enactment
of a speci ¢ small-scale sheries law; or iii) the object of promulgation of regulations on small-scale
sheries under existing legislation. It must be noted that whatever option is used, care must be
taken to ensure harmony between the new small-scale sheries law and the general sheries law.

De ning a strategy or an approach for legislating for small-scale sheries should be the rst step.
This can include amendments to other sectoral laws (e.g. social security, labour, environmental) so
that the interests and needs of small-scale sheries are addressed and international human rights
laws are respected. The international legal framework detailed in Chapter 2 of this Legislative Guide
gives a broad outline of the voluntary and binding instruments that should be taken into account in
the legislating process.

411 Consolidation of small-scale fisheries in primary fisheries legislation

One strategy isto develop and enact overarching primary sheries legislation with a major component
devoted to small-scale sheries. This is referred to as the consolidation approach. A major bene t
to this approach is that the primary law will contain the fundamental provisions applicable to all

sheries sectors and activities. Speci c provisions for small-scale sheries would ensure adequate
protection of the sector and should be in alignment with the range of issues that the SSF Guidelines
highlight. It will be easier to consult one piece of primary legislation instead of comparing various
primary laws or different pieces of legislation on different sheries sectors and activities where
these exist. With the consolidated approach, speci ¢ provisions relating to small-scale sheries
may be elaborated upon in secondary laws. A possible disadvantage is the risk of overemphasizing
speci c sectors, such as commercial industrial sheries, rather than small-scale sheries.

41.2 Separate small-scale fisheries legislation

Alternatively, the state may enact speci ¢ and separate legislation on small-scale sheries. With
attention focused on the small-scale sheries sector, this will therefore make it possible to elaborate
on speci c principles for decision-making for the sector, and safeguard unique rights and interests
of stakeholders.

When preparing new legislation, states should consider how the new or modi ed legislation relates
to other relevant national laws as well as the states international obligations. Notwithstanding
the emphasis and scrutiny, there will be signi cant overlap with components of broader sheries
legislation and other legislation. For instance, it is possible that the same persons who are authorized
to undertake monitoring, control and surveillance (MCS) and enforcement responsibilities in broader
sheries legislation will be responsible for the same functions in small-scale sheries legislation.
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To address this particular circumstance, general overarching primary sheries legislation may
provide for the fundamental provisions applicable to all sheries sectors, including but not limited to
institutional arrangements, MCS and enforcement provisions. Then a separate small-scale sheries
legislation could cover speci ¢ principles for decision-making, and management arrangements for
the sector.

Itis important to note that when preparing separate small-scale sheries legislation, an experienced
drafterthatiswell versed in sheries matters is absolutely necessary. In addition, the draft should be
written in clear and accessible language that is understandable by all stakeholders; if the legislation is
overly technical or legalistic, stakeholders will not be able to comment or implement it appropriately.

The review of legislation in many jurisdictions undertaken in the preparation of this Legislative Guide
found that the consolidation approach is the most common, although it should be noted that in
recent years, many states have enacted separate primary legislation for the small-scale sheries
sector.

4.2 Public participation in the legislative process

When considering the legislative process in relation to small-scale sheries, it is important to
promote public participation.

Participation is one of the main components of the HRBA along with accountability, non-
discrimination, transparency, human dignity, empowerment and the rule of law (PANTHER),
among others. The HRBA seeks to address critical governance issues by ensuring the inclusion
and participation (including freedom of expression) of small-scale shing communities in decisions
that affect their rights and livelihoods. The principle of meaningful and effective consultation and
participation in the legislative process requires that small-scale sheries communities participate
from the beginning of the legislative process; that their representation follows basic principles of
equality in terms of gender and other social factors; that communities or their representatives are
empowered or supported in terms of negotiation skills; and that their opinions are duly considered
and/or taken into account (FAO, 2017a).

Ensuring public participation in the legislative process will serve to achieve the objectives of the
HRBA by addressing asymmetries of power through inclusion and non-discrimination that empower
right holders and build the capacity of duty bearers.

The principle of public participation is based on the belief that those who might be affected by a
decision have a right to be involved in the decision-making process. In this regard, it is essential
that legislators and/or the leading agency (i.e. the sheries department) as duty bearers ensure
that the voices of different stakeholders, including small-scale shers, CSOs and small-scale shers
organizations (right holders), are heard throughout the legislative process. There are also power
imbalances based on gender, income level, provenance and socio-economic interests that will
need to be considered to ensure fair participation. This participation will increase the quality and
legitimacy of the new law, creating a sense of ownership and promoting the acceptance of the new
law by all stakeholders, thus leading to better implementation through awareness and acceptance.

The consultative process with national stakeholders and various citizens groups should take place at
the beginning of the legislative process and continue until the legislation is enacted by parliament.
Early consultations can help to gather data about what types of reforms are necessary and allow for
proactive contributions that can help strengthen the resulting legislation.
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It is important for those conducting consultations to include certain key elements to ensure
effective, meaningful and equal participation of men and women in the context of small-scale

sheries communities. For example, the consultations should take place in the local language, and
the scheduling should take into account market days, weekends, and those days when women have
free time away from their daily obligations, depending on the speci c context. The consultations
should be heldinlocations that are accessible to communities, or within the communities themselves;
the consultation process should be shared through various means such as local newspapers, radio,
internet, television and brochures; and the consultations should be convened by entities trusted by
the communities. According to each context, target initiatives must also be introduced to ensure
the participation of women and minority groups. Efforts should be made to develop local capacities
to ensure that citizens are equipped to understand the proposed legislation such as the potential
positive and negative rami cations of each section or article and to comment accordingly. If
only local and regional leaders of various stakeholder groups are included, mechanisms should be
established to ensure that these leaders represent the interests of their stakeholder group, that
women s interests are duly represented (through women associations), and that the leaders are
accountable to their constituents.

Once the consultations have taken place, a report should be provided to the legislators and made
available to the public. The report should record the consultation outcomes and how they have
affected the draft law.

4.3 Structure and content of small-scale fisheries legislation

The following structure outlines and summarizes different parts of a legal framework for
small-scale fisheries.

Part I: Preliminary

Typically, this part contains the following elements:

(i) short title (i.e. what the legislation can conveniently be called);
(ii) objectives;

(iii) interpretation and de nitions;

(iv) scope or application.

This part sets out the overarching objectives of the legislation, which should take into consideration
the objectives and guiding principles of the SSF Guidelines and adapt them accordingly. The objectives
should also re ect human rights goals such as the realization of the right to adequate food, and to
an adequate standard of living for shers and sheries actors; decent work conditions; protected
tenure rights; indigenous peoples rights; rights related to participation and non-discrimination; the
right to effective remedy and due process; and increased availability of nutritious food for markets,
while safeguarding the resources for future generations. Further details are provided in Chapter 5.1.

Part | should also have an extensive provision de ning the terms used in the legislation; this is key
to successful implementation. A de nition should also be included of small-scale sheries, and if
applicable small-scale shingvessel, small-scale sher and small-scale shworker . Chapter 5.3
explains the importance of de ning small-scale sheries in national legislation and introduces a
matrix to assist states in assessing the scale of their sheries.

This part should include provisions on the jurisdictional scope or extent of application of the
legislation. These should state the geographical application of the legislation which may include
all relevant aquatic areas, including internal waters where inland sheries occur, and persons or
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environmental aspects of small-scale sheries are accommodated. Such bodies and committees
are designed to provide policy advice and recommendations to the statutory authority or ministry.
Details of the composition and functions of these advisory bodies are given in Chapter 6.2.

Part Ill: Small-scale fisheries management, conservation and development

This part provides for the objectives and principles upon which all management, conservation
and development decisions relating to small-scale fisheries are based, as stated in the CCRF, the
SSF Guidelines, and other relevant international instruments. In essence, the two overarching
small-scale fisheries management objectives are:

(i) long-term (social, economic and environmental) sustainability, and
(ii) responsible operations.

In order to achieve sustainable resource management, states are encouraged to promote management
systems that are participatory. More speci cally, the SSF Guidelines (in paragraph 5.15) recommend
that states involve small-scale shing communities  with special attention to equitable
participation of women, vulnerable and marginalized groups in the design, planning and as
appropriate, implementation of management measures, including protected areas affecting
their livelihood options. Participatory management systems, such as co-management, should be
promoted in accordance with national law .

Procedures for developing management and conservation measures and plans should be provided
for by a transparent, inclusive and accessible process enabling fair and constructive outcomes
for small-scale sheries communities. The small-scale sheries legislation should set out the
procedures for the development and nalization of plans, including consultations with all relevant
stakeholders at all levels as detailed in the SSF Guidelines. In some jurisdictions, aquatic areas
for the sole (or preferential) use of small-scale shers are clearly identi ed (further information
on preferential access rights is given in Chapter 7.2). The rights and responsibilities of small-scale

shers and shworkers should also be delineated. Management plans for small-scale sheries
should take into account biological, social, economic and environmental factors. These plans
may focus on speci ¢ sheries and commodities or be broad in scope. The small-scale sheries
legislation should set out the procedures for the development and nalization of plans, including
consultations with all relevant stakeholders at all levels.

Provisions for the development of small-scale sheries should be included in both sheries
and related legislation, to ensure among other things the development of the sector, as well as
the social and economic development of shers and shworkers (further information on social
development of shersand shworkersis givenin Chapter 10). These will be in uenced by national
policy interests and priorities. For example, there may be subsidies available to eligible small-scale

shers for the purchase of small shing vessels, gear or bait, or incentives for the establishment
and operation of sheries cooperatives.

Small-scale sheries management and development components should include the following
aspects:

(i) the objectives and administration of small-scale sheries conservation, management
and development;

(ii) the designation of small-scale sheries of national signi cance;

(iii) small-scale sheries management and development plans;

(iv) prohibitions or restrictions relating to shing gear, shing methods, and the use of
explosives, chemicals, poisons or other toxic substances;
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In addition, Part V should describe the licensing of small-scale fishing and related activities
such as processing and trade. Noting the national context, small-scale fishing will relate to
fisheries that are considered small-scale fisheries including but not limited to subsistence
fisheries, artisanal fisheries, customary or indigenous fisheries, and commercial fisheries of a
small-scale nature. The process for submitting applications, as well as the criteria for approving
them, should be laid out giving due account to non-discriminatory, substantive, participatory,
consultative, multilevel and objective-oriented processes as set out in the SSF Guidelines.®*
Terms and conditions (whether general or specific) applicable to each category of small-scale
fisheries should also be included. Further, the transferability of a licence or right needs to be
addressed with careful consideration, and clear rules should be set (more detail and legislative
examples are provided in Chapter 7.4).

Fishing vessels engaged in small-scale fishing and fishing without a vessel will need to be
licensed accordingly. The institution or agency responsible for licensing will need to ensure that
specific requirements are met, such as the marking and identification requirements, and the
presence of the necessary safety equipment on board. There would need to be a continuous
national record or register of all licensed small-scale fishing vessels that may also indicate levels
of compliance and periodical renewals of licensing pursuant to satisfactory performance in
meeting the licensing conditions.

Aside from small-scale fishing, the licensing of related activities (i.e. any activities in support
of small-scale fishing) should be provided for, including but not limited to the basic obligation
for the completion and submission of logbooks on a regular basis, and compliance with catch
documentation requirements. Examples of related activities include landing, transshipment,
processing and trade. Hitherto, such activities may not have been the subject of adequate
regulation; but it is important to ensure that those activities that are prevalent are regulated,
and that a continuous national record or register of persons engaged in small-scale fisheries-
related activities is maintained. Further, there may be need for the licensing of the processing
and trade of commercially lucrative products such as fish maw (swim bladders), beche-de-mer
and abalone. Such licensing should be distinct from the requirements for the export of such
products.

Normally, the provisions contained in this part should include:

(i) requirements for a licence to undertake small-scale fishing within specified areas;
(i) requirements for the licensing of fishing vessels and fishing gear engaged in small-
scale fishing;

(iii) requirements for the licensing of small-scale fishing-related activities;

(iv) terms and conditions for each licence;

(v) procedures for licence application;

(vi) criteria and procedures for the grant, refusal or renewal of a licence;

(vii) procedures and criteria for suspension or cancellation of a licence;

(viii) appeals;

(ix) recording or registering fishing vessels licensed to engage in small-scale fisheries;
(x) recording or registering persons licensed to engage in small-scale fishing-related
activities; and

(xi) relevant offences or violations and commensurate penalties.

34 See SSF Guidelines, para. 2.4.
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Part VII: Monitoring, control and surveillance

The purpose of amonitoring, control and surveillance (MCS) system is to ensure that fisheries law
and policy in general and the conservation and management arrangements for specific fisheries
are implemented fully and effectively. States should ensure that any MCS system is suitable to
small-scale fisheries but also that small-scale fishers participate in such arrangements as co-
managers. (Further details on the importance and elements for successful MCS implementation
along with legislative examples are provided in Chapter 9.).

The elements of MCS have been commonly defined as seen in Box 4.

Box 4. Monitoring, control and surveillance

Monitoring: includes the collection, measurement and analysis of information on
shing activities, including but not limited to catches, species composition, shing
effort, discards and area of operations. This information is the primary data that
sheries managers use to arrive at management decisions. If this information
is unavailable, inaccurate or incomplete, managers will be handicapped when
developing and implementing management measures.

Control: involves the speci cation of the terms and conditions under which resources
can be harvested. These speci cations are normally found in national sheries
legislation and other arrangements that might be agreed to nationally, subregionally
or regionally. The legislation provides the basis for which sheries management
arrangements, via MCS, are implemented. For maximum effect, legislation should
be exible (to cater to different and changing circumstances) and easily enforceable.

Surveillance: involves checkingand supervising shingactivitiestoensure compliance
with national legislation and terms, conditions of access, and management measures.
This activity is crucial for ensuring that resources are not overexploited, poaching is
minimized and management arrangements are implemented.

Small-scale sheries legislation must contain effective MCS provisions as well as the necessary
institutions and mechanisms for implementation. The appointment procedures and powers of of cers
with MCS responsibilities under the legislation must be clear and transparent, allowing for the adequate
participation of small-scale shers in each of the MCS components. The appointment, functions and
powers of authorized of cers are further explained in Chapter 10.2.

In addition, the law should provide the legal basis for the powers and protection of MCS of cers;
the establishment and functions of observer programmes and port or landing site catch monitoring
programmes; the use of electronic monitoring devices; and catch reporting.

To implement provisions under Part VI, legislation may include the following:

(i) mandatory participation of small-scale sheries representatives, including women, in the
design of MCS frameworks;

(i) participation of recognized small-scale sheries bodies and entities in MCS system
implementation;

(iii) appointment of authorized MCS of cers;

(iv) duties owed to authorized MCS of cers;

(v) powers of authorized MCS of cers;
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5. Small-scale sheries legislative practice:
elements of the preliminary section

The present chapter complements Part | of Chapter 4.3 of this Legislative Guide, detailing some
of the elements that the preliminary section of the legislation should contain, namely: objectives;
principles; de nitions; and scope and application. In some jurisdictions, the contents of this chapter
are located at the end of the legislation.

5.1 Objectives

When the objectives of the legislation are to be set out, the following objectives from paragraph 1.1 of
the SSF Guidelines should be considered and adapted accordingly:

(i) enhance the contribution of small-scale sheries to global food security and nutrition and
support the progressive realization of the right to adequate food;

(i) contribute to the equitable development of small-scale shing communities and poverty
eradication and to improve the socio-economic situation of shers and shworkers within
the context of sustainable sheries management;

(iiif) achieve sustainable utilization, prudent and responsible management and conservation
of sheries resources;

(iv) promote the contribution of small-scale sheries to an economically, socially and
environmentally sustainable future.

These objectives are to be achieved through the promotion of a HRBA (as recommended in
paragraph 1.2 of the Guidelines). To achieve the objectives of the SSF Guidelines, the process and
procedures established in legislation must be aligned with a HRBA to secure participation, non-
discrimination and accountability for small-scale shers. Similarly, good development practices
such as participation, gender equality and empowerment must be integrated into legislation. The
outcome document of the FAO workshop in 2016, Exploring the human rights-based approach
in the context of the implementation and monitoring of the SSF Guidelines, provides additional
guidance for states on pursuing the HRBA in developing new legislation (FAO, 2017a).

According to the HRBA, small-scale shers and small-scale shing communities should be
empowered to participate in decision-making processes and assume responsibility for sustainable
use of shery resources. Indeed, as the CCRF states: the rightto sh carries with it the obligation
to do so in a responsible manner so as to ensure effective conservation and management of the
living aquatic resources. %

In sheries legislation globally, states have incorporated the concepts of environmental, social and
economic sustainability, the rational use of resources, and long-term conservation. For example,
in Argentina, the state promotes marine shing in pursuit of maximum development compatible
with the rational use of marine living resources, the effective protection of national interests
related to shing, and sustainability to ensure the long-term conservation of resources.*®

38 CCREF, para. 6.1.
39 Law No. 24.922 (Argentina), Art. 1.

3



Functions of the country s Federal Fisheries Council include ensuring that excess exploitation is
avoided, harmful effects on the environment prevented, and the unity of the ecological system
maintained.® Speci ¢ objectives may also be contained in policy. For instance, the objective of the
policy for the small-scale sheries sector in South Africa includes adopting a developmental approach
and an integrated and rights-based allocation system which recognizes the need to ensure the
ecological sustainability of the resource; identi es small-scale sheries as a category of shers for the
purposes of the Marine Living Resources Act in law; and provides for community orientation in the
management of the marine living resources harvested by these shers. %

5.2 Principles

In typical sheries legislation, the overall objectives of the law can be distinguished from principles
that apply in the management of sheries, including the principles that relate to enabling broader
participation of stakeholders in decision-making, allocation or granting of access or user rights,
licensing, MCS, and enforcement. Such principles may be found together with the overall objectives of
the law in the introductory or preliminary section of the legislation (as in the case of South Africa and
Solomon Islands) or in the legislative provisions that are speci ¢ to the management of sheries (as
in the case of Papua New Guinea). It is open to states to incorporate principles together with or after
the provisions on objectives in the preliminary section of the law in accordance with their legislative
practice. For the purposes of this Legislative Guide, the nature of the provisions relating to principles
are discussed generally in this section, while speci c principles for sheries management in the context
of small-scale sheries, such as the ecosystem approach to sheries, are discussed in Chapter 8.

The countries that set out the overall objectives and principles in the same part of the sheries
legislation list an array of principles that cover many aspects of sustainable development. These include
consideration of the natural resources of the country as an asset and natural heritage to be developed
forthe bene tofthe people; achieving socio-economic bene tswhile applying the ecosystem approach
to sheries; and minimizing waste and pollution and ensuring broad and accountable participation of
stakeholders in sheries.

In addition to the legislative practice in sheries legislation, incorporating the key principles that should
guide the interpretation and implementation of the legislation is also an emergent practice in other
elds of national law, for instance framework laws on food security and nutrition (FAO, 2009a).

The SSF Guidelines contain a number of principles on human rights, responsible sheries and
sustainable development that should guide the implementation of laws and policies related to
small-scale sheries:

1) Human rights and dignity;

2) Respect of cultures;

3) non-discriminaton

4) Gender equality and equity;

5) Equity and equality;

6) Consultation and participation;

7) Rule of law;

8) Transparency;

9) Accountability;

10) Economic, social and environmental sustainability;
11) Holistic and integrated approaches;

—_— =

40 |dem, Art.17
4 Policy for the Small-Scale Fisheries Sector in South Africa, Government Notice No. 474 (20 June 2012), pp. 15 16.
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12) Social responsibility; and
13) Feasibility and social and economic viability.

These principles could be the starting point for deciding those guiding implementation of small-scale

sheries legislation at the national level. Many of the principles of current national laws are generally
aligned with the 13 guiding principles of the SSF Guidelines, but could be enriched by re ecting each
principle more speci cally.

At the regional level, the Latin American and Caribbean Parliament Model Law on Small-Scale Fisheries
(Parlatino, 2017) contains the following guiding principles: Consultation and participation; Human
rights and dignity; Fishery land-use planning approach; Holistic and integrated approaches; Equity
and equality; Gender equality and equity; Feasibility and social and economic viability; Rule of law;
Non-discrimination; Accountability; Respect of cultures; Social responsibility and co-management;
Economic, social, and environmental sustainability; Transparency.

It is important to not only incorporate principles that should guide implementation; it is equally
important to have substantive provisions on how these principles should be pursued. For instance, the
principle of transparency should be implemented by ensuring that decisions on sheries management
are published and widely advertised in ways that are accessible to those who should follow them,
such as members of local communities. The principle of participation should be implemented by
institutionalizing consultative processes and forums where representatives of shers and shing
communities (both men and women) are consulted on a regular basis.

5.3 Definitions
5.3.1 Towards a global characterization of small-scale fisheries

De ning small-scale sheries in domestic legislation is an important undertaking that requires
extensive consultation. The de nitions available are speci ¢ to each countrys context and not
interchangeable with other countries or regions. In addition, within a jurisdiction there are likely
to be various categories of shing that may qualify as small-scale. The varied terminology for the
small-scale sector (small-scale, artisanal, subsistence, aboriginal, coastal, nearshore, municipal,
customary) further complicates efforts to establish a de nition. In some countries, shing units may
fall into more than two categories, with the inclusion of one or more intermediate categories. This
also means that in de ning small-scale sheries, one or more subcategories may be identi ed, i.e.
a country may have small-scale sheries but under this larger category (or as a separate category)
also specify, for example, subsistence sheries.

There are also dif culties when countries base their de nitions on a limited set of quantitative metrics
(such as vessel size and power, gear type, or area of operation). Narrow characterizations tend to
exclude shers that should rightfully be considered small-scale, or allow large-scale vessels to be
included in the small-scale eet. This leads to disputes, con icts, and dissatisfaction with sheries
regulations. It may also have serious economic consequences or unwanted impacts on resources.

At the global level, there are currently only soft de nitions of small-scale sheries that provide general
characteristics, rather than quantitative metrics. The most comprehensive de nition was provided by
the FAO Advisory Committee for Fisheries Research:

Small-scale sheries can be broadly characterized as a dynamic and evolving subsector of sheries
employing labour-intensive harvesting, processing and distribution technologies to exploit marine and
inland water shery resources. The activities of this subsector, conducted full-time or part-time, or just
seasonally, are often targeted on supplying shand shery products to local and domestic markets, and
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In theory, the matrix should highlight those sheries which may be on the edge of small-scale
and large-scale (i.e. a small vessel with a high-powered engine and large-scale level of shing effort),
assigning them their own category. Furthermore, by incorporating multiple dimensions, 