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INTRODUCTION

1. Initiatives for the improvement of
wildlife legislation and legal
empowerment of the poor

There is a wide variety of interests to be
balanced in wildlife management. These
interests range from the conservation of
biodiversity and specific endangered species
and their habitats, to valuable opportunities in
eco-tourism or hunting tourism, to the needs
and traditions of the local population relating to
hunting and collection of animals or their
products. In the case of rural communities in
some parts of the world, especially where
alternative sources of food and revenue are
scarce, the impact of inadequate wildlife
management which can result in decreased
availability of bushmeat or cash or in
exacerbated human-wildlife conflicts, may
endanger the survival of wild animal species.
However, this may be difficult to assess
precisely, as based on existing literature, the
actual degree of dependence of people on
wildlife resources varies greatly. In any case, it
is evident that the contribution of sustainable
wildlife management to the reduction of
poverty and food security, supported by
appropriate legal frameworks, is essential.
Nevertheless, enacting effective legal reforms
in the area of wildlife management is
challenging.

In 2007-2008, the Food and Agriculture
Organization of the United Nations (FAO) and
the International Council for Game and Wildlife
Conservation (CIC) reviewed legislation on
wildlife management in Western and Central
Asia. This review launched a regional dialogue
on international obligations and standards on
wildlife management, based on current
challenges at national and regional levels.
Through this regional initiative, a set of design
principles on how to develop effective national
legislation on sustainable wildlife management
was developed (www.fao.org/legal/prs-
ol/lpo75.pdf). These principles were developed
to provide tools for the analysis of the
comprehensiveness and effectiveness of
existing legal frameworks, as well as provide
guidance for amending or developing new
wildlife management legislation based on
existing international guidelines and best

practices. In addition, the principles were
devised to build the capacity of decision-
makers, legal drafters and resource managers
to understand wildlife legislation, engage in
participatory and inter-disciplinary legislative
drafting, and use legislation to support
sustainable wildlife management for the
empowerment of the poor and environmental
sustainability.

In 2009, FAO and CIC undertook to further
refine these principles, taking into account the
challenges faced and lessons learnt by wildlife
legislators in different regions of the world. To
this end, the present study examines the
legislation of a select group of Sub-Saharan
countries and provides an analysis of legal
provisions concerning wildlife tenure
(ownership and use rights, obligations and
relation to land and forest tenure), public
participation in wildlife decision-making and
planning, and community-based wildlife
management. The purpose is to identify legal
tools that allow all members of society, and
particularly disadvantaged people, to directly
benefit from wildlife management, thereby,
improving food security, alleviating poverty,
enhancing rural livelihoods, and ultimately
contributing to the process of "legal
empowerment of the poor". (This concept has
been developed by the Commission on Legal
Empowerment of the Poor, established under
the aegis of the United Nations between 2005
and 2008, and will be addressed in the context
of wildlife management and wildlife law at
section 3.1 of Part | of this paper). Both
strengths and weaknesses of current legal
frameworks may provide useful guidance to
legislators with the objective of effective
regulation of wildlife management to promote
environmental sustainability, socio-economic
development and the empowerment of the
poor.

2. The contents of this study

Part | of this study includes an overview of the
international legal instruments related to
wildlife management, their relevance to the
design of national legislation in furtherance of
effective wildlife conservation, and the tools to
promote sustainable use and participatory
approaches for the empowerment of the poor
and environmental sustainability (Part I,
chapter 1). The following chapter focuses on
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selected themes relevant to legal
empowerment of the poor in wildlife
management (mainly institutions and other
stakeholders, tenure arrangements,
management planning, conservation and
utilization), commenting on some of the legal
trends identified through country studies,
including good practices as well as gaps and
contradictions that have emerged (Part |,
chapter 2). The emerging trends are then
analyzed through the perspective of the
empowerment of the poor, resulting in
suggestions for the drafting of legal provisions
which may help all members of society to
benefit from wildlife management (Part I,
chapter 3).

The country-by-country analysis is presented

in Part Il and provides an overview of the legal
framework applicable to wild animals in each of
the twelve countries considered. The
presentation describes the relevant provisions
that are currently in place and whether they are
included in legal instruments exclusively
concerning wildlife or are in legislation
addressing related subjects, such as
environment, protected areas or forestry.

The description focuses on provisions which
are relevant to the identification of legal means
to promote the enjoyment of benefits derived
from sustainable wildlife management by
people, particularly those disadvantaged,
taking into account existing measures that are
likely to be successful in facilitating access to
benefits as well as measures which may
constitute a hindrance to this end. Therefore,
the contents of the legislation are not intended
to be described comprehensively. In some
cases, the presentation includes provisions
relating to natural resources other than wildlife
(such as forestry), where they set out

institutions or procedures that can be
considered as useful examples or may be
otherwise relevant to the discussion.

Some warnings must preliminarily be given
regarding the analysis that has been carried
out. Although efforts have been made to
ensure the completeness of the legal research,
some existing legal instruments may be
missing, whether they were not identified or not
accessible during the preparation of the study.
Another inherent limitation, in the case of desk
reviews of legislation, as this study is based, is
that critical information which can generally be
found beyond the legal texts may not be
available. An adequate evaluation of legal
frameworks should involve consideration of the
following factors: overall government
objectives and their degree of implementation
(e.g., decentralization), existing administrative
practices at various territorial levels and their
effectiveness, experience in the
implementation of existing legislation (e.g.,
provisions which have remained dead letter,
procedures which are bypassed in practice),
local customs, public perception of the role of
law and authority, economic and social needs,
and gender issues.

This type of evaluation would obviously be a
wider exercise, while the scope of this study is
limited to legal provisions. The legal materials
which are available are in any case numerous
and interesting, thus making the analysis
worthwhile. The legislation that has been
examined, which is listed at the end of the
study, is available on FAQO's legislative
database FAOLEX, open for consultation at
www.fao.org.
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PART | — INTERNATIONAL BACKGROUND AND EMERGING
TRENDS IN NATIONAL LEGISLATION

1. INTERNATIONAL LEGAL
INSTRUMENTS RELATED TO
SUSTAINABLE WILDLIFE
MANAGEMENT

Wildlife management has long been regulated
at the international level. Initially this was
implemented through a focus on the protection
of certain species or wildlife habitats. More
recently, the focus has shifted to more
comprehensive approaches, epitomised by the
innovative features of the Convention on
Biological Diversity. All these international
legally binding agreements are of key
importance for the review and drafting of
effective national legislation on sustainable
wildlife management, either because they pose
limits to the sovereignty of countries in
regulating wildlife use and protection, or
because they call for the operationalization of
specific principles, methods and processes for
the management, protection and use of
wildlife.*

Among the species-based conventions, the
Convention on International Trade in
Endangered Species of Wild Flora and
Fauna (CITES, Washington, 1973) protects
endangered species by restricting and
regulating their international trade through
export permit systems. For species threatened
with extinction which are or may be affected by
trade (listed in Appendix | to the Convention),
export permits may be granted only in
exceptional circumstances and subject to strict
requirements. The importation of these species
also requires a permit, while trade for primarily
commercial purposes is not allowed. For
species which may become endangered if their
trade is not subject to strict regulation (listed in
Appendix I1), export permits (including those
for commercial trade) may only be granted if
export is not detrimental to the survival of that

. For a more detailed discussion of the relevant
international legal framework, see Morgera, E. and
Wingard, J., Principles for developing sustainable wildlife
management laws, FAO Legal Paper Online #75; and
Birnie, P. and Boyle, A. 2002. International Law and the
Environment, Oxford University Press (hereinafter, Birnie
and Boyle).

species and if other requirements are met. A
third list concerns species subject to national
regulation and requiring international co-
operation for trade control (listed in Appendix
[11). In this case, export permits may be granted
for specimens not obtained illegally. Basically,
the Convention requires states to adopt
legislation that:

= designates at least one Management
Authority and one Scientific Authority;

= prohibits trade in specimens in violation of
the Convention;

= penalizes such trade; and

= calls for the confiscation of specimens
illegally traded or possessed.

The Convention on the Conservation of
Migratory Species of Wild Animals (CMS,
Bonn, 1979) aims to conserve terrestrial,
marine and avian migratory species throughout
their range, thus requiring cooperation among
"range" states host to migratory species
regularly crossing international boundaries.
With regard to those species considered
endangered (listed in Appendix ), states must
conserve and restore their habitats; prevent,
remove or minimize impediments to their
migration; prevent, reduce and control factors
endangering them; and prohibit their taking.
With regard to other species which have an
unfavourable conservation status (listed in
Appendix 1), range states undertake to
conclude global or regional agreements to
maintain or restore concerned species in a
favourable conservation status. These
agreements may range from legally binding
treaties (called Agreements) to less formal
instruments, such as Memoranda of
Understanding (MoU), and can be adapted to
the requirements of particular regions. With
regard to the latter, those agreements relevant
to the countries covered in this study are the
Agreement on the Conservation of African-
Eurasian Migratory Waterbirds (AEWA,
1995) and the Agreement on the
Conservation of Albatrosses and Petrels
(ACAP, 2001).

Among the area-based conventions, the
Ramsar Convention calls upon Parties to
designate wetlands in their territory for
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inclusion in a List of Wetlands of International
Importance. The Convention further requires
parties to promote the conservation and wise
use of the designated wetlands, for example by
establishing nature reserves. The concept of
"wise use" does not forbid or regulate the
taking of species for any purpose; however,
such use must not affect the ecological
characteristics of wetlands.? The World
Heritage Convention provides for the
identification and conservation of sites of
outstanding universal value from a natural or
cultural point of view, which are included in the
World Heritage List. Natural habitats may
include areas which constitute the habitat of
threatened species of animals of outstanding
universal value from the point of view of
science or conservation (art. 2). Parties to the
Convention must adopt protective policies,
create management services for conservation
and take appropriate measures to remove
threats (arts. 4-5).

Among the international commitments of a
more general nature (calling for the
operationalization of broad principles, methods
and processes), the most notable arise in the
Convention on Biological Diversity (CBD,
Rio de Janeiro, 1992). The CBD has three
objectives, which include the conservation and
sustainable use of biodiversity components
(thereby including wildlife), as well as the fair
and equitable sharing of the benefits arising
from the utilization of genetic resources (art. 1).
Sustainable use is defined as using
biodiversity components in a way and at a rate
that does not lead to the long-term decline of
biological diversity, thus meeting the needs
and aspirations of present and future
generations (art. 2). This concept is particularly
relevant for the sustainable management of
wildlife as it entails, at a minimum, that
countries monitor use, manage resources on a
flexible basis, adopt a holistic approach and
base measures on scientific research.> The
main obligations of the CBD that have a
bearing on national wildlife legislation are the
following:

» adopting specific strategies, plans and
programmes on biodiversity conservation
and sustainable use and incorporating

2 Birnie and Boyle, at 618.
? Ibid at 638

relevant concerns into any plans,
programmes and policies (art. 6);

= including sustainable use of biodiversity as
a consideration in national decision-
making (art. 10(a));

= establishing a system of protected areas,
rehabilitating and restoring degraded
ecosystems and promoting the recovery of
threatened species (art. 8);

= identifying and controlling all potential
sources of adverse impacts on
biodiversity, and carrying out
environmental impact assessments of
projects likely to have "significant adverse
effects” on biological diversity (art. 14);

= conserving animals outside their natural
habitats ("ex-situ conservation", such as in
Zoos, parks, etc.), with a focus on
facilitating recovery and rehabilitation of
threatened species and reintroducing them
into their natural habitats under
appropriate conditions, while at the same
time avoiding threatening ecosystems and
in-situ populations of species (art. 9);

= protecting and encouraging customary use
of biological resources in accordance with
traditional cultural practices that are
compatible with conservation or
sustainable use requirements, supporting
local populations to develop and
implement remedial action in degraded
areas, and encouraging cooperation
between governmental authorities and the
private sector in developing methods for
sustainable use (art. 10);

» building incentives into conservation and
sustainable use objectives (art.11).

Overall, the most significant limits to the
sovereignty of countries in regulating wildlife
use and conservation derive from CITES and
CMS Appendix-I listings, as state parties have
limited, if any, flexibility in translating them into
national legislation. In addition, both CITES
and CMS explicitly allow states to adopt stricter
domestic measures. Conversely, state parties
have a variety of options in implementing the
CBD obligations at the national level.
Nonetheless, these broad principles and
general obligations may have a highly
innovative impact on the design of national
legislation, particularly when introducing new
concepts in a national legal framework (for
instance, the participatory approach).
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Wildlife-related international agreements have been widely ratified by the countries covered in this
study, with the exception of the CMS, as summarized in the table below (showing the date of entry into
force of each agreement for a given country, except where otherwise indicated)*

CBD WHC CITES Ramsar CMS 'E\CEI\%; Q:CMASS
Angola 1998 1992 2006
Botswana 1996 1999 1978 1997
Lesotho 1995 2004 2003 2004
Madagascar 1996 1983 1975 1999 2007 2007
Malawi 1994 1982 1982 1997
Mozambique 1995 1983 1981 2004
Namibia 1997 2000 1991 1995
South Africa 1996 1997 1975 1975 1991 2000 2004
Tanzania 1996 1977 1980 2000 1999 1999
Uganda 1993 1988 1991 1988
Zambia 1993 1984 1981 1991
Zimbabwe 1995 1982 1981

# Information from ECOLEX (www.ecolex.org); last visited on 16 February 2009.
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It should be further noted that wildlife may also
be the subject of regional treaties. This is the
case in the Protocol on Wildlife
Conservation and Law Enforcement to the
Treaty of the Southern African
Development Community, which entered into
force in 2003 and is binding upon Botswana,
Lesotho, Malawi, Mozambique, Namibia, South
Africa, Tanzania and Zambia (with Angola and
Zimbabwe having signed the Protocol only).
According to the Protocol, Parties undertake
to, inter alia, adopt and enforce legal
instruments necessary to ensure the
conservation and sustainable use of wildlife
resources, endeavour to harmonise their legal
instruments governing wildlife use and
conservation (art. 6), integrate management
and conservation programmes into national
development plans and assess and control
activities which may be detrimental to such
resources (art. 7). Measures for the
conservation and sustainable use of wildlife
resources are to be effectively enforced (art. 4
and 9) and a regional database on the status
and management of wildlife is to be
established to facilitate sharing of information
(art. 8). Transfrontier measures, such as the
establishment of conservation areas, are to be
promoted (art. 4). In addition, a Wildlife
Conservation Fund is to be established

(art. 11), and the Tribunal of the South African
Development Commission is designated to
settle disputes arising from the implementation
or interpretation of this Protocol (art. 13).
Other relevant regional treaties include the
African Convention on the Conservation of
Nature and Natural Resources (Revised
Version) of 2003 (to which Lesotho is a party
and other countries in the region are
signatories) and the Lusaka Agreement on Co-
operative Enforcement Operations directed at
lllegal Trade in Wild Fauna and Flora of 1994
(to which Lesotho, Tanzania, Uganda and
Zambia are parties, and South Africa is a
signatory).

2. EMERGING TRENDS IN WILDLIFE
LEGISLATION

2.1 Wildlife legislation and other related
legislation

The overview of the wildlife legal frameworks
of the abovementioned countries demonstrates
that almost every state has a specific piece of

principal legislation that regulates wildlife, and
usually protected areas as well. A positive
legislative trend which may be identified over
the past twenty years is the comprehensive
approach of the wildlife laws. These laws do
not merely provide for the regulation of
hunting, as was the case in the legislation of
the previous decades. Rather, they extend to
wildlife conservation and wildlife use for
various purposes, devising arrangements for
access to resources by different users, with the
objective of sustainable management.

At the same time, other legislation exists
regarding related subjects, such as forestry
and environment or biodiversity, and frequently
includes provisions concerning wildlife. This is
understandabile in light of the integrated
approach to ecosystems that sustainable
management of natural resources requires,
necessarily disallowing the consideration of
single resources in isolation. On the other
hand, the existence of more than one law
relating to the same resource may lead to
possible overlap of management functions and
therefore to conflicts - whether such conflicts
arise between institutions or among different
land and resource uses.

The analysis made shows that there are in fact
a few problems of coordination among different
laws affecting wildlife. Sometimes the
problems are a direct consequence of loosely
drafted definitions and reflect on important
aspects, such as sharing of institutional
responsibilities. A typical problem is
exemplified in the definition of "forest produce”
or "forest resources" as used in forest laws.
This definition may include wild animals
although not all the affected provisions of the
law are intended to refer to animals. This is the
case, for instance, of the provisions of the
Forest Act of Malawi which defines forest
produce as including wild animals and
authorize the "collection" of "forest produce" for
domestic needs on customary land (sec. 50). It
is unlikely that the Act authorizes the taking or
hunting of wild animals for domestic needs
without a permit, especially given the use of
the term "collect", which is less appropriate
than the word "take" as a synonym of "hunt". In
a similar case, in Zimbabwe, a consequence of
the definition of "forest produce" is that
different entities seem to be given
responsibility for wildlife found in different
categories of forest areas, because the
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Forestry Commission’s responsibility is limited
to wild animals in "demarcated forests". If
responsibilities are actually meant to be thus
allocated — an approach which would perhaps
be debatable in itself — this should be
expressly stated, rather than implied with some
uncertainty by the definitions sections. These
discrepancies should not be overlooked, as
they can only contribute to unsustainable
management.

Other provisions in which problems of
coordination tend to emerge are those
establishing advisory bodies. The various
relevant laws sometimes envisage more than
one advisory body respectively responsible for
environment, forestry and wildlife — an aspect
further addressed in the following section.
Before providing for the creation of new
advisory bodies, an assessment of actual
needs should be made. The overall objective
should be to obtain independent advice and
facilitate coordination among existing bodies.
Where, for example, a body designed to advise
as to environment and natural resources
management is already in place, it may be
unnecessary to create an additional agency to
govern wildlife. This, however, may sometimes
happen simply to meet the ambitions of certain
sectors of the administration. Depending on
the circumstances, it may thus be preferable to
maintain a single forum for discussion of these
matters. On the contrary, there may be valid
reasons to establish a new body, such as the
inadequacy of the composition or functioning of
an existing body, the fact that the separate
bodies would be advising two different
ministers, , or the desire to obtain independent
advice.

Another area where coordination among
different wildlife-related laws tends to be
lacking is in the provisions regarding the
adoption and content of management plans.
The basis for integrated management of
natural resources should ideally be
comprehensive plans which address
interrelated resources and land uses.
However, where this is not possible, the
objective of achieving coordination of the
various applicable plans (for example, land
use, forestry and environmental plans) should
guide the legislative drafting process.
Consequently, the law may require the process
leading to the adoption of a single plan to
systematically include consultation of all

concerned authorities, at the central and local
level, in addition to the concerned public. It
may also require aspects of certain
management plans to be subject to the
provisions of other management plans
concerning the same subject. For example, in
Namibia, hunting in classified forests is
expressly required to comply with the forest
management plans. In drafting the law, existing
planning requirements of related laws and the
responsibilities of pre-existing institutions will
thus have to be considered. As a result,
aspirations of single authorities may be curbed,
limiting their role to the specified aspects of an
overall environmental and land use
management planning scheme.

In any case, whenever more than one authority
is involved in a decision making process,
provisions mandating coordination, or
preferably institutionalizing it by making it part
of decision making procedures, should always
be included, as complete separation of
functions is rarely possible in the environment
and natural resource sector. It is therefore
advisable to include requirements for
coordination in all laws addressing this sector.

2.2 Institutions and role of stakeholders

A description of the provisions regarding
institutions and the participation of non-
governmental actors in institutional
mechanisms has been made in the sections
devoted to "Institutional setup and role of
stakeholders" of Part Il of this study. The
analysis shows that most countries in the
region require the representation of various
sectors of society in some aspect of wildlife-
related institution. This form of participation
strengthens the "empowerment" of certain
sectors of society. Although the most
disadvantaged people may rarely be directly
represented at the institutional level, the
increased participation of society at large in
decision making (e.g. by non-governmental
organizations and international donors) may
indirectly contribute to support of their
interests.

In the majority of cases, the requirements for
representation of various interest groups apply
to institutions whose function is limited to an
advisory role, rather than to decision-making
administrative authorities. For example,
Malawi’'s Wildlife Research and Management
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Board and the South African National
Biodiversity Institute are both called upon to
advise authorities in decision making,
specifically in the wildlife sector. In Angola, the
composition of the Council for Nature
Protection explicitly includes representatives of
farmers, hunters and environmental protection
associations. In some cases, as in Lesotho, an
advisory body with multi-stakeholder
representation may be in place only at the level
of environmental institutions, rather than
specifically for wildlife. In other cases, as in
Malawi and Namibia, more than one advisory
body is in place, each of which is to
respectively address environment, wildlife or
forestry. In the case of Namibia, the
composition of the Nature Conservation
Advisory Board is not subject to specific
representation requirements. This is unusual,
however, when one considers the the high
degree of involvement of the private sector in
wildlife management in Namibia. Nonetheless,
it should be noted that more recent legislation
in Namibia has required representation of
community-based organizations in certain
wildlife-related entities, such as the state-
owned Wildlife Resorts Corporation, confirming
an overall trend towards increased
consideration of local communities’ interests.

Some countries require representation of
various interests, not simply in advisory bodies,
but in the managing entities of administrative
authorities. Uganda, for example, requires the
representation of various stakeholders in the
managing Boards of both the wildlife and the
environmental authorities. Similarly, in Zambia,
representatives of the farming community and
chiefs of local communities must be members
of the Forestry Commission.

Another interesting example is the legislation
of South Africa, which in setting out
requirements for public participation in the
bodies established to advise the minister on
environmental and biodiversity matters,
specifically requires the advertisement of
membership openings in the bodies, rather
than empowering a government official to
appoint members in a top-down manner.
Provisions of this type are a means of
promoting equitable access to representative
bodies and transparency in selections.

It should also be noted that advisory bodies
may effectively be established at the central

and local levels with different functions. At the
central level, functions usually entail providing
advice concerning national plans, programmes
and draft legislation. At the local level, advisory
bodies may be more involved in local
management planning and authorization
processes. In Mozambique, for instance, local
management councils are composed of
representatives of local communities, the
private sector, as well as associations and
local authorities for the protection,
conservation and promotion of the sustainable
use of wildlife and forest resources. In
Tanzania, local government councils may
appoint local committees to advise the
national-level Wildlife Authority and submit
annual reports to it.

Other interesting institutional arrangements
that may have a significant impact on the
transparency and participatory nature of
decision-making are those that provide means
to facilitate access to justice for matters related
to wildlife management. In Lesotho and
Tanzania, special environmental tribunals are
created to handle appeals of decisions related
to natural resources management, which may
impact upon wildlife management. In Uganda,
a Wildlife Tribunal has been created to deal
specifically with appeals of decisions made on
the basis of wildlife legislation. Specialized
judges may be better equipped to examine
these decisions and the underlying delicate
balance between the environmental, economic
and social issues. In Angola and Mozambique,
members of the public also have a right to
request an injunction when their environmental
rights may be negatively affected. In other
countries, such as Madagascar and South
Africa, environmental mediation is used to
prevent or resolve conflicts within or among
communities and/or public authorities. In the
absence of these specific provisions, general
provisions regarding the right to appeal
administrative decisions concerning wildlife
management should be referred to or inserted
in wildlife laws, even where such rights are
provided for in other legislation.

It should also be a duty of public authorities to
inform users, particularly local communities, of
their right to appeal and the ways in which they
may exercise this right. In this respect, the law
should specifically require that information
regarding an appeal is clearly indicated in any
administrative decision subject to same — for
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example, in a fine, the rejection of an
application or the suspension or cancellation of
a licence.

Corollary to the institutional organization is the
issue of ensuring that appropriate financial
resources are devoted to wildlife management.
This is a critical concern that may in practice
negatively impact the implementation and
enforcement of wildlife laws and the actual
attainment of their objectives. Very seldom
does legislation specifically address this topic,
although a basis in primary legislation is
necessary to earmark certain resources from
the general budget to wildlife management.
International standards do point to the need to
re-invest wildlife management-generated
revenues to wildlife protection and sustainable
use. Almost all the laws which have been
examined provide for the creation of funds, to
support the environment, or more specifically
to support wildlife management and/or forestry.
These wildlife-related funds may be a way to
set aside some public funds, possibly wildlife
revenues as well as other sources, and
permanently devote them to wildlife
management. In the majority of cases, funds
are only allocated to environmental protection
and sustainable forest management, rather
than specifically allocated to wildlife. In spite of
this, wildlife may fall under the umbrella of
environmental protection activities and be
funded, as a result of the general coverage of
the law governing these funds. In a few cases,
however, wildlife-specific funds have been
created or are expected to be created. This
can be seen in draft legislation in Angola which
explicitly includes wildlife conservation and
sustainable use, repopulation, education an