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Summary and points for discussion

The paper places the effort to define and clarify the rights to food and nutrition within the

wider framework of international law and relations based on the United Nations Charter. It

examines the request made by the World Food Summit for such clarification, against the
background of the gradual process over the last fifteen years to develop a framework of
analysis of the rights to food and nutrition and the corresponding obligations.

A working definition, based on the draft Code of Conduct on the Right to Adequate Food, is

set out next, followed by a discussion of the state obligations.

Rights, however, have little meaning unless there are remedies in case of violations or
neglect, or at least a system by which monitoring of the implementation of the rights can
take place. It is essential, therefore, that national legislation matches the international
obligations contained in the human rights instruments. The paper examines some types of

legislation required.

There is unfortunately too little monitoring at the national level. When national legislation is

in place, appropriate remedies and national monitoring must also be established.

An increasingly active monitoring is taking place at the international level, with full
transparency. In order for it to be more effective, however, the paper calls for more precise

guidelines. This will also have an increasingly significant impact on national processes.

The paper ends by examining the impact of contemporary processes of globalization. A

distinction is made between globalization of economic power and of market access on the one



hand, and the universalisation of the enjoyment of human rights on the other. It is submitted
that these two trends or concerns can sometimes be in contradiction to each other but in other
they may possibly converge. The question of some form of 'global governance' relating to

food security, and within it the right to food, forms the final part of the paper.



Introduction

1. The UN Sub-Commission on Prevention of Discrimination and Protection of Minorities
(often referred to as the Sub-Commission on Human Rights) expressed in resolution 1996/25
of 29 August 1996 deep concern that more than eight hundred million people throughout the
world, particularly in developing countries, did not have enough food to meet their basic
nutritional needs and therefore appealed to the upcoming World Food Summit later that year

to propose, i.aways in which the right to food could be further clarified and implemented

2. The appeal was taken into account by the Heads of State and Government which gathered
at the World Food Summit in Rome in November 1996. They reaffitheedght of everyone
to have access to safe and nutritious food, consistent with the right to adequate food and the
fundamental right of everyone to be free from huraget invited the United Nations High
Commissioner for Human Rights, in consultation with relevant United Nations and
intergovernmental mechanisms,
...to clarify the content of the right to food and the fundamental right of everyone
to be free from hunger, as stated in the International Covenant on Economic,
Social and Cultural Rights and other relevant international and regional
instruments, and to give particular attention to implementation and full and

progressive realization of this right as a means of achieving food security for all.

This recommendation was endorsed by the Commission on Human Rights in its resolution
1997/8 of 3 April 1997. As its contribution to this task, the Sub-Commission decided in 1997

to request me to review and update my study on the right to food submitted in 1987

3. The World Food Summit reflected a commitment by the international community through
its highest representatives to take effective action in applying a right-to-food based approach
to the immense food and nutrition problems of our time, and envisaged a close co-operation
between the High Commissioner and the United Nations human rights machinery with the
food agencies and other relevant parts of the UN system. Moreover, the renewed emphasis on
human rights reflected in the U.N. Secretary General's 1997 reform package for the United
Nations system not only allows, but requests all parts of the UN system to take human rights
into account in their work. As a consequence, the climate for discussing the right to food is
very different from when | prepared my first report at a time when Cold War antagonisms had
caused a deep division between the promotion of economic and social rights on one hand and

civil and political on the other.



Part | The necessity of a human rights approach to social development

4. The right to food has deep roots in the history of the United Nations. One of the main sources
of inspiration for the creation of the organization was the famous 'Four freedoms' speech in
January 1941 by the then President of the United States, Franklin D. Roosevelt, who included
freedom from want among the four freedoms outlined. Only a few weeks ago, on the World

Food Day on October 16, 1998, did President Bill Clinton state that the right to food is the most

basic of all human rights.

5. The normative guidance to international relations and global policies must be sought in the
United Nations Charter, which is legally binding on all its member states. The purposes set out
for the organized international community are found in article 1 of the Charter, where
subparagraph 3 is of particular relevance hdoeathieve international co-operation in solving
international problems of an economic, social, cultural, or humanitarian character, and in
promoting and encouraging respect for human rights and fundamental freedoms for all without

distinction as to race, sex, language, or religion.

6. The implementation of the United Nations purposes and principles is regulated in other parts
of the Charter. Under article 56, member states pledge to take joint and separate action in
cooperation with the United Nations for the achievement of the more detailed purposes set forth
in Article 55, intended tdcreate conditions of stability and well-being necessary for peaceful
and friendly relations among nations based on the respect for the principle of equal rights and
self-determination of peoples.For these purposes the United Nations and its member states
individually and collectively, shall promote:
- higher standards of living, full employment, and conditions of economic and
social progress and development;
- solution of international economic, social, health, and related problems, and
international cultural and educational cooperation;
- universal respect for, and observance of, human rights and fundamental

freedoms for all without distinction as to race, sex, language, or religion.

7. These commitments, then, constitute the foundation on which human rights and development
activities should both be pursued, whether collectively through the United Nations and other

organizations, or separately by states. However, while human rights have given rise to relatively
precise standard-setting and the evolution of implementation, this has not been so in the field of

development. The time has come for the establishment and operationalization of closer linkages



between international human rights standards and procedures on one hand and national and
international development policies and activities on the other. This issue will here be examined in

light of the rights to food and nutrition.

8. As a result of fifty years of standard-setting by the United Nations in the field of human rights,
it is possible with relative precision to explain not only the concept of human rights, but also
which human rights exist, in the sense of being universally recognized. In contrast, there has
until recently been little or no consensus on what constitutes 'development'. It is a value-loaded
concept, referring to something which is 'better' than that which preceded it. 'Development’
qualifies primarily processes of social or economic change: if the change is considered positive it
can be described as development, otherwise not. Whether it is positive, or better than what
preceded on it, requires a value judgment. Better in what respect, and better for whom?

9. 'Growth', understood as an increase in GNP, has been discarded since it could in itself give no
clue as to whether it was better or worse for different sections in society or even for the average
standard of living measured by indicators of quality of life. It has long since been recognized
that, as indicator of development, the measurement of ‘'growth' would have to be combined with
measurement of distribution of the benefits of growth: Equitable income distribution was defined
as positive and gross inequalities were seen as negative. The next step was to see poverty
eradication as a primary goal of development, and to ensure that women benefited equally with
men from the economic changes taking place. When concerns with the environmental impacts of
economic activities reached maturity in the late 1980s, the composite notsustainable

developmenivas introduced, giving space also for the concern with inter-generational justice.

10. The international community has only very recently started to link operationally the
promotion of human rights and the advancement of development. The concept of development
itself has come to be reinterpreted in light of the human rights system. A major event in this
process was the adoption, by the United Nations General Assembly in December 1986, of the
Declaration on the Right to Development as a Human Right, the embryo of which is found in the
Universal Declaration of Human Rights Article 28 which proclaims "#éaatryone is entitled to

a social and international order in which the rights and freedoms set forth in this Declaration

can be fully realized

11. The right to development is, according to article 1 of the Declaratoimalienable human
right by virtue of which every human person and all peoples are entitled to participate in,
contribute to, and enjoy economic, social, cultural and political development, in which all human

rights and fundamental freedoms can be fully realized".



12. The Declaration on the Right to Development provides, in Article 8(1), dtmies shall

undertake, at the national level, all necessary measures for the realization of the right to
development and shall ensure, inter alia, equality of opportunity for all in their access to basic
resources, education, health services, food, housing, employment and the fair distribution of

income'

13. As to the requirement for anternational order in which human rights for all can be
realized, the Declaration on the Right to Development provides, in Article 3(3)stidtats have

the duty to co-operate with each other in ensuring development and eliminating obstacles to
development"while under Article 4"states have a duty to take steps, individually and
collectively, to formulate international development policies with a view to the full realization of

the right to development.”

14. The Children’'s Summit, convened in 1990 by the UN at the initiative of UNICEF in
collaboration with WHO, contributed significantly towards a paradigmatic shift in the
thinking about developméntlt introduced the ‘20/20 initiative, a funding strategy which

aims to provide resources to ensure access for all to basic social services by proposing that
developing countries direct at least 20 per cent of their domestic budgets to basic social
services whole donor counties earmark 20 per cent of their development assistance for the
same purpose. The initiative has gathered international support, and was further pursued at the

1995 World Summit for Social Development.

15. The understanding that the human being had to be treated as the subject, rather than the mere
object of development led, in the early 1990s, to the introduction by UNDP of the notion of
human developmerBy 1994 the different concerns were merged, again by UNDP, through the
concept ofsustainable human developmenbe next step was to integrate these concepts of
development with good governance (1995-1997) and finally to integrate it fully with human
rights (1998.

What difference does a human rights approach make?



16. The first consultation on the right to food organized by the High Commissioner for
Human Rights and held in Geneva on December 1 and 2, 1997 discussed at some length
the consequences of a human rights approach compared to other ways to deal with
development issu€s By addressing political, social or economic issues from a human
rights perspective, it has at least the following implications:
(a) It builds on a normative, legal basis, even if that is not ideally drafted or
spelled out with the desirable detail. It is for this reason that further work is
required.
(b) Human rights are obligatory for States, not optional, in contrast to
recommendations such as those of the World Summit on Social Development
or the World Food Summit. Since they are obligatory , it is necessary to
analyze the nature of the obligations of states.
(c) It should be kept in mind that when using a human rights entry point, the entire
human rights framework is brought into play, civil and political as well as
economic, social and cultural rights. One cannot select a single set of rights. They
are interdependent and indivisible, as stated on humerous occasions by world
consensus, including the World Conference on Human rights.
(d) International human rights should be matched with a corresponding legal
basis within States; consequently, appropriate legislative and other measures
should be adopted.
(e) Human rights require active and effective remedies, not necessarily by the
use of courts.
(f) Human rights imply accountability, both domestic and international.
(g) At the international level, human rights are subjected to monitoring through

a reporting process and a dialogue.



Part Il Rights and corresponding obligations

Earlier steps

17. Efforts intended to clarify the right to food and nutrition and the corresponding
state obligations has formed part of the overall work intended to elaborate the content
of economic and social rights in general. Several studies on this subject appeared in the
1980s. | myself proposed a framework for the analysis in my contribution to one of the
first publications on the right to food. published by the United Nations University in
1984. | had later the opportunity to conduct a more comprehensive analysis when, as a
member of the Sub-Commission, was appointed special rapporteur on the right to
adequate food as a human righit In that study, | was able to expand my earlier
framework in co-operation with nutritionists working in the field, leading to a matrix
intended as a tool for the identification of state obligations relative to the realisation of
the different elements of the right to food and nutritiorf'. | could further draw on
efforts by a group of leading scholars to clarify the nature of state obligations under
economic, social and cultural rights, an effort which led to the adoption of the so-called
'Limburg principles' """
Right to Food: Guide through Applicable International Lawpublished in 1987

Of great help at that time was also Katarina Tomasevski'She

18. In 1990, the United Nations Committee on Economic, Social and Cultural Rights adopted
its General Comment No.®h the nature of States Parties obligations (art.2 para. 1 of the
Covenantlhich was a major step forward in clarifying the obligations of states in regard to

economic and social rights in genéral

19. At the International Conference on Nutrition (ICN) held in Rome in 1992, attempts were
made by several delegations to get a strong reference to adequate food and nutrition being a
human right in the final documents. Obviously, the time was not yet ripe for such a move
within the more technically oriented development circles. The reactions from a number of
delegations and from several UN-agencies were in part outrightly negative and strong enough
to block the effort to focus attention on the human right to food.

20. The special issue of the periodical 'Food Policy' (1996) was devoted in its entirety to a

human rights perspective on nutrition and brought the debate forward in several fespects

21. A major impetus for further work was the call by the World Food Summit in 1996
for a legal clarification of the right to food, new or better instruments for the



implementation of the right to food, and the formulation of additional guidelines to

promote that implementation.

21. The next important step was the conference of international experts in Maastricht (the
Netherlands) from 22-26 January 1997 at the invitation of the International Commission of
Jurists (Geneva, Switzerland), the Urban Morgan Institute on Human Rights (Cincinnati, Ohio,
USA) and the Center for Human Rights of the Faculty of Law of Maastricht University (the
Netherlands) to elaborate on the Limburg Principles mentioned above, in order to clarify the
nature and scope of violations of economic, social and cultural rights and appropriate responses
and remedies. The participants agreed on a set of guidelines which they believe reflect the
evolution of international law, taking into account significant legal developments such as the
emerging jurisprudence of the Committee on Economic, Social and Cultural Rights and the
adoption of the revised European Social Charter of 1996 and the San Salvador Protocol to the
American Convention on Human Rights in the Area of Economic, Social and Cultural Rights of
1988. They noted that is now undisputed that all human rights are indivisible, interdependent,
interrelated and of equal importance for human dignity. Therefore, states are as responsible for
violations of economic, social and cultural rights as they are for violations of civil and political
rights™.

22. The recommendations by the World Food Summit to consider the preparation of
voluntary guidelines was carried forward in 1997 by three non-governmental organizations
or institutions - FIAN International, the World Alliance on Nutrition and Human Rights and
the Jacques Maritain Institute: They drafted a code of conduct, finalized in September last
year following a meeting in Geneva in May 1997. The code contains the most updated
proposals for a definition of the right to food and nutrition presently available. The Code has
been endorsed by more than 800 NGOs and a campaign for further endorsements is being
planned by FIAN International. It will eventually be brought before the relevant international

bodies for their consideration,

23. Some months later, the High Commissioner for Human Rights organized a
consultation in Geneva in December 1997, in which several agencies including FAO
actively participated together with concerned NGOs and individual experts. One of its

main achievements was a clarification of the significance of using human rights in

addressing social goals such as food and nutriti&h



The basis: the right to an adequate standard of living

24. The right to food and nutrition forms part of a more general right. According to Article
25(1) of the Universal Declaration of Human Rights (UDHR), “everyone has the right to a
standard of living adequate for the health and well-being of himself and of his family'. With
the wording slightly changed, the term the ‘right to an adequate standard of living' appears in
Article 11 of the International Covenant on Economic, Social and Cultural Rights (CESCR):
"The States Parties to the present Covenant recognize the right of everyone to an adequate
standard of living for himself and his family . . . .". Under Article 27 of the Convention on the
Rights of the Child (CRC), "States Parties recognize the right of every child to a standard of
living adequate for the child's physical, mental, spiritual, moral and social development'.

25. The right to an adequate standard of living sums up a large part of the concerns
underlying all economic and social rights, which is to integrate everyone into a humane
society. It is intimately linked to the foundation of the whole human rights system, that
everyone is born free and equal in dignity and rights and should act towards each other in a
spirit of fraternity (UDHR art.1).

26. The rights to property, to work, and to social security are all sources of subsistence or
income which ideally should make it possible for everyone to enjoy an adequate standard of
living. When nevertheless a specific right to an adequate standard of living has been included
in the international system of human rights, it is to cover the loopholes and to address the

most basic needs to which every human being is entitled.

27. In Article 25 of the UDHR the term 'adequate standard of living’ means “adequate for the
health and well-being of himself and of his family, including food, clothing, housing and

medical care and necessary social services'; and in Article 11 of the CESCR it includes
“adequate food, clothing and housing;' whereas the right of the child under CRC article 27 is
to "a standard of living adequate for the child's physical, mental, spiritual, moral and social

development'.

28. Everyone shall be able, without shame and without unreasonable obstacles, to be a full
participant in ordinary, everyday interaction with other people. This means, inter alia, that
they shall be able to enjoy their basic needs under conditions of dignity. No one shall have to
live under conditions whereby the only way to satisfy their needs is by degrading or depriving
themselves of their basic freedoms, such as through begging, prostitution or bonded labour,
nor depend on the grace of others.



Adequate Food and Freedom from Hunger

29. The right to adequate food is included in article 11 para. 1 of the International Covenant
on Economic, Social and Cultural Rights (CESCR) which states that "The States Parties to
the present Covenant recognize the right of everyone to an adequate standard of living for
himself and his family..’ In paragraph 2 of the same article, we find the following
stipulations:

“The State Parties to the present Covenant, recognizing the fundamental right of everyone to
be free from hunger, shall take, individually and through international co-operation, the

measures ... which are needed

(a) To improve methods of production, conservation and distribution of food by
making full use of technological and scientific knowledge, by disseminating
knowledge of the principles of nutrition and by developing or reforming agrarian
systems in such a way as to achieve the most efficient development and utilization of
natural resources;

(b) Taking into account the problems of both food-importing and food-exporting
countries, to ensure an equitable distribution of world food supplies in relation to

need”.

30. The Convention on the Rights of the Child (CRC), ratified by 191 States, recognizes food-
and nutrition-related rights in the context of the “right of the child to the enjoyment of the
highest attainable standard of health” (Article 24.1).

In pursuing the full implementation of this right, Article 24 provides that
“State Parties shall take appropriate measures:...
(c) To combat disease and malnutrition ... through inter alia the application of readily
available technology and through the provision of adequate nutritious foods and clean
drinking water ...;
(e) To ensure that all segments of society, in particular parents and children, are
informed, have access to education and are supported in the use of basic knowledge
of child health and nutrition, the advantages of breastfeeding, hygiene and

environmental sanitation”.



Towards a working definition of the right to food

31. Adequate food can be broken down into several elements: Adequacy of the food supply
means that the overall supply should cover overall nutritional needs in terms of quantity
(energy) and quality (provide all essential nutrients, including micronutrients such as vitamins
and iodine), be safe (free of toxic factors and contaminants) and of good food quality (for
example, taste and texture), and the types of foodstuffs commonly available (nationally, in
local markets, and eventually at the household level) should be culturally acceptable (fit the

prevailing food or dietary culture).

It implies a right for every person, alone or in community with others, have physical and
economic access to adequate food by using a resource base or an entitlement appropriate for

the procurement of food in ways which is consistent with human dignity.

32. Stability of the supply and access to food presupposes environmental sustainability,
implying that there is a judicious public and community management of natural resources
which have a bearing on the food supply, as well as economic and social sustainability in
terms of conditions and mechanisms securing food access. Economic and social sustainability
concern a just income distribution and effective markets, together with various public and
informal support and safety nets. These supports could be public social security schemes, as
well as numerous forms of community transactions, self-help and solidarity networks, the
latter becoming particularly important when people need to cope with various crisis

situations.

33. In the draft Code of Conduct, built on the relevant provisions (UDHR art.
25,CESCR art. 11, CRC art , ) the right to adequate food is defined in the following way
(Article 4):

The right to adequate food means that every man, woman and child, alone or in
community with others, must have physical and economic access at all times to
adequate food or by using a resource base appropriate for its procurement in ways
consistent with human dignity. The right to adequate food is a distinct part of the

right to an adequate standard of living.



The realization of the right to adequate food requires
1. (a) the availability of food, free from adverse substances and culturally
acceptable, in a quantity and quality which will satisfy the nutritional and dietary
need of individuals;

(b) the accessibility of such food in ways that do not interfere with the enjoyment
of other human rights and that is sustainable.

2. The ultimate objective of the right to food is to achieve nutritional well-being.
Nutritional well-being is dependent on parallel measures in the field of education,
health and care. In this broader sense, the right to adequate food is to be
understood as the right to adequate food and nutrition.

3. The realization of the right to adequate food is inseparable from social justice,
required the adoption of appropriate economic, environmental and social policies,
both at the national and international level, oriented to the eradication of poverty

and the satisfaction of basic needs.

The state as the primary duty-holder

34. To ensure the enjoyment of human rights is an obligation which has to be met by all
states. The nature of their obligations, however, needs analysis in order to complete the
definition of the right to food. Since many misunderstandings have arisen in this respect,

some initial principles should be pointed out.

35. The individual is normally the active subject of the right to an adequate standard of
living, in the sense that economic activities to ensure a livelihood starts with the efforts
made by the individual her or himself. In elaborating the framework regarding the right
to food and nutrition, the fundamental principle should be observed that primary
responsibility rests with the individual her/ himself, if adult and able and provided
opportunities do exist. Every adult and able person is responsible for her or himself and

for those dependent on that person.

36. The obligation has the obligation to respect and when necessary to create the space
necessary for the individual to fulfill this responsibility; to protect that space when it exists or
has been created, to facilitate the use of that space and when required also to be the provider

when other reasonable opportunities do not exist.



37. The international community also has a responsibility, on subsidiary basis, to encourage
and assist states in implementing their obligations and in criticizing them when they do not

take the necessary measures within the resources available to them.

38. Thus, the individual is expected, whenever possible through his or her own efforts and by
the use of his or her own resources, to find ways to ensure the satisfaction of his or her own
needs, individually or in association with others. Use of the own resources, however, requires
that the person has resources that can be used — typically land or other capital, or labor. It could
include the shared right to use communal land, and the land rights held by indigenous peoples.
Furthermore, the realization of economic, social and cultural rights of an individual will usually
take place within the context of a household as the smallest economic unit, although aspects of
female and male division of labor and control over the produce, as well as various forms of

wider kinship arrangements may present alternative alliances.

39. State obligations must be seen in the light of the above. The fundamental point of departure
is that the question of economic and social rights is not a question of welfare from above, but
rights from below - rights by everyone, but above all a rigitatee the space to solve one's

own problemgo the extent possible.

40. Since state obligations must be seen in the light of the assumption that human beings,
families, or wider groups seek to find their own solutions to their needs, states should at the
primary level, respectthe resources owned by the individual, her or his freedom to find a job

of preference, to make the optimal use of own knowledge and the freedom to take the
necessary actions and use the necessary resources—alone or in association with others—to
satisfy his or her own needs. Individual as well @tectiveor group rights are relevant here:
resources belonging to a collective of persons, such as indigenous populations, must be
respected in order for them to be able to satisfy their needs. Consequently, as part of the
obligation to respect these resources the State should take steps to recognize and register the
land rights of indigenous peoples and land tenure of smallholders whose title is uncertain. By
doing so, the State will have assisted them in making use of their resources in greater safety in

their pursuit to maintain an adequate standard of living.

41. The state cannot, however, passively leave it at that. Third parties are likely to interfere
negatively with the possibilities that individuals or groups otherwise might have had to solve
their own needs. At aecondarylevel, therefore, State obligations requires agbin@ection

against other, more assertive or aggressive subjects—more powerful economic interests, such



as protection against fraud, against unethical behaviour in trade and contractual relations,
against the marketing and dumping of hazardous or dangerous products. This protective
function of the State is widely used and is the most important aspect of state obligations with
regard to economic, social and cultural rights, similar to the role of the State as protector of

civil and political rights.

42. Significant components of the obligation to protect are spelled out in existing law inside
most states. Legislation of this kind must be based on the specific requirements in the country
concerned. This is one reason why the formulations of economic and social rights in
international instruments are relatively vague — they should be given content by specific
legislation within each country, taking into account the situation prevailing there. To take one
example: legislation requiring that land can be owned only by the tiller of the land is essential
where agriculture is the major basis of income for the majority of the population, but may be
much less relevant in highly industrialized technological societies where only a small
percentage of the population lives off the land. Protection against hazardous or undesirable
elements in foodstuffs is an important obligation in ensuring a safe food supply as part of
realizing the right to adequate food, and countries have established more or less effective

surveillance and control mechanisms to ensure this.

43. At thetertiary level, the State has the obligationddoilitate opportunities by which the

rights listed can be enjoyed. It takes many forms, some of which are spelled out in the
relevant instruments. For example, with regard to the right to food, the State shall, under the
CESCR (Article 11(2)), take steps tonprove measures of production, conservation and
distribution of food by making full use of technical and scientific knowledge and by

developing or reforming agrarian systeths.

44, At the fourth and final level, the state has the obligatidalfib the rights of everyone

under economic, social and cultural rights. This fourth level of obligation is important as an
emergency when conditions for survival are temporarily disrupted (severe draught or flood,
armed conflict, or the collapse of economic activities within particular regions of the
country.) As a more permanent feature, fourth level obligations increases in importance with
increasing rates of urbanization and the decline of group or family responsibilities.
Obligations towards elderly and disabled, which in traditional agricultural society was taken
care of by the family, must increasingly be borne by the state and thus by the national society

as a whole.

45. The obligation to fulfil could thus consist of the dineaivisionsof basic needs, such as



food or resources which can be used for food (direct food aid, or social security) when no
other possibility exists, such as, for example: (1) when unemployment sets in (such as under
recession); (2) for the disadvantaged and the elderly; (3) during sudden situations of crisis or
disaster; and (4) for those who are marginalized (for example, due to structural

transformations in the economy and production).

The relationship between the right to food and nutrition, and the concept of food security

46. The debate around the right to food and nutrition as human rights has revealed an apparent
dilemma between a human rigig suchof the individual, and theonditionsthrough which

the right can be realized. Food security (or the wider nutrition security which subsumes the
former) is not itselfthe right to food,but astatein which, if attained, the individual may
enjoy that right. The distinction is important since it will bring out the nature of the various
development goals and objectives that must be implemémtadier for the individual to be

in a position where he/she enjoys the right to food. That enjoyment can be fulfilled in various
ways and by varying degrees of implementation of conditions towards full food security as a
normative aspiration. It is here that the levels of state obligations come to help in etiguring
individual’s right to foodalso where food security - in the sense of a sustained state of affairs

- have not been reached. Thus while governments and civil society constantly must strive to
facilitate matters for their population, so as to have as a long term goal “at all times, access to
sufficient food......”, each individual must be ensured that their immediate right to access to
food befulfilled through government or other interventions also when this cannot happen

through their own efforts.

47. Supplementary feeding programs for children or external food aid in short term
emergencies, fall in the category of obligationsfutfil the human right to food. Such
interventions must however always be seen as temporary and basically unsatisfactory
measures for the right to food to be realized, which should happen through situations of full
food security. At the very least they should be timed and integrated with other measures
towards food security, so as to gradually become superfluous as true food security conditions

come into place.

48. This debate is often blurred by perceptions of “food security” as beengery human
right”. To distinguish betweefood securityandthe right to food requires that food security

be given a definition that is meaningful beyond the direct access to food by the individual.
Throughout the years of theoretical development delfabe, securityhas been associated

with - in chronological orderworld food securitynationalfood security anttouseholdood



security. It is at the latter level that the term gives meaning to the individual, while the other
levels may or may not be decisive for what happens at the household level. The ultimate goal
of “food development” must be to ensure household food security. When or as long as this
fails, the individual still has a human right to obtain food and the state must fulfill its
obligation to ensure it somehow. Thus the distinction is much more than a semantic one and
can help indicate the needed division of labor between those actors that promote development
efforts, and those that are or should be established to monitor and supervise that the right of
the individual to access to food is being protected.

On the importance of national legislation

49. International human rights should be matched with a corresponding legal basis
within States. Appropriate legislative and other measures are required in order to

clarify the rights under the conditions prevailing in the particular country, ensuring by

appropriate regulation the protection of access to and safety of food, and addressing
issues related to the production, processing, distribution and consumption of food. It
should include laws ensuring the establishment and maintenance of land registries,
taking into account the ancestral land holdings of indigenous peoples, and where

required, legislation for land reform should be adopted and effectively enforced.

50. In more general terms, legislative measures should set out the scope and limits of
commitments by the state to provide access to food or nutrition or to resources which

can be used to ensure such access.

51. A fundamental weakness in the present status of implementation of the right to food is the
lack of effective remedies when violations or neglect occur. Appropriate institutions are often
not in place or have not seen it as their duty to monitor the realization of ESCR The future
agenda requires determined efforts to remedy this gap. Regular courts are often too
cumbersome, but mechanisms such as ombudspersons or national commissions might
effectively monitor the fulfilment of these rights at the national level. An extraordinary
example is presently being set by South Africa, where the South African Human Rights
Commission is about to launch its report on the implementation of economic and social rights
in that country. The report is based on a thorough examination of attitudes, practices and the

understanding of economic and social rights at all relevant levels and sectors of government.

On resources and the need for transparency and openness



52. All States parties to the Covenant on Economic, Social and Cultural Rights are
under the obligation to take immediate steps to fulfill their obligations under the
Covenant. The obligation to achieve progressively the full realization of the right to food

requires the state to move as quickly as possible towards their full realization.

53. While it must be recognized that there are vast differences among states in the availability
of resources required to meet these obligations, certain steps can and must be undertaken
irrespective of the level of development of the country concerned. All states have a duty to
ensure that everyone is free from hunger. Actions which destroy existing access of people to
adequate food or which discriminate against certain groups of society constitute violations of
the right to food and must be ended wherever they occur. States should give priority to social

groups which are particularly vulnerable in their access to food.

54. Under Article 2 of the Covenant on Economic, Social and Cultural Rights, states are
required to devote the 'maximum available resources' to realize the rights contained in the
Covenant. These 'resources' are not necessarily only material resources, and they are certainly
not only the resources which form part of the state budget. It has been suggested that there are
five types of resources to take into account: Financial, human, natural, technological and
informational, and from private as well as from public sources. Measurement of state
compliance with their obligations to meet the rights to food and nutrition can be done by
exploring the total combined use of these resotifc@he measures taken by states to ensure

the enjoyment of these rights may therefore reflect a mix of public and private resources
depending on the conditions prevailing in the country concerned. What is important is that
the total effect is to ensure the rights for all, and at all times.



Part Ill International monitoring and the need for guidelines

55. An essential component of contemporary international law of human rights is the practice of
international monitoring and review of state compliance with universal norms of humaf{'rights
This also provide opportunities to build better bridges between human rights and economic and
social development.

56. The international monitoring of the Convention on Economic, Social and Cultural Rights
rests on a reporting procedure, established by Article 16 of that Covenant. The consideration of
the reports has been entrusted to the Committee on Economic, Social and Cultural Rights, a
committee of independent experts established by the United Nations Economic and Social
Council. State parties are required to present comprehensive periodic reports every five years.
The reporting procedure is based on a dialogue between the State party and the Committee on
Economic, Social and Cultural Rights, achieved through a list of questions prepared by
Committee members, on the basis of the written report and public hearings, for discussion
between the Committee and a Government delegation. Following an oral hearing, the Committee
on Economic, Social and Cultural Rights adopts its concluding observations in relation to a
specific state report, expressing its positive appreciation where improvements have been made,
and its issues of concern where implementation is proceeding too slowly or where there have
been regressive lapses. In addition to the country-specific observations, the Committee also uses
the means of 'general comments' and 'general discussions' for reaching a better understanding of

the contents of the treaty obligations.

57. The primary aim of the monitoring based on states' reports is to assist governments in
improving their performance, even though this is coupled with a critical assessment of the efforts
made. In preparing the reports, government agencies can take stock of their achievement to date,
and initiate measures to remedy any shortcomings which have been identified. When a State
becomes a party to an international treaty, it is expected to review its domestic law and practice
to ensure that it is in compliance with the obligations contained in the treaty. Before submitting
its initial report to the relevant treaty body, the State party is expected to undertake a
comprehensive review of national legislation, administrative rules and procedures and practices

in order to ensure the fullest possible conformity with the provisions of the treaty.

58. Reports shall provide not only tlegislativeandadministrativemeasures adopted and the
situation as it exists in practice. A precondition for effective reporting is the existence of an
adequate system famonitoringthe situation with respect to each of the rights, on a regular basis.

Statistical information is expected to accompany the narrative description, serving to



disaggregate the available information in order to investigate not only the situation in the country
as a whole but also of the different regions and groups within the country. The Committee on
Economic, Social and Cultural Rights has requested that “specific attention be given to any
worse-off regions or areas and to any specific groups or subgroups which appear to be

particularly vulnerable or disadvantaged”.

59. Human rights treaties seek to promote and enhance not only a government's international
accountability, but also its accountability to its own citizens. The preparation of the report
provides an important occasion for consultation of the appropriate social, economic, cultural and

other sectors of society.

60. In this regard a variety of States from different regions of the world have begun to experiment
with different forms of consultation. Some have sought inputs from non-governmental groups on
particular issues, others have requested such groups to submit comments on the draft reports, and
still others have entrusted the preparation of the reports to a group which includes representatives

of the non-governmental sector.

61. The obligation to prepare successive periodic reports at specified intervals provides an ideal
opportunity for evaluating progress achieved over time. The supervisory committees themselves
tend to stress this element by making comparisons between the problems identified at the time of
the examination of an earlier report, and those observed when considering a subsequent report.
Similarly, States which have set themselves targets or benchmarks against which to assess their
own progress, can use the periodic reporting process as an occasion for measuring progress (or a

lack thereof) and re-evaluating the suitability of the relevant benchmarks.

62. The principal human rights treaties generally request States parties to report not only on the
progress that they have made, but also on any “factors and difficulties” that have affected the
realization of the rights in question. It is sometimes suggested that States cannot realistically be
expected to acknowledge that they are having problems in any areas and that reports will
therefore inevitably only deal with the “good news”. But this approach is clearly misplaced and

the supervisory committees tend to remain unconvinced by reports suggesting that all is well in
the world. It must be accepted that no State can expect to have a perfect record in achieving
respect for human rights. Even where the situation is generally very positive there is always room
for improvement. The frank acknowledgement of problems, even if they are reckoned to be

almost intractable (or at least not readily capable of resolution), helps to establish the good faith
of the government in the eyes both of the supervisory committee and of its own citizens. The

reality is that a problem must first be diagnosed before a remedy can be found. In that respect



human rights problems can be compared to drug addiction: unless the existence of a problem is

acknowledged, it will almost certainly not be solved.

63. The information on common experiences (both good and bad) makes it possible for States to
learn from one another, and has made it possible for the supervisory committed to formulate
'general comments' based on their awareness of the types of issues governments typically
encounter when translating their abstractly formulated obligations contained in the treaties, into
practical reality. Alston observes that the committees can then distil the wisdom of that collective
experience into advice which is made available to all interested parties.

64. Some States have ensured the widespread dissemination of their reports so that the public at
large might comment, and thus contribute to an on-going national policy debate. This public
scrutiny function can be further enhanced by ensuring easy access for the public at large to the
United Nationssummary recordsvhich document the examination of the State's report by the
appropriate treaty body. There is reason to believe that there would be much to learn from this
inbuilt transparency of the international human rights machinery, for the corresponding
development circles, where the principle aoihfidentiality often seems to reign beyond any

logical reason.

65. Guidelines have been provided for states to assist them in reporting under the various
human rights conventions. They need constant improvements. The Secretary-General, in a
note accompanying the Guidelines for reporting to the Committee on Economic, Social and

Cultural Rights, observed that

The guidelines are intended to facilitate the preparation of reports by States parties.
By following them as closely as possible, reporting officers will minimize the risk that
their reports are deemed to be inadequate in scope and insufficient in detail. The
guidelines also provide a uniformly applicable framework within which the
Committee can work and enable it to demonstrate a consistency of approach from
one report to another. They are also designed to reduce the amount of duplication of

information requested by the various treaty bodies”

66. The Committee has underlined the importance of ensuring that the issues of principle
concerns be dealt with in a methodical and informative manner. This is indeed no small
ambition to reach. It makes it all the more necessary that guidelines for reporting capture the
real critical topics and reflect the contemporary understanding of issues and parameters that
should form the basis of contemporary reporting.



As for reporting on the right to adequate food, the present guidelines may need an updating to
better capture certain important dimensions of the evolving debate and understanding of food
as a developmental issue. It is also a question whether the existing benchmarks, of which
there are very few, are the most relevant and helpful to those who will be charged to draft
the reports on behalf of their governments. The Draft Code of Conduct may be of some help
here. It is imperative, however, that technical experts can co-operate with legal experts in
updating such guidelines. In the case of food and nutrition, the appropriate context for
technical contributions must be the interagency coordinating subsidiary of the ACC, the
Subcommittee on Nutrition which counts as members up to 16 UN organizations involved in
some way with food and nutrition, together with a range of bilateral and NGO observers. |
hope that its next session in 1999, which will be hosted by the High Commissioner for
Human Rights, will duly consider the establishment of an effective working alliance between
the Office of the HCHR and the Subcommittee for Nutrition for mutual learning and

performance in consultation with member states.

67. Also within the countries, the process of identification and compilation of data by and for
the drafters of the state reports should be considered. Who are the providers of the
information listed in this report? Are the providers of information to the report informed on
the utilization of the data, and are they invited to come up with inputs and ideas on how to
report and how to improve the reporting process? Does the country involve in discussions
with vulnerable groups and civil society on how to improve the food and nutrition situation of
these groups? Is the civil society invited to feed into the reporting process? Such question
arise from studying the guidelines prepared by the Committee on the Rights of the Child for
the reporting on the realization of the Child Convention, which goes much further than the
parallel ones for economic, social and cultural rights and thereby encourage a more thorough

consultation at the national level.



Part IV International obligations. The consequences of globalization

68. The United Nations and its member states have under the Charter Article 1(3), 55 and 56
committed themselves to promote higher standards of living, full employment, and conditions of

economic and social progress and development; solution of international economic, social,
health, and related problems, and international cultural and educational cooperation, and
universal respect for, and observance of, human rights and fundamental freedoms for all without

distinction as to race, sex, language, or religion.

The degree to which states have obligations towards persons and peoples living in other states

than their own is a matter of some controversy.

Universalization of standards

69. International human rights law has firmly established that everyone has a right to adequate
food and a fundamental right to be free from hunger. These rights are asserted to be universal,
though clearly they are not yet globally enjoyed. While there has since 1948 been a long

process to make these rights universal, much remains to be done. When 800 million human
beings around the world suffer from severe malnutrition, food security is for them non-

existent. This represents a severe weakness in existing human rights policy.

Globalization and the state

70. The content of globalization is affected by developments in science and technology,
communication and in particular the information processing which has substantially changed

the structure of the global system.

The phenomena most strongly associated with globalization are: Increasing reliance on free
market, free trade, free and unencumbered flow of investment, and the paramount role of the
international financial market, with the IMF and the World Bank moving to the center stage

of world power.

71. There are important positive aspects of globalization, but for nearly two decades now, we
have seen too much of its downside. Achievements in the social fields, such as the right to
just and favorable conditions of work, have been threatened by an over-emphasis on
competitiveness. Similarly, the hard-won rights of trade unions have been threatened by the

undermining of the right to association. When these concerns are brought up in the context of



regulations of trade and investment, they are sometimes met with the argument that social
clause provisions constitute hidden or open measures of protection by the developed
countries. While it should not be excluded that this in some cases can be true, the opponents
of a social clause or of economic and social rights in general may well be protecting
something else, which is their desire to maximize profits by enduring low labor and social
costs. This can well be harmonized with the interests of cleptocratic governments in some
developing countries, who may share the windfall profits with the investors while saving on
wages for the workers and on the costs of social security, health and education.

72. The World Bank has gradually become more concerned with good governance not only
in terms of the requirements of external investors but slowly also in terms of governance

which encourages stability and integration. IMF is lagging far behind.

73. The UN Committee on Economic, Social and Cultural Rights has in its most recent
General Commefit'observed that the negative risks of globalization can be guarded against,
or compensated for, if appropriate policies are put in place. The Committee is concerned,
however, that while much energy and many resources have been expended by governments
on promoting the trends and policies that are associated with globalization, insufficient efforts
are being made to devise new or complementary approaches which could enhance the
compatibility of those trends and policies with full respect for economic, social and cultural
rights. Competitiveness, efficiency and economic rationalism must not be permitted to
become the primary or exclusive criteria against which governmental and inter-governmental

policies are evaluated.

74. As noted by the Committee, Governments and intergovernmental international
organizations have a strong and continuous responsibility to take whatever measures they can
to assist governments to act in ways which are compatible with their human rights
obligations. The realms of trade, finance and investment are in no way exempt from these
general principles and that the international organizations with specific responsibilities in

those areas should play a positive and constructive role in relation to human rights.

75. Universalization of rights seeks to ensure that everyone is free and equal in dignity and
rights (Universal Declaration of Human Rights Article 1). The process of globalization has no
such intention or aim; its sole purpose is to eliminate barriers to world-wide access of
investments and products. It is not inherently good or bad; it has to be judged by its

consequences.



76. It is submitted that the two main features distinguishing globalization from
universalization is the approach to governance and to the dignity of the individual.
Globalization discourages governance except at a very low level. Structural adjustment has
consisted in requirements to downsize government and has encouraged privatization.
Globalization discourages taxation of corporations and of capital transactions and thereby
reduces the resource base of governance. Globalization sees the individual mainly as a

consumer and a producer, a purely market conception of human existence.

77. Universalization, on the other hand, puts considerable emphasis on good governance.
‘The challenge for all societies is to create a system of governance that promotes, supports
and sustains human development - especially for the poorest and most marginal. But the
search for a clearly articulated concept of governance has just begun’.(USb®rnance

for sustainable human development, a policy paper, January 1997, p. 2).

78. The policy paper prepared by UNDP adds that ‘good governance is, among other things,
participatory, transparent and accountable. It is also effective and equitable. And it promotes
the rule of law. Good governance ensures that political, social and economic priorities are
based on broad consensus in society and that the voices of the poorest and the most
vulnerable are heard in decision-making over the allocation of development resources’. In its
policy paper of January 1998, UNDP adds that governance institutions are responsible for

respecting, protecting and promoting human rights.

79. Effective governance requires a considerable degree of decentralization, based on the
subsidiarity principle. Effective decisionmaking should start on the level of the individual
human being, move up through families and household, to local governments, then to state
governments, and finally to international collaborative institutions. Decisionmaking at the
higher level is required only in regard to matters which cannot better be decided at the lower

level.

80. This applies also to food security. What matters is the food security of the individual. It
is normally best organized through co-operation in the household. The local authorities should
take measures which improve the conditions of everyone to improve their food security. At
the national level, the first task is to respect the choices made at the lower level, but also to
protect against unfair practices leading to severe distortions in access to food, and beyond
that to facilitate and to provide when required as described above. A similar, but subsidiary
function should be performed by the international community.



81. The UNDP notes that governments, be it at the national or local level, are not the only
ones involved in human rights and sustainable human development: Of equal importance are
the civil society organizations - human rights and other law-related NGOs, socio-economic
NGOs, community organizations and various other groups and the media who play, or could

play, an important role in monitoring, protecting and promoting human fights

82. These are ideal requirements. They correspond well to the quest for universalization of
human rights. Indeed, the very purpose of that process is to promote the emergence of good
governments, which respect, protect, facilitate and fulfill the whole range of human rights,
and which give the same attention to economic and social rights as to the civil and political.
Food security for everyone, in particular for the most vulnerable, would thereby become a

core consideration in good governance.

83. How does this relate to the notiongtdbal governance? This is a concept with even less
clarity of meaning. Global governance is sometimes loosely defined as the process by which
the world community collectively manage and govern resources, issues, conflicts and values.
There is every reason to doubt, however, that the world commaoiliigctively manage

resources and conflicts, though some efforts in this direction can be observed.

84. It is my proposition that two different trends, sometimes overlapping but often in conflict
with each other, are mixed together under the loose term 'global governance'. One is the effort
of 'governance' which stem from the processes of globalization driven by the powerful
transnational corporations and the media and communication conglomerates, to some extent
supported by the states in which most of them have their headquarters. Their major
international institutions are the IMF and, to a lesser extent, the World Bank. The coalition of
the richest states, the G7, play a major role in influencing the decisions of those bodies. They
determine the content and conditions of structural adjustment, because they decide the
conditions for credit and investments. They also hold the greatest influence in the World

Trade Organization. In brief, these are the structures of governance for the global market.

85. There is an entirely different trend, consisting of the intergovernmental organizations
operating within the framework of the United Nations Charter and increasingly in co-
operation with the international civil society as represented by the NGOs. To simplify
matters, | shall here assume that these are the agents of the processes of universalization, in
distinction to globalization. Ideally, they seek to develop and to implement common standards

based on the notion of 'sovereign equality'.



86. Equality refers to the equal rights of each member of the international system of states to
have a say in the formulation and the implementation of the standards. Sovereignty, in its
modern sense, has two meanings, the internal and the external. The internal aspect of
sovereignty means the sovereignty of the people - the whole people, exercised on the basis of
participation by all members of society, in ways which ensure a broad consensus in society as
a whole. The external sovereignty means that the people through its representative
government controls its own resources and has the freedom to regulate their use, within the

limits set by international applicable to all states on a basis of equality.

87. Ideally, global governance would consist of the collaborative institutions set up by
responsible and representative governments, in collaboration with the emerging international
civil society consisting of NGOs. The purposes of such collaborative institutions would be,
in the words of the Charter of the United Nations, to ‘solve international problems of an
economic, social, cultural, or humanitarian character, and in promoting and encouraging
respect for human rights and for fundamental freedoms for all without distinction as to race,

sex, language, or religion’.

88. Among the agents of global governance in this sense are the international human rights
bodies which seek to ensure the implementation of all human rights - civil, political,
economic, social and cultural. They do so on the basis that the direct responsibility for the
implementation of human rights rests with the state. This, however, requires that the state is
able to fulfill this function. It requires that the state is able to manage and to control enough
resources to ensure the enjoyment of all human rights, including the right to food, inside its
territory. It therefore also requires that the state is able to protect universal labour standards

against the demands for 'flexibility' demanded by the transnational corporations.

89. Most other UN agencies and bodies, such as UNICEF, WHO, UNESCO and some others,
are also promoting universalization rather than globalization. Their purpose is not to promote
the unregulated and open global market, but to promote the enjoyment of human rights and
basic needs of everyone and to help and assist responsible governments in achieving such

aims.

90. More precisely, it is my proposition that the approach chosen by the United Nations
Development Programme in recent years points in the direction of global governance based
on universalization of standards rather than on market-driven globalization of profit. The

concern of the UNDP with sustainable human development, the way it approaches the

question of good governance, and the inclusion of human rights in its conceptualization of



development, all point in that direction.

91. Of course, no neat distinction can be made. Directly or indirectly the interests of the
transnational corporations influence the decisionmaking of many UN bodies. Nevertheless,
the structure and composition of UN agencies make them more representative of the world
community as a whole. They can therefore be a counterweight to the purely market-driven
processes of globalization.

92. Global governance in this ideal sense requires positive interaction between states and
those intergovernmental bodies which promote universal standards. As examples of efforts
towards the implementation of universal standards should be mention the world conferences
of the last decade. Many of them deal, directly or indirectly, with issues which have a bearing
on food security. States should incorporate into national policies all the relevant elements of
the commitments made at the World Food Summit in 1996 as well as the '20-20 compact'
agreed at the Social Summit in Copenhagen in 1995, those adopted at the Alma Ata ('Health
for All by 2000" held in 1978, the Jomtien Conference (‘Education for All') in 1990, the UN
Environment Conference in Rio in 1992, and the UN Women's Conference in Beijing in
1995.

93. It is important that states maintain or recapture their ability for regulation. The
globalization of the market, spearheaded by the enforced structural adjustments and
privatization, has undermined the possibility of the state to be a provider. This has its good as
well as its bad aspects. It eliminates clientilism and paternalism, and it opens up for rights-
based empowerment by the individuals, though it also has its negative sides. Since its role as
provider is in decline, the role of the state as protector becomes even more important and

necessary.

94. The idea of a state based on the rule of law is one of the great achievements of the modern
age, and in particular of the Western democracies. The solidity of the architecture of global
governance can only be assured by strengthening the rule of law world-wide. Efforts to make
the rule of law more effective within the international framework as well, to contain the
pretensions of the powerful corporations or states, and to bolster the rights of the weaker
actors. This is in essence the purpose of universalization, as distinct from market-driven

globalization.

95. In future, an increasing number of problems will have to be solved by co-ordinated
activities from the local to the global level. This requires a solid basis of shared values and



principles of action. Common efforts to solve global problems can only be done on the basis
of universally recognized values and principles, which are now codified in human-rights
agreements. Human rights therefore fulfill an important integrating function within the

normative system of world society.

Concluding remarks.

96. The freedom from want, and the right to adequate food, has been a major concern in the
evolution of world civilization, with increasing attention over the last decades. The
commitment expressed by the Heads of State and Government in 1996 should now be
implemented with full determination. A major instrument for this purpose is found in the
human rights mechanisms: The rights, their national implementation, international co-

operation for their realization, and the monitoring of performance.

97. The conditions under which these rights can be ensured are affected by global as well as
domestic processes. The individual carries the first level of responsibility, but the state must
ensure the conditions required for everyone to be able to enjoy their right, and the

international community must ensure that states can manage that task.

98. In the spirit of the United Nations Charter Article 1(3) and articles 55 and 56, as well as

on the basis of the specific requirements of co-operation found in the Covenant on Economic,
Social and Cultural Rights Articles 2 and 11, states should address the issues arising from
globalization by emphasizing the universal respect and application for the standards contained

in human rights instrumentss.

99. To meet cases of emergency, states should collaborate in the provision of relief and
assistance related to natural or man-made disasters and in relation to conflicts, and ensure its
appropriate distribution to those most in need, including the growing number of refugees and
displaced persons. States should also develop international legislation which ensures the
enjoyment for all of the rights to food and nutrition. These concerns should permit any
relevant international agreements, including trade, technology transfer and investment. States
should refrain from assisting or tolerating action by individuals, corporations or other non-
state actors which deprive vulnerable persons of their access to adequate food. International
regulation will be required to ensure that corporations respect the rights for all to adequate

food and nutrition.

100. In the further pursuit of these aims, we should expect and promote intensive



collaboration between states, intergovernmental organizations and the emerging international
civil society as constituted by non-governmental organizations and networks. The discourse

on the definition of the rights and the corresponding obligations are essential for that purpose.
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