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FOREWORD

This study is intended as a furtiber comtritmtion toward a glotal inventory
of national experiences in the field of water law and sdminisiration. In
view of iis interest in promoting agricultural production, which requires
a major censumptive use of water resources, FAO has slways been goncerned
with the legal and institutional aspects of water mapagement. A& egrly as
1950, it initiated the publication of a wvariety of documente on water law
and administration, ineluding country studies on the United Statem (1950),
Italy (1953), Momlem countries (1954/1973), Latin America (1956), ground-
water legislation in Europe (1964), Central America, Caridbean and Mexico
(1975) and in celeoted Furopean countries (1975). Similar gtudies were
later contributed by the United NHatione Econdanic and Soclal Commission for
Apia and the Pacific (formerly ICAFE) for most of its member countries
(1967-1968) and by the United Nations Secretariat on the legal regime of
the absiraction and use of water (1972) and on naticnal systems of water
adminigiration (1974). :

Through the preparation of such studies and with the benefit of extensive
field experience, an Outline wae eventually developed for the systematic
inventery of nationsl water resocurces leglipletive and institutional frame-
works. This Outline based on the hydrologic cycle, conelders water
resources conservation, development and utilization as an integrated

vhole and treate corresponding legal and inestituticnal aspecis accordingly.
The Outline, which is given am an Appendix, has been wsed by FAQ for some
years and served as a basis for the preparation of the present publication.

In recent years, water laws and institutions have undergone a fundamental
process of modification in many countries of Africa. Tho aeleotion of
the country studies in this volume has been made, first of all, on the
availability of date in FAQ's Legislatiion Branch and on the basiz of
geophysical characteripties, juridico-political history or institutional
erganization. It is fo be noted that - at present -~ in many African
countriea, the altuation is in a state of {transition and often rapid
changes ocour in their legal-institutional framework.

e original research of some coumtry monographs or the final preparation

of some others have been contrituted by individusl lawyers in their
‘peraanal ocapacity, The following lawyers have pire d the country mono=
graphs or oompleted the essgential legal materials mtry nenogyaphs indi-
oated im brackets): Dr, D. Alhéritidre (Burundi, Swasiland), Hs. 2. dptekman
(daben), Dr, S. Burchi (Zambia), Dr. S. Burchi and Dr. PeWeJ. Odero (Kenya),
Dre Col. d'Arifat, Q.C. (Mauritins), and Dr. B. Wehlwend {Sierra Leone)s tbe
remaining parts of the stwdy (Part Gne - Gemeral Part, as well as Benin,
Bthiopia and Upper Volia), have been prepared by Dr, Dante A, Caponera,

Hr. R« Darroll bhas helped with the preliminery preparation of some country
monographs and aseisted in the editing of all the studies. We would like to
reécord here cur appreciation for their contributiom awd collaboration.

The ten country monographs included in thils etudy may poseibly contailn
omlesions or stetoments based on such incomplete information as wap
available in some cagea, The Legislation Branch will accordingly be
grateful to any reader who would point out smoh deficienclies so that
they may be taken into account ln any future edition.
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I — INTRODUCTTON

Te General Remarks

1. This Intreduction l/ outlines triefly the major problems in the field ef
water rescurces law and adminigtiration in Africa, stresses their rele within integrated
water resources plamning and identifies the sources of water law and administration in
the African region so as to provide a general introductory context within which the
individual s{udies which fellow may be more meaningfully appreciated.

2« It is also part of the contribution of the Feod and Agriculiure Organization
of the United Nations to the work being carried out in the field on waier law and
administration hy the United Nations BEconomic Commission for Africa.

3. The problems of challenges of Africa with regard to the development of itg
water resources must, at the ocutset, be seen in the light of the pariicular history of
Africe immediately .preceding current times. As from 1950, at which time independent
States of Africa were only few {Egypt, Ethiopis and Literia for instence) their number
has increased to almost fifty. This is important with respset to the use of inland water
resourccs shared by two or more States ng well as i0 those economic provlems which have
arisen from a fregmentation. of once wider markers. As a conseguence, there has been a
widespread awareness among African countries of the need iv break down smallescale
aconomic organimations and to move toward a larger regional and continental cooperation.
This has entailed +he creation of regional, sub-regional, drainage basin and continental
crganizations with the purnose of pursuing common economic, financial and soclal goals %f.

l/ Most of the contents of this Introduction is an aménded and updated version of a paper
prepared by D.A. Caponera for the UN/EEA Working Group of Expertis on Water Resources
Plaaning and entitled "Water Folicy Administiation and Legislation in Africa",
(WRD/CONF/4, 14 May 1970), and of a subsequent Note prepared by the same author for
the UN/ECA Regional Preparatory Meeting for the United Nations Water Conference {held
at Addis Ababa, Ethiopia, in September 1976) entitled "Legal and Institutionszl Aspects
of Water Resources Development in Africa', FAQ Backpground Paper No. 10 {Legislation
Branch), June 1976 (W/KO 358).

%/ The following are the most important among these organizations: O.A.U;(Orggnization
of African Unity) created in 1963 and compozed of the majority of African States
for the promotion of unity and international cooperation: C.D.A.C. (Commanauté
Soconomique de 1'Afrique de 1'Ouest) oreated at Pamako, June 1972-1974 and compored
of twelve states; Conseil de 1'Entente, oreated in May 1959 and composed of Benin,
Ivory Cocast, Niger, Togo, Upper Volta; E,4.0C. (fast Lfrican Community) created in
1963 and composed of Kenys, Tanzania and Uganda; 0.C.4.M. (Orggnisation commune
africeine et mauricienne) created in 1965 and including ten states; U,D.E.A.C. (Union
douenisre Goonomicue de 1'Afrigue centrale) creatsd in 1966 and including four atates;
S.h.C.U, (pouthern African Customs Union) created in 1969 and including Botswona,
Lesotho;-Sonth Africa and Swesiland; U.E.4.C. (Upion des etats de 1'Afrique centrale);
E.F.C. (European Boonomic Community /Associated African and lelegasy Statos, comprising
‘wenty-two states and rormed in 1963, In the more specific field of wmter resources
there are the O,M.V.S. (Orgenisation pour la mise en valeur du fleuve Jénégal)
established in 1972 with three states, the Lake Chad Dasin Commiggion (established in
May 1964 omong four states) and the Niger River Commission (established in 1963 with
eight ctates), the Semedalo-Cambian Permanent Executive Secrsiariat {established in
19467) and the Coordinating Commitiee for the integrated Development of the Gambia River
Basin (established in 1976}, and the Electricity Community of Denin (esiablished in
1068 betwsen Togo and Benin). i
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These regional arrengemente may greatly facilitate integrated azdmipistration and legislation
programmes aiming at approximating, harmenizing or unifying national water resources lawe
and institutions for which such regional arrangemenis could provide a ussful framework,

It is, however, the choice of the most suitable type of regional arrangement that presents
the greatest problem given different political regimea, languages, legal systems, economic
and other motivatiions comstituting unifying or dividing factors. From the results they

have achieved, it would seem that basin, or in the case of extremely large vasing, sub-basin
organizations constitute the ideal framework for the integration of the lsgal-institutional
aspects of water resources at the regional level 1/, '

4. The differences in natural conditions prevailing within +the African continent
algo peint to the need for wider regional arrangements, Over large paris of the continent,
rainfall is marginal or erratic and constitutes a limiting factor to agricultural’
development. Many governments are now desirous of transferring from ghifting cultivation
or from cash-crop production o irrigated sgriculture, from a subsistence to a market
agriculture; all these policies rcquire a more efficient harmessing and mansgement of
available water resources. The desire to promote agriculiural progress has witnessed the
development of various types of agricultural schemes, such as irrigztion prejects implying
the relocation of people on new land‘g/, or other large-scale undertakings, Large—scale
water rescources projecis are generally successful only where there is adequate planning,
advance knowiedge of technical, economic and social factors and appropriate legal-
institutional framework. In turn, rational water resources management calls for a
corresponding policy supported by zdeguate legislation and institutions in the organization
and implementation of which regional arrangements may alsc constitute useful frameworks,

5+ Another dominant feature facilitating the introduction of a rational water
resources administration eand legislation in Africa is the existence of traditional
customary legal-inatitutional frameworks. WMedern tendencies in water resources policy,
administration and legislation require peoplefs participation in the management of water
resources, something which i1s generally achieved where a less individualistic and a more
community-~oriented approach prevails in respect of the ownership, distribution and umse
of waler as well as within the organization of water users' associations, consortia or
cooperatives., Such an approach, which is difficalt to introduce in Western types of
societies, is, however, congenial to the African environment where the existence aof
traditional forms of commmnity organizations, associations, resources ownership and
right of use, may greatly facilitate ite institutionalizaticn; this has alrsady taken
place in the case of commmnal farming and graszing, and in the creation of land users®
associations and cooperatives for imstance 32/.

i/ The most important examples are the 0.M,V,S., {Senegal Basin Authority), Chad and
Niger Basin Commissions.

g/ The Gezira cotton, Office du Niger and Weat-Nigerian mettlement schemes and the
one million acres seitlement schems of Kenya.

;/ Successful experiences include the Jokokwarc Kinship groups in Malawi (Nyssaland)
and Kenya, the cooperative farms in Uganda, the champs collectifs in Mali, and the
ujamasa village programme in Tanzania,




While pew institutions and lawe will, where desirable, progressively replacse
customary practices in Africa, many of the old traditions and atiitudes will survive
béoause cultiral backgrounds tend to evelve slowly even in the face of sweeping attempts
at reform. In addition; the mere fact that these traditions are long-~standing does not
mean they do not have aspects of value which ghould be retained.

e The Need for Adeguate Water Law and Administration

€. MNost African governments have recognized the fact that water resources
development will continue to provide the foundation for the development of Africa as a
whole. The value of water is not undmown to African traditions: one of the greatest
civiligations of the world -~ the Kile vivilization - was born of an African river.
In West Africa, small {emples in honour of the gods of thunder, water, earth and feorestis
tostify to the religious reverance for such basic natural resources.

Ta ‘The need for adequate water administration and legisiation is evidenced by
the ever growing demand for water and by the luwportance of this resource for the social
welfare and economic deveclopment of any country. In the beginning of the development
process, little or no conflict exists among various users and uses of water as they can all
be satisfied easily; water legislations and institutions have followed the same devolopment
pattern and different legal enaciments and organizations have been provided for controlling
each type of wnter use. With population growth and the increase of water use, the demand
for water has increased tremendously and conflicts among users and uses have arisen.
Pricrities and preferences have had to be established: this is one of the objectives of an
efficient legislation.

8. Land and water ecomomics, which are closely interconnected, cannot be
adequately implemented unless appropriate legal and adninistrative provisions are
estatlished. Irrigation, drainzge, flood and pellution control paractices are carried on through
technical and engineering surveys, schemes, and water development works. They study of
their legael and institutional implications needs to be carried out simulianeously. Prior to
starting technical works, the legal regime of water ownership and use righis needs to be
ascertained. Upon compleiion of water development schemes, it is then necessary to devise
the most efficient weter distribution and utilizetion patterns compatible with loecal
conditions end needs. This is dome through the drafting aznd enaciment of legal provisions.
Economics requires clear legal rights, clearance and an adequate redistiribution of existing
rights in order to economically safeguard aay financial investment.

9. Damzge caused to agriculture by water pollution are equally relevant., Plant,
animal and human life needs to bhe protected by meane of adequate legel provisions agzinst
water pollution. The effects of water pollution are a matter of extreme concern in
European and Horth American countries, and similar problems should be prevented from
reaching the same proportions in African or other developing countriss. Although the
pollution protlem iz already present, it is still relatively easy to bring it under control.
In the case of international river beasins, cooperative action among basin states is
LECeBBaTy.

10. Priorities among different water utilisatiors can be dealt with more effectively
where national and intermational administrative machineries for water control are set up.



In order o ensure the most efficient use of water, the catchment area of the river basin
should be treated as =2 single economiec unit for overall water policy formulation and
implementation., This need is recognized by economizts, engineers and Lydrologiste as
well as by ihe most recent theories on international water resourceas law 1/.

11, The existence in many countries of 2 large number of legal cnactments and
water institulions is a hindrance to {their clear understanding and effective operation, as
well as a restraint on the adoption of the needed policy. MNost existing water laws and
regulations have been enacted to meet particular situation without muck concern for the
overall interests and future neceds of the country concerned. The mumber of institutions
dealing with water alsc creates difficulties for the smooth implementation of sound water
resources pelicies,

12, The need for efficient water institutiomsupported by adequate legislation
becomas therefore unavoidable. Due to the fact, however, that these problems are generally
encountered not by lawyers, tut by water technicians and economists, the exact content,
gpirit, implications and extent of water adminisiration and legislation are either
overlocked or not well known.

13+ On the otker hand, lawyers, in genreral, lack in their legal fraining the
Imowledge of basi chydrologic, technical and economic data which are indispensable for
dealing with water law and, therefore, are generally not eguipped to provide those legal
and institutional solutions sought by water technicians and eccnomists,

14. The science of water resources policy, administration and legislation is a
relatively recent one and necessitates and inter—dieciplinary approach. Starting from the
technical aspects of water (hydrologic cycle, different types of use, single or mmlii-
purpose projects, eiv.) and passing through its economic and financial components, it
purnorts to provide the planner with those legel and institutionazl tools which are
necessary for solving the problems encountered by the technicicans and economists in +the
field of water resourcese conservation, development and utilization. ‘

15. Modern water resources techmology and economics require at an increasing speed
that adequate attention be paid to the legal and institutional aspects of water resourcea
plamming, development, use and conservation activiiies so a5 to facilitate the solution of
all the problems arnd constrainls that such aspects represent in the field of water. This
is particularly irue in the African continent where countries are now faced with the need
of accelerating their economic growth due to rapidly changing world economic conditions
and increasing population growth.

16, The problems comnected with water administration and legislation are being
increasingly studied hy the U.N. system of organizationsz for the benefit of Member Countries,
FAQ started their study in 199C and has published a good number of studies 3/; the United

1/ Integsrated River Basin Develcpment, U.N, Documsnt E/3060; International Law
Association, Committee on the Uses of the Water of Intermational Rivers, Report,
4A8tL Conference (New York) pe 5C.

g/ Milo Williems "Water Laws in the UBA", FAQ Agriculture Development Paper No, 2,
Washington, USA, 1951. Dante Caponera "Water Laws in Moslem Countries", FAO
Agriculture Development Paper No. 43, Dome, Italy, 1954/96, re-edited in 1973 as
Irrigation and Drainage Paper Hoe. 20/1; H.T. Sandoval "Water Law in Central America,
Carivhean and Nexico" - Legislative Study No. 8, FAQ, 19753 FAQ Legislation Branch
"Water Law in Seleclied European Countriem™ — Legislative Study No. 10, FAQ, 1975.

A fyull list of the IAQ publications and studies in the field of water law and
adminietration is included in "A Summary of the Currept Activities of FAO ac regerds
the Legal and Institutional Aspects of Water Resources Management"”, Background Paper
No. 2, Rev. 1, by FAO Legislation Branch, Home, 1975.
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Nations, the Economic Commissions for Asia amd the Pacific (ESCAP), Burope (HCE) and TLatin
America (BCLA) have all underteken studies in these fields 1/. Technical assistance is
also being provided to many countries wishing tc modernize their water administration and
legislation and to formulate national water policies.

3. HWater Resources Policy, Adminisiration and Legisiaticn and Integrated Weter
Rezources Planning

17. The study of the technical, ecomomic, financial and cther aspscts of water
resources development, coneervation and utilization camnol be successfully implemented
unless water institutions and legislation at every level - internationzl, nationzl, regional,
tagin and local-are adequate. Often, water resources projects, though iechnically and
economically well planned and oonceived, have been hampered, retarded or subject o failure
as a consequence of inadequate water institutions and adminisiration which, in turn, have to
be supported by an up~to~date water legislation,.

18, Water, iogether with land, subsoil wealth and human beings is one of the
major and besic natural resources on which each government should plan harmonious economic
development for its survival and progress. OSincs water is indispensable to man, animals
and plants, it constitutes antomatically a limiting factor to such economic development.
In view of rapid population growth, technologiczl progress, general improvement of living
ccnditiong and the corresponding increase in water demands, available water resources must
be protected, conserved and efficiently utilized both in quantity and quality.

19, The overall objective of water resources adminisitration and legislation is
Yo ensure the implementation of clear-cut water policies. A sound and well balanced water
resources policy should be viewed, as the case may be, at the national, basin, regional,
local or projeot level. It should be framed according to the slituation znd regquirements
_existing in any particelar State, region or basin, and be concerned with finding ways and
neans® to satisfy existing and future water demands for different purposes on ihe bagis of
the availability of water, existing uses, socic-economic requirements, pepulation greowth
and technical possibilities. Proper policy planning of the alloestion and management of
available water and financial resources at every level is indispensable: thie is what an
adequate water administration and leglslation is expeoted to implement.

20, Just as a national waler resources policy must be viewed within the context
of an overall national developmeni plan, as it may cither constitute a catalyst or a
barrier to such naticnal plans, a system of waler administration as a part of a national
infrastructure may act either as a stimulus to ¢r as a congtraint upon the national
development process. Likewise, water legislation, which constitutes 2 means to implement
water policy decisions, may either facilifate or hinder the raticnal utilization of
‘water Tesources.

1/ "Water Legislation in Asia and the Far Fast", Fart I and Part II, Weter Resources
Series Neo, 31 and 35, 1967 and 1960 (ECAFE); "Guidelines for the drafting of wmter
codes", Water Resourcea Series No. 43, 1973 (FCAFE); "National Systems of Water
Administration”, United Nations, 1974; "U.N. Procesdings on Water Resources
Adminigtiration", New Delhi, India, 1973:; "Abstraction and Use of Water: A Comparison
of Legml Regimes", United Nations, 1972,




21. In all countries of the world, and those of the African continent are no
exception, water resources may be uiilized for many beneficial purposes: domestie,
municipal, irrigation, livestock watering, industrial, hydro-power gensration, transport,
Tfishing and recreation. The same waters, if not properly managed, may cause harmful
effects such as floeds, poor drainage, overflow, salinization, siltation, waterlogging,
soil erosiom, ete. Finally, the uncontrolled waste and misuse of water may cause health
hazards and pollmiion. Due to this wide range of water uses, harmful effects and cquality
agpects, many government ministries, autonomous institutions, private oorporations and
individuals are generally concerned, interested or users of water. On the other hand,
many legal enactmentes often purport to govern specific water uses, harmful effects or
misuses, and each of these laws im administered by a different ministry or department
without apparent or enforced coordinatlon. The results of this sitwation are: overlapping
of authority in the field of water, lack of or poor planning and coordination, sectoral
approach to water projects, detrimental effects of one project on ancther, waste of
natural, financial and human resources, insecurity in the right to use water and
uncertainty as to the successful implementation of projeots. In the case of intermaticnal
drainage basins, the lack of adequate institutions and agreements renders the development
of water resources projects either problematic or, sometimes, a cause of international
water disputes l/.

22+ As a consequence, water resources policy must take into consideration the
legal and institutional aspects of water, both with respect to their technical and
economic implications at every stage of the water problem: plamning, constructiem,
operation and maintenance.

IT - SOURCES OF WATER LAWS AND INSTITUTICNS E/

23, [Existing weter institutions, administrations and laws in Africa are
derived from one or more of the following legal systems: African customary law, Roman
law, Moslem law, European €ivil Law and English Common Law systems and other systems of
law, Their scope and contents is analysed in the following sections.

Te African Customary Law

24. African customary law has relevance in fields such as land tenure, grazing,
cultivation, animal watering and fiching rights, userz'asscciations, land settlement and
redistribution, succession, as well as in the procedures relating to the recording,
"immatriculation®; registration, adjudication and settlement of disputes on such rights.

1/ For a detailed methcdological approach to the study of legal-institutional aspeots
of water resouroes see "Cutline for the preparation of =2 national water resources
law inventory" bty D.A. Caponera, FAO (Legislation Branch), Background Paper No. T,
Rome,; 1975 and, in the case of international water resouroes "Outline for the
preparation of an inventory on the legal and institutional aspects of intermational
water resocurces basins" by D.A. Caponera, FAO (Legislation Branch), Beackground
Paper No. 11, Reme, 1976,

g/ Thie Part II is also based oa an amended and updated version of the two papers
prepared by D.A. Caponera for the UN/ECA meetings held at Addis Ababa, Ethiopis,
in 1970 and 1976 as dec-~ibed in footnote 1 of page 1.




Such customzry laws vary from country to country. One of their major characteristics

is the "community interesi" found in land tenure systems all over the continent l/. It
has & customary origin and is mostly unwritiem.

2%, Legislation to adjust African custiomary laws to development needs represents
a current policy issue in many new States of Africa 2/. Such African customary laws,
particularly with respect to land tenure, grazing righis and cultivation rights, have
been specifically recognized in the legislation of meny African countries, such as
Camerocn é/, Ghana 4/, Nigeria j/ Tanzania 6/ Zambia 1/, Ivory Coast and Benin 8/
Congo 8/, Niger 8 /, Upper Volta 8/, Central African Empire B/ Kenya, Usanda and Sudan 9/,
Gabon 10/ {only as ”dr01ts personnels") In Madagascar, such righte are considered as
"droits d'usage" 11 In Tunisiz a special “régime" is provided for the so-called "terres
collectives® 1 and in Libya tribal lands are treated as "communzl property" 2 13/ In
Senegal, any land not forming part of the public domain or prlvately held under the
immatriculation' system belongs to the national domain but is handed back to the authoritie
of the community for redistribution Jﬂ/.

=

The only exception to this general principle is to be found in countries such as
Mauritius, Sesycheiles, Comores, etc. which were uninhabiied before the arrival
of the Europeans.

AN

For a survey of the reception of customary lew in modern legislationg imn Africa, see:
F.M, Mifzud, "Customary Land Law in Africa", FAQ, Rome, 1367,

Decree Law Ko. 2 of 1963,

¥.A, Ollemm "Primciples of Customary Land Law in Ghana', p. 4.

Federal Territory, Section 27 (1) High Court of Lagos Act, Cap. 80; Western Nigeris=,
Seotion 12 {1) High Court Law, Cap. 44; Northern Nigeria, Section 34 (1} High Cours
Law, Cap. 8, as amended.

ko I oe
T T e

6/ Tanganyika Land Tenure Ordinance, 1923, Preamble.

Z/ The Northern Rhodesia {Crown Lands and Native Reserves) Orders in Council, 1928
to 1956 and the Northern Rhodesia (Native Trust Land) Order in Council, 194T to
1959; the Northern Rhodesia (Qivembe District) Order in Council 1959,

§/ Decree No. 55-~580 of 20 May 195%, reorgsniszing land tenure in Frenoh West and
Equatorisl Africa.

2/ Land Settlement and Hegistration Ordinance, 1925, Zection 13, as anended.

19/ Loi No. 14/63 fixant lz composition du domaine de 1'Itat et les regles gui an
déterminent les modes de gestion et d'aliération.

11/ Loi Ho, 60-004 du 15.2.1960 relative au domaine privé national, art. 11. Voir aussi:
Balard Robert, Le servitude aquas ducendae en droit malgache é&orit et coutoumler dans
son application & 1'hydraulique agricole, Liude de droit africain et de droit malgache,
Cujus Ed., 1965.

12 / Do 1'orgarisation de la propriété foncidre en Tunisie, Thise, Paris, H. Jouve ed. 7903.

13/ P.M. Mifsud "Customary Land Law in Africa, FAO, op cit, p. 9.
14/ Lol No. 64/46 du 17.6.1964 relative au domsine natiopal,
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26, TUnder exipting African customary law 1/, and in spite of fThe import of
western legislation, private ownership of water has remained generally unkmown and.,
according to communal, trital or commmity customary land ftenure systems, individuals have
only a right to use water. This principle of "community interesti" or "ownership" in land
and water may greatly facilitate legal and institutional measures for bringing all water
resources under centralized State control; furthermore, African communal organizations may
alse facilitate the organization of water users' associations, afeature of modern systems
in which the people themgelvss participate in water resources administration im a way often
consistent with African customary practices.

Ce Moslem Law

27. Moelem water law derives from and is an integral part of the whole Islamic
religious, politiecal and social eystem. According 1o Prophet Mohammed, the gift of water
entails a religious obligation deriving from the very nature of water, out of which
"every living creature was created" 2/. No one can refuse surplus water without simming
against Allah and againsi man., The fundamental of Islamie law purport fto ensures to all
members of the Moslem community the availability of water. These fundamentals derive from
the Holy Koran, from the Hadiths (or commentaries) and from the Sunma, or behaviour of the
Frophet Mohammed, According to these traditions, all waters are deemed io be the common:
entitlement of the whole community. This is why in many Moslem countries, weter legislation
considera water resources as belonging to the State, or the whole oommunity. However, this
system of water law and administration reflects also the differences brought about by the
different schools existing within Islam, mzinly the Sumnite School (composed of the
Hanifites, Shafitites, Mmlakites, Hanbalites), the Shiite School (Ismailites, Imamites,
and the Kharagi School (Zaiditess 3/

28, In spite of the introduction of written western water laws, the basic
principles of Islamic water law are still observed and stricily followed as local
customary law by the population of countries such as Algeria, Benin, Camercon, Central
African Umpire, Chad, Egypt, Fthiopia, the Gambia, Chana, (Guinea, Ivory Coast, Libyz,
Mali, Mauritania, Morocco, Niger, Nigeria, Senegal, Sierra Leone, Somalia, the Sudan,
Tenzania, Togo, Tuniesia and Upper Volta.

29. Due to the religious character of Islamic law, any attempt fo enact moderm
water legislation in those countries must consider the existing contect even more
carefully than usual in order to avoid measures which might offend not only the cultural
but also the religious values and institutions present in the country concerned g/.

'

3

1/ There is a large body of recent studiea on customary land laws in Africa:

T Hatchinson end others "Africa and the Law'', the Upiversity of Wisconsin Press, 1968;
Michel Bachelel, Sysi®mes Fonciers et Reformes agraires en Afrique Noire, Libr, Gen,
Droit et Jurisprudence, Paris, 1968; Droits Fonciers Coutumiers in Kecueil Penant,

Revue de Droit des Pays d'Afrique, Janv/mars 19T71; L.C. Green '"Native Law and ile

Common Laws Conflict or Harmoay'; A.F. Allol "New Fesaye in African Law", 1970;

K.M. Baye "Droit Africain: ses voies et ses vertus" in Revue 3énégnlalise de Droit,

Vol. 4, pe 5y March 1970; K. Opoku '"Traditiomal Law under French Colonial Kule", in
Verfassung und Recht in Ubersee, Vol. T, pe 139-153, 1974 and "Evolution déu dreit fonciler
en Afrigue occidentale", Vol. 6, pe 385405, 1973; G. Ciparisse, Approche anthropologicue
de la sociceconomie du developpement, (cas du Zaire), in Current Anthropology, Chicago
Press, March 197%.

2/ TD.A. Caponera 'Vater Laws in Moslem Countries", op cit, (French and Ingiish editions).

3/ Ibidem.

4/ "Iyolution and Conce~ts .~ Water Legislation" (e comparative analysis of Chinese, Roman,
Moslem, Hindu anc ..her systems] by D.Ah. Caponera, in Annales Juris Acquarum, published

by AIDA (Internatiomal Associavion for Water Law), Mendoza, Argentina, 1968, p. 306.
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3. Earliest Roman Water Law Principles

30, Roman water law principles are equally relevant to the Afrioan Ceontinent
gince in the first place they were imposeddirectly during the Homan Enpire and were
subsequently introduced indirectly through the continental "Civil Law" systems {such as
those of Belgium, France, Italy, Portugal, Spain and the Netherlands for instance, in which
Roman water law oonstitutes the fundamental source). The same holds true for African
countries which received the "Common Law of England", itself influenced by Roman Water Law
principles. In view of its relevance and influence in existing African water law, it may
be useful to.quote the hapic principles of earliest Roman water law _1/.

37. Roman law divided water into ihree categories:

(1) private, which was regulated as patrimonizl goods by ordinary civil law
governing private ownership. This was water springing or flowing within
one's privately owned land and could be sold or alienated together with
the land on or under whioh it occurred. This principle gave birth o
the so-called "riparian doctrine';

(ii) common (in Latin cammmes or res nullius), when uhoccupied or without
owner, hecause its nature did not allow any ownership or usufruct
{res vacantes). Natural law permitted the use of such waters ta
everyone without limitz or perwission. Atcerding to the Justinien
principle, "air, water and the seashore are common fo all! gf, these
water§ included rain and non-navigable rivers (aqua . profluens — flowing
water);

(iii) public, which included large rivers, canale and lakes which were
"navigable'". These waters were governed by public law and could nox
be subject to any servitude or prescription. Their use could only be
subject to State or judiciary contrel, as the State wes their owner,

4. Water Law Principles in the Civil Law System

32. The original Roman water law principles were codilied and accepted in those
"ode Countries! such as Belgium, France, Italy, the Netherlands, Portugal, Spain, etc.
and have strongly influenced the water laws and institutions of those African countries
where such kind of legzl and institutional framework was introduced. According to the
principles applying until recently in Civil Law countries, water may be either private
or public. Public waters are those belonging to the public or national domain, a2né their
utilisation is or should he subject to government permits, authorizations or concessions,
Private waters are these which, not being public nor declared as such, may be freely
utilized on the basis ¢f the riparian docirine. Under this system, ane or more basic
legzl texts {2 comstitutien, public land laws, etc.) define the public domain, including
water; and specific legislation regulates the use of private waters (Civil Code, water laws,
irrigation laws) 3/.

j/ For a recent study on Roman Water Law, see: "Roman Water Law System" in "Global Water
Law Systems" by D.A. Caponera, Valencia Conference, Spain, Colorado State University
ors, 19715
E/ In Latin: "Et quidem raturalia sunt, ser, aguam et litora maris", Justinian, IT C.
é/ For a recent study on similar water law principles, see: water Laws in Selected

European Countries", FAC Legislative Study No. 10, (see: Belgium, France, ltaly,

Spain}, Rome, 1975,
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13, TUnder ihe presbure of modern technical and economic demands made on water
resources, the category of "private waters' is disappearing in these Buropean countries
and 2 much larger degree of government control on water uses is being introduced. A= an
example, the Water Code of France of 1964 1/ and, subsequent regulations placed all water
uses under the control of either the Central Government or an authority having jurisdiction
over the basin concerned and wter is no longer sub-divided into public and private but
intc "domenial and non-domanial waters". The cbeolete concept of 'mavigability and float-
ability" to indicate public waters has been repealed. The same tendency is appearing in
other "Code countries": e.g. Belgiun, Italy, the Netherlande, Spain,

S Water Law Principles in the English Common Law System

34, Under this system there can be no ownership in the running water of a stream,
river or natural channel. Such weter {res mullius), regarded as transient and elusive,
is "publici juris" and may be used by the riparian land owner preovided such use is reasonable.
Only the water which accumulates or falls on ome's land and is collected in artificial or
natural drains and reservoirs may be privately owned; such & private ownership lasts only
during the times of possession., The same principle applies to underground waters which
bocome the property of whom abstratts them and retains them in his poszession. The vesting
in the Crown of amny particular water, river bed or embankment must be so established by law.
Similarly, only a court decision or an administrative ordinance or regulation may limit
or restrict the right to use water by a riparian owner g/ over and atove the limitailons
inherent in the natural flow and reasonable use criteria.

35. This system of water legislation @nd administration has influenced the
Water laws and institutions of thore African countiries which have derived their legal and
institutional system from England. 1In the countries following this system, many laws,
ordinances, regulations or other legal enactments (principal or subsidiaryj are issued for
administering or regulating specific subjects related to water.

36+ As in the case of European c¢ivil law countries, the original system in the
United Kingdom based on riparian doctrine has been limited in England itself by ithe Water
Reasocurces Acts of 1963 and 1973. These ActE, in centralizing water administration at the
national and basin levels have practically subjected all water uses to government ceontrol,
These Acte have also consplidated all the existing water legal enactments into one
comprehensive water code é/.

6. Other Systems of Law

37+ In recent years, other systems of law have had an influence on the customary
and other imported water law systems of Africa. Some countries have received socialisi
systems of law while others have replaced the pre-existing system with a new sysiem of
water law., Under these new systems, water resources tend to be recognized as exclusive
community or State property and the right to their use is granted to communities,

1/ For a recent study on these countries, seet"Water Laws in Selecied Furopean Countries",
op cit,

2/ See: England and Wales in "Weter Laws in Selected Buropean Countries", op cit, p, 27

and ff.

jf Ihidem, (for these latest tendencies).
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scoperatives or other forms of associations 1/.

III - THE CODIFICATION PROCESS OF WATER LAW AND AIMINISTRATION IN AFRICA 3/

1. General Remarks

38, It is difficnlt at present to make a thorough analysis of the existing
situation with respeci to water resources administration and legislation in all <the
countries of Africa because of: (i) the limited amount of information available, (ii) the
rapid political and legal changes taking place in many countries, (iii) the different
conditions existing from one country (or group of countries) to another country (or group),
and {iv) the presence, in many countries, of a mixture of different legal and administrative
systems overlapping or merging into each other.

39, Such a study, however, should be undertzken on a comparative basis for the
benefit of all countries concerned. Similar studies have already been made by FAC for
Moslem countries 3/, Italy 4/, South America 5/, United States of America é/, Burope 1/,
Central America, Caribbean and Mexico §/, by ECAFE for the countries of Asia and the Far
East 2/, by ECLA for the countries of Latin America EV, and by the UN 11/,

In the following paragraphs, a brief analysis of the procedures followed in most
countries for setiing up water administrations and for enmacting water legislation, has bteen
made, The general patterns followed by groups of countries deriving their water legislation
and administration from major common legal and administrative systems is also described.

The methods and procedures by which water laws were codified and water

administrations organized wvaries according to the religious, political, economic and
physical conditions of each couniry or group of couniries.

2. Countries formerly under the Oftoman Empire

A0, These are generally those Moslem countries, north of the Sahara, which once
formed part of the Ottoman Empire (Algeria, Egyot, Libya, Moroceo, Somalia, Sudan, Syria).

Por a description of the Soviet System of Water Law, see: "Water Laws in Selected
Inropean Countries", FAQ, Vol. IT.

Thig Part III is also an amended and updated version of the two papers prepared by
D.A. Caponera for the UN/EEA meetings held at Addis Ababa, Ethiopia, in 1970 and 1976.
"Water Lawz in Moslem Countries", by D.A. Caponera, op cit.

“Water Laws in Itely™, by D.A. Caponera, FAQ Developmenti Paper No. 22, Home, 19%3,
"Mas Leyes de Aguas en Sudamérica', by G. Cano, FAO Publication No. 50, Rome, 1956.
"Water Laws in the USAY, by Milo Williams, op cit.

"Mater Laws in Selected Buropean Countriest, Vol. I, op cii.

"La Legislacifn de Aguas en América Central, Caribs y México", FAO Legislative Study
No. &, Vol. I, by M.T. Sandoval, Rome, 1975.

"Water Legislation in Asia and’ the Far Wasi", UN/FCAFE Water Resources Series No. 31,
1967, Volumes I and II, UN, New York.

UN/EGLA, "Algunos Aspectos de la Legislacién y Adminisiracién de las acuss en Américs
Latina", in Annales Jurie Acquarum, published hy AIDA (Intermational Association for
Water Law), Mendoza, Argentina, AugustwSeptember 1968,

"National Systems of Water Administration", op cit, 1974; "U.N. Proceedings on Water
Hesources Administration", New Delhi, India, 1573; "Absiraction and Use of Water: a
Comparison of Legal Regimes", by L. Tecklaff, 1972.

—
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Under the Ottoman Empire during the secomd half of the 18th century, the "Mejelle Code",
several articles of which regulated the use of water resources, was enacted. Alongside
this Code, Moslem oustomary water law oontirmed to exist, and even today; it is recognized
as an important source of law by the populations of meny of these and other African
countries. Under this system, water ies considered part of the community, to be utilized
freely according to the principles of the “Shariaht i/ tut subject to govermment control.

41, With the end of the Ottoman Empire, new decrees, dahir E/, rules, orders
and laws were enacted which either recast or amplified the previous provisions concerning
water. In general, (i) all water was declared to telong to the Siate, the crown or the
public domain, substituting itself for {the Moslem commnity; (ii) every new use of water
{other than for drinking purposes) admitted under existing legislation of the occupying
powers, as well as under the Shariah, came under govermment controlj (iii) water commiesions
were set up for the recognition or modification of existing water rights, and (iv) a
cadaster was established, which, when land and water rights had been recognized, made it
posgible to reglster and record them in writing, In the above countries, due to the
historical importance of irrigation throughout the centuries, the need of bringing all
water used under govermment control is readily acknowledged.

3. Jountries Formerly Under French Administration

42, Thig group includes those African countries formerly under French West
Africa (AOP) 3/ and Fremch Equatorial Africa (AEF) 4/, Madagascar, couniries which after
the First World War came under French trusteeship 5/, and were regarded as French overseas
territories or departments é/. Water adminimtration and legislation in these countries
derive from the Prenoh legel and institutional system.

43, In thoee countries the firet step was to define the public domain, which
included "public waters", {i.c. either those waters being "mavigable or floatable" or 'non-
private waters") and submit them to a regime in terms of which an administrative concession
was required for their use. Land laws or legal enactments governing the granting of
concessions, or special water laws regulated and controlled the use of public waters.
Private waters (i.e, ithose not being public waters) were governed by the provieioms of the
I'rench Civil Code. These waters could be freely used subjeclt to certain limitations of a
statutory nature (servitudes, rights of wy, etc.). However, other legal enactments
governsd specific aspects of water resources (Code Rural, Legislatlon on hydro-power,
navigation, public health, fishing and foresiry).

A4. However, no centralized administration for the granting of the right to use
water developed, except for those "public waters" belonging to the public domain, generally
administered by the Ministry in charge of the public domain, “enregistrement™ (generally the
Minisiry of Bconomics and/or Finance)., Other govermment administrations responsible for
sectorial aspectis of water regsources development and conmservatiom include: the Ministries
of Apricultural Development and Cooperation, Agriculture, Plamniung, Public Works, Transpor®
and Cemmunications, Pubtlic Health, through their Departments of Rural BEngineering

1/ "Shariah" is the name given by Moslems tc the whole of the divinely inspired,
spiritual and wordly commandments which are, from the religious standpoint, the
evaluation and regulation of all human aotiona., But sce: "Hater Laws in Noslem
Countries” by D.d. Caponera, op cit, pe Ts

"Dahir” 1s the name given to legal enactiments in Morocco.
Benin, Gulnea, Ivory Coast, Mali, Manritania; Niger, Behegal, Upper Volta.
Centrsl African Bmpire, Chad, Congo, Gabon.

Cameroon, Togo.

Gomorez, Djibouti and RSunion.

lon Lol
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(Genie rural), Water and Forests (Faux gi Forfis), Fisheries (P8ches), Bridges and Roads
(Ponts et Chaussegs), Cadastre, Mining, Urbanism and Habitat, Meteorology, Hydraulics,

Hygiene and Public Health.

45, Apart from these government ministries and departments other more or less
autonomous institutions {government mixed institutionms, government sutoncmous institutions,
or private compenies) also have been set up for developing particular water utilizations
such as municipal or domestic water supplies, power generaiion and transmission,
agricultural development, ports and harbours.

4. Countries Formerly Under Zritish Administration

A6. This group includes those African countries formerly under Britigh
Administration 1/ or mendate 2/, These countries derive their water administration and
legislation from English Common Laws

47. In compliance with the old Roman riparian decirine which has strongly
influenced English Common Law, waters were congidered rea nullius, belonging to ne ocne; but
the riparian owners had the free right to make reasonable use of such waters unless they had
‘been specifically brought under government oentrol through speeific legislation or judicial
determination. Crown land, 25 defined in many ordinances, did not, necesearily, include
water resources.

48. Consequently, it 1e generally true that every specific use of water had to be
the object of special legislation which resulted in numerous water legal enactments in every
country. Furthermore, most of the weter leglelation enacted was mainly concerned with
domestic water supplies, hydrc—power generation and transmiesion, with less emphasis on
other uses such ag irrigation and zgricultural development. However, many other legal
enactments were concerned to a greater or lesser extent with resources such as those
relating to waterworke, minine, quarrying, railweys, local government, land drainage,
jransport, public health, town and country planning, coil in navigable waters;
meveral provisicne of these acts dealt specifically with water.

49« No centralized water organization for alleccating or recognizing rights to
use water generally exists. In several countries, there are many "waier authorities” or
"hoards”" at the central or local levels mainly concernsd with domestic water supply. In
addition, several ministriea or departments are alzso directly or indirectly responsible or
interested in sectorial aspects of water resocurces. These generally include the Ministries
of Agriculture, Public Works, Public Health, Planning, Finance, Transport and Communications,
Interior or Local Uovernment, etc. through many departments such as Irrigation, Eleciriciiy,
lines, Municipal, City Corporations, Counties, Lands, Porests, Marine and Harbours, efc.

Many sutonomous or Semi—autonomous authorities are respomsible for the survey,
planning, development and conservation of water supply, irrigation, drainage, electriclty,
transportation, etc.

l/ Botswane, Jambia, Kenya, Lesotho, Malawi, Nigeria, S. Rhodesia, Seychelles, Sierra Leone,
Sudan, Swaziland, Tanzania, Uganda, Zambia.
g/ Togo.
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50. In many countries having this legael and institutional system, there has
recently been a tendency to study water legislation and administration and to set up

‘more ceniralized or centrally coordinated water resources administrations, boards or
‘commissions, the aim being to coordinate activities amons water projecte at national,

basin or local level and centralize regulatory functions with reepect to allocation,
recoghition or granting of weter rights l/.

Sa Countries Formerly Under Portuguese Administration

51. There include Angola, Capo Verde, Guinea Bissau, Mozambique, Sad Tome and
Principe. In thesc countries, the Portuguese system of water administraltion and leglslation
has been introduced, itself deriving its principles from Roman/Civil Code system of law.
In these countries, there is a sub-division of waters into public and privaie, with a
centralized water administration under the Department of Public Works.

S52s The basic water legislation in these countries was emacied in 1946 g/ by
a Decree regulating the use of public waters in the colonies, as subsequently amendad j/,
and implemented by regulations of the local govermors,

53+ According to this legislation, "public waters" are defined and priorities for
‘their use are established ( (i) water supply and hygiene, (1i) irrigation, (iii) other

‘uses), The law ostablishes also the procedure for the granting of rights {o use water:

domeatic uses, including wetering of animals, are free; a simple licence is required for
small uses while a concession is needed in the case of large diversions affecting public
interests. BSpecial licences for studies, investigations and- preferences are alse
established.

e Countries Formerly Under Belgian, Italian and Spanish Administration

(2) Zaire, Rwanda, Burundi

54. These countries derive their water administration and legislation from
Belgian law, In terms of thie system, {Belgium ie one of the "Code Countries"), waters
are divided into two categories: public and private, Public waters are, according to the
Civil Code, those which are navigable or floatable, and as such their utilisgation is
subjeot to govermment adminisirative authorization. Frivate waters are those which may be
privately owned and the use of which is unresiriected, provided that the limitations in the
Civil Code are respected. The existing system of waler resources administration io wvery
eimilar 1o that already mentioned in paragraphs A2-45 above.

(b) Libya, Somalia

55. These countries derive their water administration and legislation from

‘Itelian law {(Italy is also a "Code Country"), which was guper—imposed over the local Moslem

- cugtomary water law then prevailing., Italian law provided that waters could be either

e

Spublic or private. Public waters were those possessing a character of general use in
‘relation to their guentity, quality, and the hydrologic system of which they form a part;

This is the case, for inetance, of Kenya, Mauritius, Swaziland, Tanzania, Uganda, Zambia.
Decree No. 35:463 of 23 January 1546 (D.d.G. 1a. series, No. 16), regulating the use of,
and Decree No. 35.498 of 9 February 1946 regulating the concessions for the use of
public waters in the colonies,

"Weter Laws in Italy", bty D.A. Caponera, op cit,

T

i
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Their use for whatever purposes was subject to govermment permii, authorization er licence
l/. The use of private waters was limited only by the Italian Givil Code. A ceptralized
water righte administrastion existed within the Ministry and the Officg of Putlic Works

(in Libya, Somslie and Fritrea).

56, In Lidya, however, waler legislation'has declared all watc;r—_-'f_ ag State
property and a nation2l water sulhority, committee and officey have been created gf,

57. Somalie, which was formed by former British Somaliland and Italian Somalia,
possessed ooth Italian and British weter legislation existing side Dy aide. Receni
developments indicate a tendency ico consolidate previcus legislatiorn inteo a water code
declaring all water to De government property under the control of a national water
administration 3/,

(¢) Egqualorial Cuinea

58, Thiz country derives iis wmter legislaticn and administration from Spanigh
law. According to this system, watcr adminisiration and legislation is centralized at the |
national and basin levels under the Ministry of Public Works. Based on & water law of 1869
g/, this is one of the most sophisiicated and elaborate systems of water administration
and legieslaticn as a consequence of old end well established irrigation systems
introduced by the Arabs more f$han 7,000 years ago.

Te Other Countries with Special Systems of Law

59. These are African countries deriviag their water administration and
legislation from systems other than those mentioned in previous sections 2, 3, 4, 5 and 6
or possessing a combination of twoe or more of these systems or a system of their owmn.

(a) Liberia

60, Liverio has derived its water legimslation and administration from the
Fastern USA, which in turm derives its law from the Englieh Common Law.

{(b) Ethiopia, Mauritius

01. These two countries possess a system of water administration and Tegislation
which is atypical from the systems described ahove. UEach one of them represents a
combinaticn of two or more different systems.

62. In Ethiopia, customary Bthionien law, Ltalian legislation, French
legislation, Swiss legislatien, and to a certain extent, Anglo~Saxon legislation, exist
together. The revised conslitution hasz declared "all resources in the water" as Government
Property 5/ and the Government 1la studying the enactment of a new water code, together
wilh the eatablishment of a National Watcr Resources Doard, Committes and Dxecutive
Secretariat to serve as the regulatiory agency in weier matters for the whole country.
Hecent developments eavisag: the cresition of basin agencies under $he umbrella of an
overall Valley Deovelopment uthority 6/,

1/ "Water Laws in Italy", by Deds Capohera, op vite.

g/ "Heport to the Government of Lybia on Water Legisiation”, FiO, by D.A. Caponera, Rome,
1962y B, Wohlwend "Water Legislation and Administration in the Libyan Arab Reoublic'
FAQ Report, Rome, 1573,

3/ "heport to the Government of Somalia on Water Legislation and Administration,
with Water Code", FAD, bty D.A. Caponera, Rome, 1964.

5/ For a deseripilon of the Spanish System, =ee: "Water Laws in Selected Furcpean Countries’

op_e¢it, p. 163-207.
E/ "Heport to ihe Government of Ethiopia on Water Administration and Legislation", FAC,
by D.4, Caponera, 1969,
Q/ TALDA, created in 1977.
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63. In Mauritius, the legel framework established by the Prench was maintained
after 1810 when the island passed to the British, who undertook lo respect the lawe,
custome and religion of the Mauritians l/. The English system of law did not substitute
but only complemented or attempted to interpret the Fremeh legal system. A new centralized
water administration has been established and the Jovernment hae passed a new law creating
a Central Water Authority {and 3oard) %o deal with all matters of water administration,
plaprning, construction, operation and maintenance for all purposes of utilization g/.

(o) Hgypt

64. Egypt, whick in 183C practically detached itself from the (ttoman Empire,
though remaining theoretlcaliy under its sovereignty, had very ancient irrigation rules and
a ccntralized water administration for water management j/. During the 19th century many
other water laws of English and French arigin were enacted bringing water ownership,
distribution and use under a ceniralized water administration _ﬂ/.

(d) Nigeria, United Republic of Camercon, United Republic of Tanzania

£5. Speoial mention should he mede of Nigeria and Cameroon and Tanzania by
virtue of their federal or decentralized character. According to the Nigerian constitution,
water resources are under the jurisdiction of the regions composing Nigeria, and water
legislation and administration are organized on a regional basis, while the Federal
Government retains cerizin powers of overall coordination and conirol over waier rescurces,

66, A similar situation exisis in the United Republic of Cameroon.
{e) South Africa

67. This counbry derives its water administration emd legislation from the
Roman-Dutch law, a combination of the English and Dutch systems as it existed prier to
the infreoduction of ike Civil Code in that country. The use of water is mainly governed
by the water code although other lsgislation also kas relevance to water resources. 4
centralized water authority controis all uses of water. This country posSesses also a water
court to handle disputes on water rights.

Various autonomous water authorities have been established for developing
sectorial aspecis of water in specifilc regions or areas.

Act of Capitulation of 1810, quoted in D.A, Caponera's "Report %o the Covernment of
Mauritins on Water Resources Policy, Administration and Legislation™ FAQ, 1969,

The Central Water Authority Regulations and Orders of 1973 and 1974.

D.A. Caponera: "Water Laws in Moslem Counlries™, op cit.

Por an analysis of the earliest waier regulations in Bsypt, see: "Earliest Weier Law
Syctems"(Ancient Egyptian Water Regulations and Control) by D.A. Caponera, in:"Global
Hater Law Eystems", Vol, 1, v. 162, Coloradc State University, Ed. 1976.

S
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IV - COMPARATIVE REVIEW OF THE COUNTRIES SURVEYED

Ts Introduction

68. The countries whose water legislation has been analysed in this study can be
divided into two maln groups according to their jurdidico-political histories J/. there
similarities in such histories ocour, water legislation, too, tends to be similar,

(a) Civil law countries

69, The largest group of countries contemplated here are those vhich in the past
were c¢olonized by the powers of oontinental Western Europey which have e e¢ivil law system
tased the Napoleonic Code. Of these Benin, Gabon and Upper Voltz were cccupied by the
Frenoh, Burndi by the Belgisns and Ethiopia by the Ttalians. To these mey be added
Mauritius which, although occupied by Britain after France, nevertheless retained its
basically French legal systenm,

(v) Common law Gountries

70. Set against this group are those countries once occupied by Great Britain, with
its common law system, Sierra Leone, Zambia and Kenya fall easily into this group with '
Swaziland also tending toward the same systems The categorization of this lasti country is
pot such & olear cut one, however, because the Romem-Dutch system (origimated in S. Africa)
has etrongly influenced Swamiland's water cods. For the sake of convenience, this country%
law system is olassed aleng with that of the common law countries.

(¢} Customary law

T1. The other basic charmoteristio of most of the countries considered in this
giudy is that the original tribal customary law existing prior to colonization persists
alongeside the Buropsan~derived legal system., Although trital law tends= to apply in the
predeminantly rural arsas and io those subjects whose communmities have least heen
influenced by wesiernization, 1t nevertheless osnnot be ignored in any serious atudy of
water legislation or in any proposed law reform,

2. Legiglation in force

72« Of the couwntries studied, some have a fairly ocomprehensive statute om water,
while the remainder have only a number of dimcrete cnactments (in some cases theme will
include a general Civil Code) which either cater for only certain aspeots of water
managemént or have an indirect bearing on water use and control. In additiom, even in
those countries which have a water codes there may be other statutea relating to certain
espeote of water, e.g. health; soll comservation and fishing.

_1/ Countries deriving their water legislation from the Moslem system of law are not
included in thie comparative review eince the couniry surveys in thelr case are to he
found in the FAC publication"Water Laws in Moslem Couniries) ep cit. See a similer
somprehensive review made for the UN/ECAFE region, the oontents of some parts of
which have provided poiniers for ihe present review; this study is hereinafter cited
as HCAFE Comparison.
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T3« Civil law countries usuelly have a limited nusber of artiocles in iheir Civil
Gode whick deal in fundamenizl and general terms with water matters but whioh ocamnot be
considered as oomprehensive leglslation, so that mamy anoillary legizlative acte are
required snd water legislation tends to be scattered amonget a wide number of etatutory
sources. On the other hand, of the common law countries dealt with in this study, all five
have a more or less comprebensive statute providing the bulk of the country's water
legislation,

3e Ounership of water

T4 Mont countries acknowledge a digtinctiion between waters which may be
privately owned (private water) and those whioh may mot (public water). Generally, major
rivers or lakes which flow through land owned by several owners cannot be privately owned,
By contrast, water which can be ocwned privately usually occurs, or is naifurally or
artificially collected, on the property of a single land owner.

(a) Publio water

75 Some countries consider that public waters esammot be privately owned at all and
can merely be used, not owned. OUthers oonsider them to be "public property™ and, therefore,
atiribute ownership to the State, the Government or the Crown. Whichever theory is adopted,
the net effect throughout the region is to confer ultimate control of public waters on the
State.,

(1) Civil lew countries

76. The concept of "public domain®, originally a French doctrine, has been taken
over in these countries. Water coming under the public domain, as all things which belong
to the public domain, is "inaliénable et imprescriptible™,

7t+ In Benin, Gabon and Upper Volta, public waters are defined =g being those
waters whioh come within the public domain, being: fresh water falling on the liitorals
watercourses (including, where they are navigable and/or floatable, their banks); lekes,
ponds, lagoons and their shoresj navigation, irrigation and drainage canals for public
‘ume. Burundl has basically the same provision although it differs in points of detail. In
Mauritiue, all rivers and sireams form part of the public domain, while in Ethiopia a
gimilar provieian also implies that baeically all weters not belonging to any individual
person form part of the public domein.

T8. With minor exceptions, groundweter in Bemin, Mauritius, Ethiopia and Upper

Volta forme palrt of the public domain, whereas in Burundi and Gabon, it is private,
btelonging to the owner of the land below which it is found,

(11) Common law countries

T2+ English common law docirine acknowledges only usufruotuary rights in ronning
water, Ownership or poeseapion of riparian lands carries with it a right to use public
water and to have it floWw c¢ontimuously. It does mot, however, imply ownership of the
water in any sense. '

80, Thig principle applies equally to the State (the "Crowa") ae to private
persons. Theoretically, all title to land is ultimafely derived from the sovereigm, who
originally held all land in his private capacity as feudal lord, This fiction survives
aithar by express acknowledgement .or by implication in moat commnon law gcountries. The
“riparian right" to use public waters stems from ownership of the bed and banks of the
river, and the right to use the water is superior to that of a non—riparian owner because
he merely has acoess to the flow. This system applies as such in Sierra lLeone.
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87. In Kenya and Swaziland, the State does not own public water, slthough the
State iz the ultimate owner of all land. Zambia's Water Act declares that the ownership
of 21l waters vests in the State although the dietinction between pubdlic and private water
gtill applies with regard to water use (as opposed to ownership),

B2. Groundwater flowing in a defined channel is public water in all five of the
common law-based countries considered here.

{iii) Conclusion
83, Countries influenced by the original Roman law merely permit rights to use
water. As the State, in this respect, has no more eminent interest than private peraone,
legislation ensures that the State ie given a superior right of use and control.

84. FHoman civil law countries aclmowledge public waters as belonging toc the
public domain of the State.

85, In all the countries studied, the tendency is tc vest in the State the
ultimate right- to control public waters.

(b) Private Water

(i) Civil law countries

86. Waters which do not fall within the public domain, such as any rain water
and springs, well water, watering places and cisterms, irrigation and drainage canals
met with on privately owned land are considered private in Benin, Burundi and Upper Voliz.
In Burundi private water is any water not declared to be public, i.e. mainly rainwater
received on privately owned land and any water remaining there.

87. The difference between public and private water is not clearly defined in
Ethiopia tut would appear to exiet wherever the property concerned iz "held and possessed
in the name of any person, natural or juridical®. The Ethiopian Civil Code alsc provides
that water shall be private property where it is collected in a man-made reservoir, basin
or cimtern from which it does not flow naturally.

B8, Although in Mauritivs there is apparently no distinction between public and
private water, the possibility of a "canal™ (i.e. an artificial watercourse belonging to
a corporation or community of ripariana) as well as the existence of a private watercourse
belonging to an individusl are moknowledged.

(i1) Common law countries

89. Zambia asclnowledges the public/private distinction only with regard to water
use, while ownership of all water vests in the State. The other four common law countries
acknowledge water accumulating or falling on priwvate land, or collected in drains or
reserves, or underground water not flowing in Jmown and defined channels, as being private
water as long as the water remains in the abatraotor's possession and is by that token
ownad by him,

(1ii) Customary law

90, 1In Benin, Burundi, Gabon, Kenya, Ethiopia, Sierra Leone, Swaziland, Upper
Volta and Zambia the custemary law of the indigenous tribes still carries some weight.

This law emphasizea commmnity interest, and private ownership of water is not recegmized
except to the extent that the water is owmned by the tribe as 2 whole.
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{iv) Comclusion

91. It is generally recognized that water, lawfully reduced into possession in
receptacles, such as bottles, tanks or reeerveoirs, becomes private property. With the
posaible exception of Zambia and Mauritius and those countries where customary law applies,
private ownership of certain other waters is also recognized generally ze an adjinct to the
ownership of land mpon or under which water naturally ocecurs, this on the principle

dominue soli est dominus usgue ad coelumlet usgue ad inferos.

92. Often private ownership of water applies to those waters naturally occurring
on private land, and is restricted to water either collecting naturally or by the
exertions of the landowner within the confines of his land. It can only exist over water
which no other person could expect necessarily to reaoh his own land in the normal course
of events as an identifiable body of water. Where the private ownership of water concept
subsists it is because the public interest in such water ie slight, either because the
water tends to remain within the boundaries of the owner's land, or because it does not
noticeably contribute to major rivers.

Fi Mghts to use water

93, This chapter refers to the right to use water as opposed to ownership rights,
and tco the manner in which that right is obtained. Water rights acquired for the purpose
of supplying water or power to others are oonsidered elsewhere.

A, Acquisition of water use rights

1« Rights conferred without administrative permit or autherization

94, These may be rights to use either private or public water.

(2) Private water

95, Private water, generally, may be used freely, subjeot only to the rights of
third parties and general legal duties. Such water may be acquired, sold, transferred or
inherited in the same way as other private property.

96, In the case of Zambia, and perhaps Meuritims, where no water is privmtely
owned, no adminigtrative sanctien is required for the right to use water occurring on one's
lapd for wirtually any purpose, In Kenya, a permit is required for the domestic use of
water when works are employed and in certain other cases which may concern private water,

(») Servitudea or cagements

97. These may be either granted, purchased from private landowners or conferred
directly or indirectly by law. '

98, In Benin, riparian landowners of non-navigable and non-fleatable waters are
subject to a way-lesave over an area extending 10 m on eaoh side, Serviiudes of passage,
water condulte, hydropower, ete,, may be imposed on landowners, without compensation.

99, In FEthiopia, servitudal rights are provided for in the Civil Code.

100, TIn Xenya and Sierra Leone, servitudal rights are zranted as ancillary to the
right to use water. Both are granted by the water anthority.
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101, In Swasiland, way—leaves are obtainable by agreement from the Water Court
or by a deoimion of the Board of Apportionment.

102, In Zambia the holder of a right to use water mey he granted certain

ancillary rights by the water authority, and varicus easements are detailed in the legal
provisions.

(¢} Publie water

103, In a mumber of countries there are certain limited rights to uwse public
weter without administrative sanction.

104. Thus, in Benin, the only righte to public water use without such sanction
are those conferred in terms of cuetomary law, while in Burundi rights io public water use
of those subject to the customary law are expressly reserved by the Civil Code, where
uees for primary purposes are alsc exempt from the need for anthorization regquirement
exoept in those cases where a shortage of drinking water is likely.

105. Mauritius apd Sierra Leone provide that water for domestic and stock use may
be appropriated as long as the appropriation is not mechanized and no trespase is involved.
Prescribed rights are also recognized,

106, Kenya allows the use of public water without permit for domestic use provided
no works are reeorted to. It also allows abstracting groundwater at a certain distance
from a body of surface water and, in certain oircumstances, taking water from a dam,

107. Swaziland permits the unlimited use of publio water for stock watering,
drinking, washing or cooking or for a wehicle provided the user has lawful access to a
stream. Also certain anthorities may take water for roadmaking.

108, In Zambia, the right to take publio water for domestic consumption and stock
watering is e prior, automatic right, just as is the right to use private water on one's
own property - this despite the fact ihat the ownership of mich water vesie in ths State.

%09. No exceptions to the requirement for azdministrative sanction to use public
water appear to exist, from a purely legal point of view, in Gabonm, Kenya and Upper Volth.

2. Rights obtained by prior appropriation

110, 'The "prior appropriation" doctrine that emerged in the western states of
the United States of Amerioa im & result of the customary law developed by mining
activities., The watermused for mining purposes were found by latecomers i¢ have been
Yappropriated” by earlier settlers. This is at the origin of the prior appropriation
doctrine: "firat in time, first in law™, Often, by posting a notice on a river bank, a
person couwld ¢laim the right to divert a certain amount of waier. Provided diversion
works were constructed within a reasonable itime and the water wae actually put %o use, the
appropriator wes deemed to have acquired 2 right to divert and use the gquantity of water
claimed at the time of posting his notices This right was subject ic any earlier claims
but superior to amy later claims. In African countries, the "prior appropriation" doctrine
as commonly understood does not seem to apply.

() The rights of upper riparian owners

111, Purundi reocgnizes the riparian doctrine in that the administration when
grenting rights for the use of public weter flowing in & well-defined siream is guided
by the mctusl “distribution" of riparisn lands and their owners.
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112, Mauritius recognizes the right of riparian owners 1o uee water to irrigate
their land. The right is enforceable as against non~riparians but is subject to the
restriction that a sufficient quantity of water must be maintained in the river concerned
for the needs of all ripasrians and the public., That being so, there is presumebly no
preference in favour of upper riparianms,

113. Denin, Gaben, Ethiopise and Upper Volta also appear to afford no preferance
in their lawz to upper riparians.

114« In oommon law countries, unlees there is legisletion to the contrary, upper
riparian owners mey use water for domestic and stock purposes but mey not deplete the flow
of water on any other account,

115. Swaziland confers water use rights on the owner of land comfiguous to
surface stireams or overlying contained groundwater. But these rights may be separated
from the land concerned, e.g. when the Minister suspends riparian water use rights without
acquiring, ownerghip of that land.

116. Kenya, Sierrs Leéone and Zambia do not appear to provide for upper riparian
righteg.

{t) Recognition of prior use rights

117. Meny of the commtries studied introduced new systeme of water administration
during the colonial era, at least to the extent that customary law was ouperseded. In
doing wo, they often provided machinery for recognizing and coenfirming vested rights in
existence prier to the introduction of the new law. In most couniries, some allowance
is made either de jure or de facto for pre-existing customary rights. Benin, Sierra Leone

and Ethiopia are sxamples of this. 3Burundi has made provision for comverting oustomary
rights into rights in terms of the written law, and customary legal rights are expressly
reserved by the Civil Code. HMauritiue recoguizes, im its 1863 Rivers and Capals Ordinance,
any concesmions validly granted before the coming into effect of the legislation, and its
1971 Aot protects existing righte, except that the authority is empowered +to expropriate
water rights, subjeot to payment of compensation. Swaziland exempts Swazi areas from the
opevation of its Water Act, thereby preserving prior customary rights.

{¢) Prospective reocognition

118, This it where all administrative concessions are aesigned priority aocording
to the date of application, so that the right to use water {particularly in times of
Ehartage) dependr on the date of the original application. This may possibly be the cage
de facto when permits are issued, but none of the country stadlies mentions that this
type of priority existe ap a matter of ocourse.

119. In none of the countriea does an z2dministrative concession caonfer personal
rights on the grantee againest subsequent grantees, In times of shortage or in the omses
required by public inteérest, it is usual to apply general restrictioms through official
rotificatione on existing uses.

(d) Conclusion

120, In the African countriee studied, no order of priorities seeme to exist
between different umes. Superior rights sometime sattach to lands sitvated asbove others,
in which cage they arlse from the physical situation of the land, not from the time of
appropriation.
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121. Although some countries may give priority teo earlier administrative
concessione evidenced by the conditions imposed on them at times of water shortage, the
general rule seems to be that water is apporiioned among all users on public interest
congiderations.

122, Administrative actiom generally takee the form of either oconcession or
permit. Concessions crealte reciprocel obligations between the user and the administration
authority and their revocation ie hedged in by legal provisions, Permits or authorizations,
on the other hand, are revocable at will by the administration. '

123, Customary law in Zthiopiaz, Upper Volta, in the Swazi areze of Swagiland andin
the Provinces of Sierra Leone (which account for most of the country) regulates most uses
in the rclevant areas of these countries. Local officers record, regulate and adjudicate
on water claims in some oommunities, but they are generally customary officers., Several
governmental water authorities exist, but their impact in the areas ooncerned is not yet
great {in Ethiopia and Sierra LeoneS or is expresely excluded (in Swaziland).

124, In Benin, Burundi, dabon, Mauritius, Uppér Volta and Zambia, an administrative
order is necessary before & person is entitled {o use public water. In ithis wey the State
acts as the grantor of water use rights.

125. Generally, the water administration mey impose such conditions and make
auch by-laws a&s it deems necessary for the use of water resources., Usually there is an
express provision that the authority shall not be liable for any failure to supply water
if prevented by drought, force majeure or other ummsual circumstances. The administration
may cancel rights for non-use, disobedience, nop-payment of rates and charges, wastage
and improper use, and may resume rights for public purposes. It may determine the amount
of water to be taken and the uees to which water may bhe put.

126, Applications must be made to the appropriate authority on the statutory
form together with certain presoribed information. These ars then asseased and, if
granted, are valid for a stated period. The authorization may attach either to the
applicant (e.g. Benin) or to the land (e.g. Kenya and Swaziland); it 1s subjeot to terms
and conditioms and may be cancelled in the event of certain circumstances materizlizing
(e.g. where the grantee fails to adhere to the terms and oonditione of the anthorization).
An obligation may be imposed on the grantee to btuild specified structures.

127, In urban areas, it is usual for the local authority or a specially empowered
corporation to undertake the neceesary works for the supply of water to individual
consumers, These mumioipal water supply corporstions or anthorities exist in most of
the countries studied, and the provisions governing urban supply there are very similar.
Thus, the individual user gerved by a municipal oorporation or authority can generally
obtain weter for domestio consumption by making formal application. He may then obtain
water supply subject to oonditions of use laid dowmn by the authority. The right to
reoeive water continues as long as rates and charges are duly paid and regulatione are
observed. In most urban areas, water rates will differ according to the type of use —
domestio, industrial and agriculitural « or the amount of water taken for the purpose,

E. Igsuance of permits

T« Procedure

128, Where permits are required for the use of public water (=zes above) the
procedure entails basically an applicatiom containing details of the authorization
required, an assesement of the applicaiion by the authority, some form of publicity for
the applioation, the right of objectors to make their views lmown and, finally, the
considesration by the authority of the avthorization ip guestion at a public hearing
(¢.g. Zambie) or otherwise.
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2., Forfeiture or suspension of rights

129. In general, rights may be forfeited or suspended for the following reasons:

(a) Insufficient supply

130« The exercise of rights may be suspended in times of shortage. Gensrally,
various uses are distinguished in creating priorities. Domestic supply is invariably
afforded the first priority.

(b) Breach of conditions

131. Feilure to observe any condition of a permit, including failure to pay rates
and charges, may invalidate rights in Benin, Gabon, Upper Voltia, Kenya, Sierra Leone and
Zambia, )

(e) Breach of the general law

132, Non-oompliance with the general requirements of the law may invalidate
water uge permits in Gabon and Sierra Leone.

(d) Illegml transfer

133, i.e. Where an authorization is tramsferred t¢ a third party without
prior approval of the administration, it may be forfeited (e.g. Gabon and Sierra Leone)

(e} Reasons of public interest

134, Canceliation on these grounds cocurs in Upper Volta and in aome other
countries surveyed.

(f}) Failure to make beneficial use of the water

135. Non—use will invalidate permite in Kenya and Zambia.

(g) Endangering public health

136, In Xenyn, Sierra Leone and CGabon this renders the permit liable to forfeiture,. .

5e Order of Priorities

(a) Between different uses

137« There im no legal priority among the different uses of water in the
following countrieg: Benin 1/, Burundi, Gabon 1/, Mauritius 2/, Upper Volta lf s Zambia

l/ An accepted informal order of priorities does sxiszt, however, vi®., drinking, stock
watering, irrigetion, industry and, lastly, recreation..

2/ The Central Water Authority does, in faot, impose priorities.
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and Swagiland confer priorities in terms of the American-based claessificetion of primary.
{i.e. domestic and animal use), secondary (agricultural use) and tertiary (industrial
and meohanical use),

138, Xenya and Sierra Leone recognize domestic use as a priority. EBthiopia accorde
pricrity to domestic use and stock watering over irrigation.

{(b) Between different rights

139. A poasible source of difficulty is the co—existence of customary law and
written law. Generally, the wriitem law should in theory have preference but in
praotice, especially in the more rursl, isolated aress, customary law often prevails.
Swaziland defines oertain areag where this is the case. Ethiopia has a category of vested
righte vwhich take in irrigation rights. In many countries {e.g. Sweziland and Sierra Leone)
riparian rights are preferred over non-riparian.

{c) Between different areas

140. In practice Benin and Upper Volta grant preference as required by the
relative needs of the areas ooncerned. Consequently, more highly populated areas tend
to be preferred over more spersely populated onem. Special areas may be declared and
priority granted to them in Burundi, Xenya, Sierra Leone and Swaziland {the last-mentioned
alsc provides that irrigable lands have priority over uncultiveted pasture land). ‘

G, Legiglation on beneficial uses of water

{a) Domeatic and munioipal uses

T« Individual dcmestic supply

141. Generally, all waters colliected by priwvate persons on their lands are
their private property.

142, Other water sources are directly awvailable to private persons. In most
countries the owner of riparian lands may take public water for domestic purposes
without an administrative permit, authorisetion or concession. This is the case in Burundi,
Mauriiius, Kenya, Swaziland, Sierra Leone and Zambia, where all citizens may take water
from e river for domestic purposes provided there is public access, Tn all theme cases the
uzer is himself responsible for the diversion and conveyance of the water from the source
to his land,

2. Metropolitan areas

143, In densely populated or in urban centres, special water authorities usumally
are gat up for the purpose of diverting and distributing domestic water supplies by
mweans of an appropriate network. IEvery country surveyed has special provislon for the
supply of water in major wban centres. In countries like Ethiopia and Benmin, the legal
powers of these water amthoritiee relete primarily to the capltal city. In other
countries sgeparate water supply agencier may exiet in each major c¢ity.
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144. The agenciee or "water authorities" empowered to supply water may be either
a central govermment department, an autonomous statutory company (e.g. Benin's Central
Water and Flectricity Distribution Company) which may be subject to govermmental conirol
{eege Burundi’s Regideso and Sierra Leone’s Guma Valley Water Company), the council of the
city concerned (in the case of Ethiopia) or even a private person or company (esge XKenya's
water undertakers). .

145. The powers of such agencies generally include the right and duty to comstruct,
maintain and operate water supply and diversion works, lay pipes and distribution works
and supply water to comsumers in the clty and charge for the services and the water so
supplied. Usually, these authorities supply all possitle metropolitan water requirements,
including industrial water, in addition to water for domestic consumpticn; these water
agencies or oompanies are usually responsible for the mmicipal sewerage as well,

3. Hural areas

146, In many countries, rural areas are likely tc be govermed in practice by
customary law, in terms of which {the tribe or community comtrols the use of water as a
res commnis. In Gabon, the Socieié d'Energie et d'Fau is responeible for water supplies
to villages. Rural centres with independent water supply systems are emtitled by
customary law to declide for themselves to which domestic uses their water may be put.
Mauritius' Geniral Water Authority is responsible for supplying villages as well as towns.

4. Powers of the water supply authoritios

14T Generally the domestio water supply authorities have powers among others,
tot

Macquire, comstruct and meintain diversion and conservation works; acquire any
land necessary for these purposes; lay pipes and necessary distribution works
and drains; regulate the form, strength, material comstruction and arrengement
of pipes connected to any works of the authority; regulzte the construction and
inspection of meters or measuring devices; require the cleansing and repairing
of apparatus supplying water; regulate the persons who may take water; establish
the conditions on which water may be taken; oreate priorities in times of shortage,
pravent the waste, misuse or pollution of water; provide water for fire-fighting
end public purposes; levy rates and charges for the supply of water to premises;
sell water to oonsumers other than domestic cowumers; make by-laws and rules
to carry out their functions more effectively and jmpose penalties for the
breach of these rules." 1

{t) Agricultural usee

148. Agriculture is by far the largest user of water, with irrigation accounting
for the major part of consumption. To supply water for these purposes means that water must
be transported over large distances and in greater amounts in order to reach users. The
capital outlay for constructing, operating and maintaining irrigation and drainage workas
is great and generally requires State intervention.

1/ EGAFE oomparison, op cit.
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1. Individuasl use

149. Privately congtructed irrigetion and drainage schemes exist, and 1rrigat10n
concessione are generally granted to privete individuala or corporatlons. However, the
expense of creating diversion works and irrigation chennels over long distances is llkely
to be highly expensive, and for this reason they are ususlly carried out in cooperatlon
with others or through government subsidies and intervention.

150 In Benin, (abon and Upper Volta, a landowner wishing to exercise his rights
to irrigate may acquire a right of way acress intermediate holdings on payment of
compensation.

151, In Ethiopia and Kenya, administrative consent is required for the right to
use water for irrigation.

152, Detailled provisions regarding the rights of riparians to use the water of a

public stream for irrigetion are set out in Zambia's water legislation which also provides
for the granting by the State of “apecial water rights" for irrigation.

2, Community supply

153. While the concept of community irrigation ‘schemes (other. than under
customary law) is largely undeveloped in the civil law countries, common law countries
appear to be more aware of the value of this type of legal provision., Xenyz, for instance,
provides for water usmers! associations.

3. State works
154, In Benin, Upper Volta and Kenya, the State (either a government depariment,

a quasi-governmental authority or a statutory corporat1on) is reeponsible for construct1ng
irrigation works.

4. Private companies

155. Private companies are found in most countries analysed, under the concession
system,

5« Powerps and duties

156. The use of water for agricultural purposes is generally granted by means of
an edministirative concepsion or permit in which all detaile as to the manner in which
water has to be diverted, used and eventually returned is described. Sometimez special
irrigation regulations specify the conditione governing such water uses.

(c) Fishing

157. Benin hes only scattered provigions dealing with fishing. Burundi has three
types of fishing permits: indugtrial, smell scale and individual. There are also detailed
fishing regulatione in that country. Gabon also requires licences and has extensive
provisiona for fishing research. Ethiopia's code provides that fishing shall te subject
to special laws, but these do not appear to have bsen promulgated as yet. Mauritius has
a Fieheries Ordinance regulating these matters. Upper Volta and Swaziland apparently have
ne legal provision regulating fishing. Kenys, tco, has not yet promulgated ite fishing
regulations, In Zambia end Sierra Lecne, commercial fishing is subject to the requirement
of a permit.
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(da) Hydro-power

158. Benin and Ethiopiz have only scattered provisione; DBurundi, Mauritius and
Upper Volta do not provide for hydropower in their legislation. Uabon's Ministdre des
Travaux Publics and Société d'Energie et d'Fau are responsible for the country's hydro-—
power needs. In Kenya a permit is required for these purposes. The Electricity Board
in Swaziland and the Electricity Corporation in Sierra Lecne as their name implies, are
responsibie for electricity supply and distribution, including hydro-power.

{e) Industry and mining

15%. Except Sierra Leone which has an extensive mining legislation, certain
countries, namely Benin, Burundi, Gabon, Mauritiue and Upper Voltz have minimal or no
legislation covering these aspects of water use. Such rules as they exist, prescribe
concession arrangements for these purposés.

160. T mapy countries, industry is concentrated in urban and metropolitan areas.
Often an suthority supplyimg water for domestic purposes in a city area will also be empower—
ed to supply water for industry. This is the case in Mauritius and Sierrs Leone, for examde.

161, In Ethiopia, riparians are entitled to apply their water righte to industrial
or commercial uses (mining use is governed by a 1971 Proolamation). Kenya requires a permit
before water may bs used for industrial or mining purposes. Swaziland requires ministerial
approval befors industrial use is permitted, while mining use recquires the approval of the
Water and Sewerage Board.

162, In addition, Kenya and Swaziland regulaté the discharge of water into public
gewers after mining or industrial use and the purification of industrial waste.

(f) CTransport

163, No detailed provisions appezr to exist in Benin, Gabon, Ethiopia, Mauritius,
Upper Volta, Swaziland and Zambia. The studies of these countries either mzke no comment
et all or merely mention the responsible depirtment or describe water rights in comnexion
with the comstruction of roads and railways, a6 opposed to waterways themSelves.
Where it exists at all, water navigation is unimportant in many of these countriss,

164+ In Kenya and Siarra Lecne, an ammual minigterial licence is required for
commercizl navigation on intand waterways. DBurundi has a Navigation Policy and Survey
Ordinance, but this is mainly technical and not really relevant to navigable waters,.
Freedom of navigation is protected Ty the Criminel Code.

(g) Medicinal and thermal use

165. None of the countries studied Bas significant legislation relating to these
UESEE.

(r) Recreational use

166, The Swaziland Water Aot empowere the Minister to proclaim a Water Sport
Control Area, while in Ethiopia the right to =ail on rivers and lakee is subjeot to
gpecizl laws. These are the only two countries that have any legislation on the subject.
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(i) Other beneficial uses

167, Burundi has special legislation governing the processing of mineral waters,
a8 doeg Kenya in relationh to dredging.

T Laegialation on harmful effects of water

168, This chapter considers legislatiom onm flood control, overflow and bank
proteotion, soil erosion znd siltation, drainage and sewerage, salinization and other
harmful effecta.

169. Benin's and Upper Volia's flood oontrol provieions deal mainly with finanoial
implications. Flood conirol works may be ordered by the Executive after an enquiry and
the recommendation of the technical department concerned. Forest landowners may not
clear such areas if this would encourage erosion or flooding. Drainage of ponds and
marshee may be ordered for public health purposes, '

170« Protective forests may be proclaimed in Ethiopia and Sierra Leone to oontrol
floods, erosion and siltation, The Addis Aheba Water and Sewerage Authority may. requisi-
tion water sources during periods of emergency, e.g. floods and droughis. Several provi-
gions of the code impose detailed requirements regarding drainage and sewerage.

171. The Central Water Authority in Mauritius has powers to formulate policy in
this regard . '

172. In Kenya the relevant minister may construct flood conirel works. FPlant
cover and livestock numberz are regulated eo a8 1o ensure minimum soil eresicm. Additiomal
detailed provisioms apply, including those prescribing the construction of soil
congervation workes., Extensive provisions slso exist in Sierra Leone with regard o drainage

and sewerage, Salinization prevention measgures exist gpecifically with regerd to ground-
water exploitation, oll prospecting and mining,

1T3. Zambia governs these matters in terms of the Natural Resources Conservation
and Forests Acts, respectively, - The Minister may require owners 1o protect watercourses
and to oontrol flood waters. or may do so himgelf, Extensive erosion conirol measures
including drainage control are alzso met with.

174. The other countries surveyed have little or mo legislation on the harmful
effects of water.

8. Legislation on water use, guality and pollution comtrel

(2) Waste and misuse of water

) ?75. Kenya and Sierra Leone deal with wagtage and misuse problems mainly by means
.o? imposing penzlties on partiea guilty of such comduct. Thus, wWells may be sealed or
fines imposed and the installation of oomtrol and meapurement devices required,
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176+ Burundi, Swaziland and Zambia have a general prohibition sgminst water
wastage and specific penalties therefor,

177+ The remaining countries have no mignificant legislation on these aspects.

(b) Health preservation

178, The Health Ministries of Benin and Upper Volta may enaet health regulations
to control drinking water and providing for well and washing-place imspections, waste
disposal and cesspeol standarda. Burundi has several detailed provisions designed to
protect the public health. The Gabonese health authorities deal with this aspeet under
specific legislation for this purpese. Ethicpia's Municipal Public Health Rulea have
extensive regulations designed to secure compliance with heslth requirements regarding
water. Mauritius' Public Health Ordinanoe requires the Sanitary Authority to take the
necesmary steps for preventing dangers to health, while provisione specifically govern
washing and bathing. Kenya and Sierra Leome have specific prohibitiomns against health~
endengering water pollutien and penalizing activitiss that encourage mosguito breesding,
Swaziland's health legislation deals with this subject, where the Water Act is milent.

(¢} Pollution

179. Legislation promulgated during the colonial era in French West Africa provides
to some extent against pollution in Benin and Upper Veolta. Anti-pollution protection
zones ‘have been established around urban drinking water sources., No provisions governing
pollution control in rural and pastoral areas are In force. The Upper Volta study
distinguishes between domestic, animal, agricultural and industrial pollution. Only the
second {and, pogsibly, the fourth) type appear to be adquately dealt with in hoth Benin and
Upper Volta.

180. Burundi has a genersl prohibition against water pollution, and pelluted
effluents may be dimcharged only under permit.

181, Ethiopia has concentrated on nom—pollution measures for domestic use. The
Water Fules and the Code contain provisions, and the Addis Ababa Water and Sewerage
Authority has certaln powers, in this regard.

182+ Mauritius' Ceniral Water Autkority is responsible for preventing pollution,
although the Rivers and Canals Ordinance includes special prohibitions designed to prevent
pollution. A special anti-pollution injunctiom is alsc awvailable,

183+ Kenya has extensive anti-pollution legislation, mainly applied by the Water
Affairas Beard, local water undertzkers and local health authorities.

184, Water pollution ie an offence in Swaziland, The Water and Sewerage Board
has coneiderable authority to act in matters of polluiion prevention. The Minister is
empowered to make water pollution comtrol regulations,

185, Zambia and Sierra Leone bave extensive anti-pollution legislation which imposes
responsibility for prevention either on private individuals or, where this is inmappropriate,
on the Govermment both oceniral and locals The existing leglslation specifies when the
responeibllity is an individual one, The Minister of Health also has responsibilities in
this regard.



- 33 -

(4) Envirormental protection and other comtrol measures

186, Eihiopia's constiiution charges ite government to conserve the country's
natural resources; incloding water. Burmndi has a national commission to study enviromment
protections In Sierra Leane, Water Authorities are under am obligation to indicate thae
probable effects of their proposed development schemes.

9. Legislation on groundwater resources use

187. Benin and Upper Volta regulate groundwater use by specific orders relating to
the water concerned., All mechanized groundwater exiractions require prior anthorizaticn
and weterworks are subject to a declaration of publie utility. 'In certain cases
groundwater extraction may be prohibited.

188, Ethiopian legislation requires permission for drilling over 100 metrss. The
Addis Ababa Water and Sewerage Authority has certain rights regarding zroundwater works
within its juriadiction.

189. Apart from existing rights, in Mzuritius = groundwater vests 'in the State, and
licenoes are required for its exploitation in any form. Licences are granted by the
Central Water Authority subject, however, to Supreme Court appeal.

190, Kenya legislation inter alia requires drillers to be licensed by the HWater
Affaire Board (WAB)}. A permit or authority from the WAE is required for any groundwater
works within 100 yarde of surface water or half a mile of another well.

191. The remaining countries do not seem to have gsigpnificant provisione relating
to groundwater.

10, Leglslation on the conirol and protectian of waterworks and siructures

192« All works undertaken in connexion with a watercourse in Benin and Upper
Volta require prior aunthorization. Owners of mechanized waterworks arae required to
provide specified details to the administration and such workse are subject to inspection
by State officials.

193. Permit holders ocoupying the Gzbonm public domain are cften obliged to
construct certain waterworks. ZEthiopia provides for the construction of workes on water—
ways flowing between the properties of private landownera. The Addie Ababa Water
Avthority aleo has certain powers in this regard.

194, Mauritius, too, has legislation applicable where cne riparian wishes to
conetruct waterworks on a river where the land on the opposite bank is held by asnother.
Irrigation works are gencrally privately owned and are the owner's responsibility.
lomeatic, commercial or industrial waterworks fall under the juriedietion of the Central
Weter Amuthority. It is an offence to interfere with the flow of ihe water affected by
these worke.
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195, Kenya and Sierra Leone have extensive provigions relating to waterworks. In
Kenya, they mist be carried out under Water Affairs Board Authority and drainage works fall
under the jurisdiction of the local health amthority. Water undertakers, however, geem to

have autonomous powers in this regard. A few provisions deal with the protection of exist~
ing waterworks and structures.

196. Swaziland's Water Minister may construct any state watérWOrks, and antruet
an irrigation board with the maintenance of waterworks. Dameg more than six metres deep
are regulated under the Building Aot 1968.

197. The remaining countries surveyed have no significant legislation on this
aspect of water law.

1. Legiglation on the declaration of protected zones or areas

198, This section of the studies considers legislation enabling the authorities
to set aside certain aress for gpecial treatment in relation to their water resources.

199, Benin hLas no specific legislation in this regard, but areas surrounding state
water schemes may be subject to special regulation. Pollution control areas around
drinking water sources are also provided for.

200, Burundi provides for special areas in relation to fishing, water sports and
high population density areas or water shortage areas. Drinking water supply basins are
almo subject to special restrictions.

201. CGabon provides only for reforestation orplant restoration areas, in which
certain measures affecting water may be taken, whereas Ethiopian law recognizes
protective forests {soil conservation or flood contro%}

202, Mauritian legislation provides for a "planning area" specifically in relation
to waterworke construction and pollution prevention.

203. Areas in Upper Volta where water schemes have been implemented are protected
in the sense that water use in such areas is determined by local committees,

204. Kenya recogniszes protected catchment areas and groundweter conservation
areas which are so declared by the Water Resources Minister after consultation with the
Water Resources Authority., Within these areas various restrictions apply, In additiom,
a water underiaker may establiph special oontrol areas to protect hizs water supplies
against pollution,

205 The legislation of Sierra Leome and of Swaziland provides for different types
of special areas to facilitate the regulation of water use with regard to the control of
public water use, dam construction, irrigation, subterranean water control, water port
regulations and the oontrel of the flow of a public stream to prevent giiting or flood
damage and for related purpozes.

206. Zambia recognizes special areas for fishing and the preservation of existing
water regources.
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12, Goverament water resources institutiorms and administration

207, Under this chapter, the studies attempt to describe as concisely as possible
the institutional framework and operation of the water resources administration at every
level znd the interrelation of various govermment ministries and agencies and the degrae
to which thelr operations are decentralized. '

(a) At the national level

208, Most of the country surveys give an indication of ministerial and deparimental
responsibilities in water matters but it ie not possible to compare here the administrative
structures except in the broadest terma.

209, Generally, the administration of water resources at the naticnal level is
veated in one or more minlstries or departments, It is to be noted that, in each country,
the designation of such ministries or departments differs, as do the functions exercised
by them. Here, short of a detailed account of the distribution of functions in each of
the surveys, some generalization is necessary.

210. The following ministries or departments exercige major control over different
aspects of water resources management in the countries studied: public works, agriculture
and irrigation, rural development, rural engineering, transportation and communications.

211+ Cther ministries or departments which exeroise incidental powers includs:
finance, fisheries, forestry, health, housing, interior, meteorology, mining and soil
conservation.

212, In Benln, Burundl, Ethiopia, Mauritius, Upper Volta, Sierra Lecone and Swazlland,
the central government mlnlstrles or departments exercise functions such as those just

described and are actively engaged in water administration though there is no great degree
of delegation of responsibilities to intermediate (regional) or looal (municipal) authorities,

213, The only exception is municipal supply in the capital cities, where control
mey be exercised by the municipality or other apecial stetutory autherity.

214. Only Kenya appears to have a central governmment department headed by a cabinet
minister dealing specifically with water.

215, Benin snd Gabon have 2 specific Ministry of Water and Forest Services but the
regpongitilitiss with regard to weter appear to be shared with other minisiries. Ethiopia's
Department of Public Works and Water Resources does have comprehensive jurisdiction over
major action relating to water affairs, Other countries, i.e. Mauritius, Upper Volia,
Kenya, Swaziland and Zambia heve a type of Govermnment Water Board or a semi~Governmentzl
Agency responsible for water affairs. Burundi has alse a Central Water Department.

(b} At the intormediate level

216, In Gabon, Ethiopia, Kenya and Zambia, the central Government may either
delegate some of its functions to provincial, regional or municipal authorities, or may
confer autonomous powers on such lower level authorities. In the former case, it is
usual for the central Qovermment to retain close supervisory and controlling functions
over the local authority; in the latter case, the autonomy is sometimes oconsiderable.
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277« In general, intermediate or local authorities have most autonomy in relation
to specified uses of water resources within a psrticular area.

218. Also, at the inter-basin or inter-provincial levels, and where major rivers
or major programmes are involved and theas may affect the water avamilable in more than one
locality, or the economic development of meveral regions, the central Govermmeni usually
retaine ultimate control. ‘

{c) At the local level

219, Water ueers' associations are generally of two types: voluntary and compulsory.

220, Voluntary associatione are those in which the landowners of a particular
community voluntarily band together for the purpose of improving water supply and
distribution to their lands. Sometimes these remasin informal communal associations, but
gometimeg, once formed, they may be recognized by statuie and given explicit powers.

221. Compulsory water ugers or other community assoociations are those established
by the Government sometimes at the instance of the parties concerned. These may be either
true associations, in the sense that all water users are members and exercise
responsibilities, or they may become local quasi-governmental bodies with managing
committees  that include persons appointed from among or elected by the users themselves.,

222, In Burundi, Gabon, Ethiopia, Kenya, Swaziland and Zambla local water users'
agsociations are specifically provided for im the laws and their rights and duties to a
greater or lesser extent defined,

223, In most couniries surveyed, loocal customary law Tecegnizes a practice
whereby those engaging in water or land use in a particular area band together to exercise
commnity ocomtrol over those activities. The rights and cbligations of individuals within
the commnity are governed by local custom, and a lecal official is appointed for the
administration of water amd for the setilement of dlsputes and conflicting claims over
water, land and other resourcee.

{d) At the internatiomal level

224, International rivers cross or delimit a part of the territories of all the
countries purveyed. The mest relevant international water resources agreements and
corresponding institutional arrangements have been reported under thie item in the
respective country studies.

13. Special and autonomeus water resocurces development agencies

225, Autonomous State corperatiens with a certain degree of respomeibility for
water affaire at the national level exigt in Benin, Burundi, Ethiopia, Gabon, Kenys,
Mauritins and Zambia, while similar corporations with meore limited azreas of jurisdictian
exigt in Ethiopia, Sierra Lecne and Kenyz.

226. Thess organizatlons may be set up for several purposes. They may be created
to supervise, plap or constiruct works for one particular purpose, €.g. municipal water
supply, generation and distribution of electricity, irrigation or soil conservation; or
they may be instituted as multipurpose authorities responsible for the overall development
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of a particular district or river vasin. In this case they will often have powsrs to build
development and conservation projects, undertake river improvement, flood control,
reclamation and soil conservation works, generate electriciiy, supply water and educats

the commmity in =2erienltural techniques. Again, they may be specifically set up to
coordinate and implement a national development of all water rescurces, a5 in Mauritius.

227. The criteria on which many of these corganizations ozn be distinguished from
the administrative arm of the Government are not eamy to discern with any degree of
aocuraoy, In almeost all cases these agencies are distinct bodies corperate and, therefore,
have a juridical status that set® them apart from a ministry or government department.
Some, like the Water and Electricity Company of Benin or the Hiver Development Authority
of Kenya, a2ppear to be indistinguishable from an ordimary corporation, except for the fact
+that the State may be the major shareholder. In wost other cases, despite corporate
identity, the management of the authority will include members of the Govermment, or will
be appointed by the State. Special financial relatiomships are created with the State
and, usually, a (overnment Minister has uliimate management responsibility.

228. In those countries where a permanent civil service existis and the composition
of a depertment is not greatly affected by a change of Government, there do not
appear to be important practical rezsons for creating separate statutory corporations to
administer public utilities, The tradition of having such corporations is 2 long-etanding
one, however, and may be based on sound reasons of efficiency. 1/ ‘

14. Legislation on water regources development financing

229, Benin, Sierra Leone and Upper Volta have no special legislation on State finan-
cial participetion regarding water., Investmenta are financed out of credits from the State
tudgets Intermational loans are rssorted to for large-scale works. Only municipal uee
appears to involve payment of fees. Purundi has a number of revenue raising devices which
are presumably applied inter alia to the [inancing of waterworks. Gabon's Government is
active in providing financial assistance for water resocurces devalopment as well as
underwriting foreign loans for this purpose. Tax relief ie also granted to the Société
d'Fnergie et d'Fau du Gabon. Revenue for watsr development is derived from a tax on the
use ol the public domain,

230, In Fthiopia the State also acts ae underwriter for foreign loans, Fees for
water use are determined on a ocost and value—to—the—consumer basis, The Kenyan
Government asgists State water sohemes and sanciions expenses for certain autonomous,
semi—-autonomous or State water authorities. The State is empowered to impose rates on
those bemefiting from water schemes, whether State or lecal, and also naticnal or
irrigation achemes.

1/ Sectione 226 and 227 are taken from “Water Legisletion in Asia and the Far FEast',
_9p cit, p. 194. '
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231. The Swaziland Government provides all the necessary finsnce for its water
resources development other than loans and in those cages where 2 locel institution
finances itself from water rates.

232. In Mauritius, the Central Water Authority receives financial aid from the
Government and is entitled to levy rates for the various water uses,

233, In Zambia and Sierra Leone, the general policy of the Govermment with regard
to water charges is that in urban centres the comsumsr should pay according to the produc—
tion costs and the amount of water used. In rural areas, the Government subsidizes the
production coats and the consumer is generally charged on the basis of a flat annual or
monthly rate per household.

15, Heter law implementation

(a) Juridical protection of existing water rights

234. The exact meaning of water right is not always olearly defined., Sometimes,
the term refers to an ownership right, at others to a2 right of use. In some countries, no
such distinetion is made. -

215, The protection of existing rights to water stems from general legal principles
protecting private righte from invesion by others (in the case of ownership rights) or
from the administrative provisions regulating the use of water resources (in the case of
water use rights) 1/. Sometimes, statutory declarations define the exact status of rights
to water, These basic principles pretecting personal property are incorporated either in
a congtitution or civil code, or in more special. legal enzctments such as land or water
or eimilar legislation., Often, epecific principles may alsoc be codified. The Ethiopian
Civil Code, for instance, contains references to the funciions, and powers of the courts
in water disputes. '

236, In common law countriee the basic guarantees applicable to ownership rights
are not always embodied in statutes but derive from the recognitiom by the courts of
certain fundamental (although unwritten) principles of law. For example, when interpret-
ing a statute, a court will presume that in the abssnce of an express provision to the
contrary a given legal enactment does not entail a derogation frem the principle of
general law that existing rights are protected.

237. There is a further presumption that laws are not intended to have retroactive
effect. While the prommlgation of retrsactive legislation is not precluded, the principle
that is generally observed is that vested property rights will not be prejudiced. If such
rights must be adversely affscted in the public interest as, for example, where whole
villages are to be flooded by 2 new dam, i$ is usuel for the legislator to meke exypress
provision for adequate compensation.

238, Often lepgislative controls over water uge expressly provide for the
protection of existing or customary righte or rights acquired under previous legislation.
Thiz is the case in most countries surveyed.

1f Ibidem, as regards secticme 235 247,
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239, The doctrine of prescription also provides for a mimilar protection in some
countries. In such cases, a peaceful and open enjoyment of an sasement over water or
land for a period of a number of years creates an sbaolute right.

240, Leglslation agein often provides that the State or a water authority may
aoquire privaie lend or easements over private land against adequate compensation.
Similarly, where authorities exercise statutory powers to enter land in order to carry
out surveyeor works they wmust compensate the owner for any damage incidental to their
activities. Sometimes the authority is entitled to assess compensation axnd an appeal
lies from its decision to a higher administrative body. More often a final right of
appeal exiets to a properly constituted court of law,

241, The protection of existing rights ageinst other persons generally veries
according to the legal nature attributed to the status attaching to the water. Wwhere
water ia privately owned, the law inwvariably gives protection to a2 person who is
agsrieved in its regard dy the activities of a third person. The exact limits of such
protection are defined by the general law in ezoh country, Where the water is publicly
owned, the (uestion often arises as to whether private persoms may maintain actions
against others who interfere with the exercise of these rights. The old common law
permitted a riparian cwner %o bring action against any dominant owner whe unpaired or
diminished the supply of water. In civil law countries, recourse to couris is always
permitted in these cases. '

242, Whenever the State is the grantor, generally righis are conferred among
individusl users, Where a user is injured by the act of another, whioh prevents him
from exercising his right to take water, the proper procedure is for him to seek
administrative redress by the responsible authority. The latter may then prosecute the
of fender or take other appropriate administrative action.

243. In countries where the State acts as registrar of rights, orivate rights

are enjoyed ty consumers as agalnst one ancother. In most countriss, where the time of
appropriation confers priority, an individual may enforce his right against others.

(v} Modification, termination and reallocation of water righte

244. Different rules apply to the modification, termination and reallocation of
water rights. In most countries; especially where the State is the grantor of rights
to use water, termg and conditions are impoged. Invariably, the authority retainms the
right to revoke a permit or a concession in the public interest or for nem—compliance
with the terms and c¢onditioms attaching to the permit. There is z2lso commonly a
declaration that the authority is not liable for failure to supply water. Where righie
are modified in the public interest, often no compensation im paid for the loes of the
right itselfs In many cases, however, compensation mst be paid for the works or
improvements carried out by ithe landowner in reliance on the right, and a medification
or reallocation of right entails the provision of an alternative supply of water.

245. Provision is frequently made for appeal against administrative decisions to
terminate or modify a water right or ageinst & decision not to issue or renew water licemnx=s
or concesaions. In mozt oountries, even where a statute declares that the Minister's

administrative decision is final, the courts have jurisdiction to review, on law grounds,
such administrative actiom.

(c) Water tribunzls, oourts or other jiudicial water authorities

246. Kenya and Swaziland recognize ‘a special court system for the enforcement of
water rights. In other countries, protection is afforded within the normal courts
system. The powers of an administrative agency in deciding whether to grant, cancel
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or remew conoessions often appear to be judicial as much as administrative powers. In all
such cases, there is a right to appeal either to a senior administrative officer or to the
proper court. Where the semior administrative officer exercises final powers of decigion
in an appeal, his function is certainly quasi-judicial. Aa explained previously, many
countries permit an independent judicial review of such proceedings.

{d) Penalties

247. All countries surveyed have enactments impoeing penalties for offences
comnected with water use. These penalties are so numercus and veried that it is
impossible to list them exhaustively.

248, Penalties are sometimes provided for in a statute for specific statutory
offences. 1In addition, legislation usually empowers the responsible executive officer
to promulgate regulations with respect to matters under his oontrol, and such regulations
invariably contain penal provieions, Local or municipal authorities or even irrigation
associations, may, in certain countries, promulgate bylaws imposing pewalties. Again,
non—-compliance with the terms and conditions of any permit or ooncession may result in a
penalty in addition to administrative sanctions.

249. Penalties generally include fines, imprisonment and often revocation of the
administrative permit or concession., These penalties vary aoccording to the gravity of
the offence.

16, Customary water law and institutions

250, Although this is a separate heading in the study due to the difficulty of
ascertaining customs and any written sources, no detailed surwey of customary water law
(which applies to a greater or lesser extent in all the countries studied) appears to
have been made,

251. Mort of the studies of the countries where customary law is significant in
relation to water mention this fact in the respective intreducticms. Generally,
customary law is based on the community principle that land and water belong to the local
community and, therefore, cammot be subject to individual rights of ownership or use
excapt by virtue of membership in that community.

252« Benin, Burundi, Gabon, Kenya, Swaziland, Upper Volta, Sierra Leone and Zambia
have a dual system of written legislation (former colonmial as well as post—independence) amd
customary law, which is frequently unwritten, its contents being determined ir accordance
with local custom and such principles as are generally accepted by the commnity ooncerned.

253, In Benin, customary law is operative only insofar as it is not in conflict
with public policy. Burundi has established z oommission to codify custom and, although
there is no specific written authority for the practice, the courts have applied eustomary
law in matters not governed by written law, so that authority for this procedure has been
ecstablished. OSwaziland's Water Act specifioally excludes from its operation royal rivers,
sacred pools and water relating to land owned by Swazis, the water in question being
governed by wnwritten customary law, The latter is applied extensively in Ethiopia
with regard to water and the study gives extensive details of its application.
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PART TW0 - COUNTRY STUDIES
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BENIN 1/

I - INTRODUCTICN 2/

(a) Population and location

The People's Republic of Benin (formerly the Republic of Dahomey), occupies a narrow
strip of land in Weet Africa. Situated between the 6tk and 12th parallels, the country
gtretches northward 670 kilometers from a narrow ¢orridor on the Gulf of Guinea ag far am
the Niger River and its tributary the Mékron River, which together forin ita boundary with
Niger. With a width of over 300 kilometers at the northern end and about 100 kilometers
at the southern tip, Benin has an area of 113 048 square kilometers, and a population
estimated in 1974 to be 3 029 000 i/ inhabitants whose distribution is uneven, over 70%
of the total population being concentrated on the southern regions. The country is among
the moet deneely populated in West Africa. Benin borders Upper Volta and Niger on the
north, Togo on the west, Nigeris on the east, while the total length of the southern end
forms a coastline on the Gulf of Guinea.

{») Climate and topography

Benin may fall into two climatic zones: the south and the north. The gouthern part of
the country has a2 hot and humid equatorisl climate, most typical alemg the coast, with two
wet and two dry seasons, Temperature here is high and annual rainfall is about 1 300 mm.
Proceeding inland from ths coast, the dry months increazse until a tropical c¢limate is
encountered over the northern hzlf of the country. There is 2 long dry season (December-
March) when the hot and dry harmattan winds are blowing, followed by a heavy rainy season
(March—July); then s short dry season (July—September) and a short rainy season (September—
November). Ammual rainfall increases from nearly 800 mm in the south-west to over 1 300 mm
in the central part. In the north, a dry season alternates with one rainy eeason {May-
September). Here, the annual rainfall averages 1 000 mm and the harmattan winds blow
throughout the dry season with ah average monthly temperature of 21—2?{} throughout the
year. Vegetatiomwise, Benin is a savannah zone where the savannah extenda ae far ae the
1=

The coastline in the south ie made up of send-bars pounded by surf on the seaward
gide, and of large lagoons and former shore lines on the landward side, limiting acocess
to the sea. FEivers flow into these series of lagooms with the Lakes Ahémé and Nokemé as
estuaries for two rivers whose entry into the sea is obstracted by the sand hanks. The
Ouémé River, which empties its waters into one of these lagoons, is the longeet in Bemin,
and is navigable over a distance of 200 kilometers. Another river, the Couffo, drains into
Lake Ahémé, The Mono River, which forms part of the sputhwestern boundary with Togo, i=
subject to torrential floods and, therefore, it is barely navigable.

Prepared by Dante A, Caponera; Chief, Legislation Branch, FAO, Rome.

A/

g/ Por a gemerasl introduction sse: J.M. Komlan Zinzidohoue's declaration made to the
UN Water Conference, Mar del FPlata, Marck 1977 and '"L'eau et les probldmes de 1'eau
€n Réegbliﬂe populaire du Benin" by the Interminisierial Water Commission, UN Waler
Conference, Mar del Plata, March 1977. ‘ '

3/ Buope Yearbook, Africa Scuth of the Sahara, 1976/1977, ps 156,
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To the north of the coaetal sand banks, there is a plain of lateritic clay soil which
is highly fertile and where most of the oil palme are grown. The land rizes graduslly
towards the north western Atacora mountains, reaching a height of zbout 1 000 meters. ilorth
of Lake Nokoum&, the Ouémé& River has a wide marshy delta with considerable agricultural
potential. PFurther on lies the Terra de Barre i/, a fertile and intensely cultivated region
predominantly of clay soil. Noerith of the Terre de Barre, the seasonally fleooded lama swamp
ig to be found, difficult to reclaim due fo the peaty soil nature. PFurther to the north,
areas comperahle to the Terre de Barre are to be encountered.

In the northern half of the country, the land ranges beitween 50 and 150 meters in
elevation,falling gradually towards the Niger Valley., This region is drained uy rivers
flowing northwards to the Niger River. The following northern rivers: MU&kron, Alibori and
Sota (tributaries of the Figer) and the Pendjari (tributary of the Volta ~ in Chana) are
all too turbulent and rocky to be navigable. Towards the northern borders sandstones are
found which are extremely infertile, '

In general, most of Benin is underlain by precambrian rocks with occasional bare domes,
lateritic cappinge and poor eoils, and 80 percent of ite territory has no groundwater resurces.,

The couniry's economy is dependent on the agriculture sector of a subsistence scale,
and there existe a low level of "modern" productive activity g/. Principal food crops are
maize, cassave,. millet, sorghum and yam, with il palm, cotton and coffee constituting the
main cash or export crops. Timber production is increasing in importance but it is still
at a low level. Fighing is undertaken as a supplement to domestic food supplys
Benin is not rich in wineral resources, however, offshore oil as well as inland phosphate
and uranium-exploraticns are under way. The unexploited iron cre reserves in the north
are of poor quality {30-40 grades}. The sole mineral exploited so far is limestone which
supplies the 300 COD tons capacity cement factory. The country has also foreign exchange
earnings from the use of its ports. Benin has the reputation of having a very high
standard of educationswhich nas contributed to the existencs of a large pool of é&lite.

(c¢) Juridico—political history

During its pre—coleonial history, Benin was composed of a number of statss; 1t also had
an outstanding civilization ranking among the most brilliant ones in Africa 3/. The
principal netionalifies, such as the Fon and Yoruka had their own states and lkingdoms
for many centuries until they were at last disrupted by the advent of Irench, English ard
Dutch slave traders who encouraged feuds between neighbouring kingdons, Although the French
tuilt a port at Cuidsh as a cenire of slave trade and subsequently the Perfuguese
egtablished Port-Nove in 1752, Benir continued %o be the sphere of competition amcng
Furopean powers until it was ultimately declared an area of French jurisdiction towards the
turn of the 19th century.

Despite continmous and fierce resigtance by the various kingdoms to French
occupation (e.g. Kingdom of Abomey under the leadership of ¥ing Behanzin) A/,
they all were eventually conquered. Thus, Benin was effectively occupied in 1893, The
formation of French West Africa started in 1895 and, after several constitutionzl changes,
the capital of French West Africa was established at Dakar in 1904 5/. Pollowing the

Ibidem, pe. 156.
Ibidem, p. 162.
Ibidem.

Ibidem, p. 157.
Tbidem, p. 158,

SACN
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political developments in British West Africa (1946—56), Trance passed the Lol cadre in
1956 w_/ establishing a local government for the constituent colonies. The Franco-African
Community was created with the coming  to power of de Gaulle in May 1958, and on 1 August
1960 Benin gained independence.

4s an integral part of what was collectively known as the French Weest African territories
Benin has a juridical history comparable to that of Ivory Coast, Upper Volta, Togo, elc.
At the time of independence; the country wae laden with colonial legal legacy characterirzed
by the dualism of French and customary law coupled with a dual court system. 4z a
congequence, the aims of legal development in these West African countries have been
geared towards working cut a legal system compatible with development requirements of a
nowly independent country. Since independence, Benin has had four constituitions. In 1974,
the present military government declared that the country would fellow a soclalist road of
development by adopting Marxism—ILeninism as the official guiding philoesophy g/.

_ Benin's source of law falls into two categories: (i) legislation (of the colenial era),
and (ii} customary law ;/. The colonial laws imported from France and adapted to local
conditione remained in force even after Benin galined independence. To date, the
customary law systems of the various nationalities in the country provide the most
fundamental source of law as regards civil matters é/. According to the colonial
legislation, a customary rule was operative ineofar as it was not in conflict with public
policy 5/. As far as land and water resources are concerned, the prime maxim of African
customary law iz centred on the principle of community interesty and private ownership
of water has remained unknown to African customary law £/. In African native law and
cugtoms, land and water are considered essential factors, and the discretion for its use,
apporticnment and administration is given to the community as a whole and not to
individuals. This principle was recognized by the colonial administration through Decree
ﬁ;. 55=530 of 1955, lf as long as said customs are not repugnant to "jJjustice and morality™
B/ :

Independent Benin has inherited the colonlal legal and adminigtrative machinerv and has
adopted a dual legal system where both the Europesn code system and customary laws operate.

Tbidem, p. 160.

Africa Contemporary Records, Vol. 7, Annual Survey and Documents, 1974/1975,

p. 136.

Jeswald ¥. Salacuse, Legal Studies of Africa Series, Prench-Speaking Africa,
Vol. 1. Africa South of the Sahara, p. 75.

Thidem, p. 8.

Tbidem, p. 79.

D.A. Caponera, Legal and Institutional Aspects of Water Hesources Development in
Africa, Legislation Branch Background Paper No. 10, F.A.0. Rome, 1976, p. T.
FTank M. Mifeud, Customary land law in Africa, F. A.O. Legiglative BSeries Ho. T,
Rome, 196?, P 3

Thidem, p. 7
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II - LEGISLATION Iif FORCE

In the Republic of Benin, legislation governing the ownership, use,
development and conservation of water resources is as follows:

1. The Civil Code, arts. 640 ~ 545,
2. Deoree on Health Proteciion in French West Africa of 14 April 1904.

3. Decree egtablighing the public domain and +the priﬁciple of state control of all water
resources in French Weest Africa of 23 October 1904.

4. Decree determining the powers of the authorities, dated 1 April 1906, charged with
appearing on behalf of the public domain (including the public domain of the
colonies in French West Africa).

5. Governor-General's Circular of 21 November 1916 relating to domain matiers.

6. Decree of 5 March 1921, defining the procedure for the submisEsion and examination
of applicstions for the granting of permits and concessions.

7. Decree of B October 1925, establishing a method of securing land rights of the
indigenous peoples of French West Africa,

8. Circular of 18 November 1925, regarding the decree cited under T above.
9., Decree of 27 March 1928 in the same terms as 6 above.

10. Decreé of 29 September 1928, regarding the public domain and public utility servitudes
in French Wegt Africa,at amended by the decrees of T September 7935 and 3 June 1952.

11. Decree of 24 November 1928, regulating application of the Decree of 29 September 1928
ags amended by the Decreee of 13 December 1939 regarding the planning and expansion of
farms.

12. Decree of 25 November 1930, regulating expropriation in French West Africaras amended
by the Decrees of 24 August 1933 and 9 February 1949, '

13. Decree (French West Africa) of 25 November ?930, regarding the right to appropriate
water. '
14. Decree (Fremch West Africa) of 24 Angust 1933, regarding the right to appropriate water.

1h. Decree of 4 July 1935 concerning forestry in French West Africa.

16, Dacree of 20 October 1935, conserning the protection of drinking water.

17. Decree of 15 November 1935, concerning the public domain in French West Africa.

18. Circular No, 515 3R of 7 December 193%, regarding the regulation of the public domain.,

19, CGircular No. 242 TP of 1T September 1942, establishing procedures for the delimitation
of the public domain.

20, Circular No. 700 TF of 13 December 1943, concerning the declaration
of public utility.

21. Law Mo, 47/1629 of 29 Auguat 1947, conferring powers on the territorial
asgemblies to grant agricultural and forestry concessions.

22. Decree No. A01 AGRO of 4 Qctober 1949 on agricultural ingpection,
23, Commentg on Circular No. 170 of the Ministry of Public Health dated 24 November 1954.

24, Order TP of 8 January 1955 governlng the organization and contrel of the electric
power lines in DTahomey.

25, Decree No. 55/49O of 5 May 1955, regulating groundwater.

26, Decree No. 55/580 of 20 May 1955, reorganicing land and domains in French West Africa
and French Equatorial Africa.
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2T+ Specifications concerning the concession to the CCHE (Central Coumpany for Water and
Blectricity) for the territory of Dahomey of the provision, treatment and distribution

of weter supplies for {the fown of Cotonou and its surroundings, dated 12 July 1955;and
suceessive Conventions.
28. Convention of corcesZion hetween the Governmen't of Dahomey and CCEE dated 12 July 1955.

29. Tecree Wo. 9920 TP of 15 December 1955, extending the public domain over groundwater.

30. Decree No. 541110 of 13 Hovember 1957 amending tha regime of mineral resources in
exriernal territoriews, Togo and Cameroon, ag supplementing and amending Decrees Nos.
GE-630 of 20 May 1955 and. §7=-242 of 24 Fevruary 1957, in turn amended by lecree
Hos 37=839 of 3¢ July 1957.

31, Charter of SONATER (Kational Society for Rural Development in Izhomey), which was
created on 12 Januvary 1362,

32, Qrainance 20/PR/MDRC/SP of 25/4/1966 governlhg fighing in Dehomey's territeorial waters.
33. Dacree 183/PR/UDRC of 25 April 1965, implementing the ordinence coroerning fighing
in Ighomey's territorial waters.

34. Decree Ko, 544/PR/MDRC‘of 29 December 1966, amending Decree 63-3/PR/MAC of 14 January
1953 concerning the recrganization of the Ministry of Agriculture and Cooperation.

35. Decree No. 358/PR/MTP of 17 October 1967y establishing the Directorate of Hydraulics.

36. Comstitution of the Jepublic of Dabomey of B April 1968 (Ordinance Neo. 20 PRJIO of
15 April 1958).

37. Decree Wo. 234 PR/SGG of 16 August 1968, establishing the services attached to the

' Presidency of the Kepublic and détermining the reaponsibilities of the members of
the Government.

38. Decree £9/4% FR/HSPAS of 17 February 1969 reorganizing bthe Ministry of Public Health and
Souvial Affairs.

39. Decree Ho. 71.22 CR/MF of 10 Fetruary 1971, establishing the Directorate of Publlc
Tomaing, Records. and Archives.

404 Decree No. 71.219 of 10 Licvember 1971, establishing the Directorate of Eines,
Geology and Hydrooarbons.‘

41. Ordinance 74.2¢ of 11 ¥arch 1974, establishing and publishing the charter of the
Water and Electricity Company of Benin,

42, Decree Ko. TL.60 of § March 1974,providing feor the setiing up, functims, composition,
organigation and operation of the Mational Commissicn for Pollution and
Environment orotection,

-3, Decrae Ko. 74/85 of 1 April 1974,Teorganizing the Water Servioce.

INTERNATIONAL AGREEMENTS

44. Exchange of notes comstituting an agreement between the United Kingdom and France
releting to the border between their possessions from the kulf of -Guines teo- Nigery

signed in Paris on 19 Ootober 1906, in which it is siated that the irhabitants of
border villages shall retain "the right to nse -.-. wells and water points for the

watering of animale as #he®e have been used up to present”.

45, Interstate agreement concerning the Niger River dated 26 Ogtoher 1963 and 25 November
1964.

46, Agreement between Dahomey and Toge of 27 July 1968 setting up the Blectric Community
of Benin,
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ITT - QWNERSHIP OK OTHER JURILICAL STATUS OF WATKR RESQURCES

Tn the Republic of Benin, almost zll water rescurces, whether surface or underground,
‘form part of the public domain of the state.

(o) Surface weter resources

(1) Public water

The first enactment to establish the publiic status of surface waters dates back to
1904 .Létutthis wag abrogated in 1925 g/. However, the Decrec ol 1928 ;A which sets out
Benin's water ownership legislation and daies from the French celeonial era in Irench wWest
Africa, i5 still in force., This decree provides that the following water resources
(including underground weier) within former French West African colonies and territories
fell within the public domain:

"(a) the seaghore up to the highest tidal limit plus an additional 100 meters inland;

{b) navigable watercoursesand watercoursesused for floating objects {e.g, timber)
within the limits of their mneormal banks together with a 2%5-meier two-path zone
on either gide and arcund lhe edge of any islenids existirg in such watercourses;

{¢) non-navigable and non—-floatable springs ard watercourses to the extent of their
natural banks;

(d) lakes, ponds and lagoons within the limits of their higheet water level together
with a 2h-meter two~path zone on either side ard around the edge of any islande
existing in such wiers;

(e} navigation canals {including their twc paths), irrigation and drainage cenals
and agueducts built for public utility purpeses, including all appurtenances
of these;

(#) water conduits, sewsrs, harbours, maritime and fluvial dykes."

(ii) Private water

Waters which do not fall within the public domain, such as rain water and springs,
are considered as being private., Water contained in wells, watering places and cisterns
which individuals have bullt on their own private land are excluded by implication from
the definition of public water,

Private water also includes irrigation and drainage canals as well ag waters
forming intermittent streams in them. Al) theee waters are regarded as private and are
regulated by the Civil Code.

1/ Decree of 23 Dotober 1904.
2/ Decree of 15 November 1935.
é/ Decree of 29 September 1920, art. 1.
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(%) Grounéwater resources

The 1321 Decree 1/ on the status of water in French West Africa is silent as regards
groundwater while the 1928 Decree on the same subject g/' merely gives a limited liet of
the type of water resources, which form pari of ihe public domain of the state, without
zenticoning specifically groundwater. CGrowndwaters were, therefore, considersd as private
uwntil 1955. Since that date, aZowever, underground aguifers of whatever origin, nature or
depth, form part of the public demain ;/}

(¢) licde of acguisition

Public water camnot, therefore, be acguired since the public domzin is inalienable andnot
subject to prescriptive righis. However, although the principle of public domain is :
officially in force, the population of the areas concerned often act as if they had
lawful title to the water, i.e. as if they were individually or collectively owners of the
water and not just entitled to its use, This ies particenlarly true in rural and pastoral
areas where the impact of legiglation is not felt because they are too far from urban
centres for strict and freguent controls, and customary principles of water law are still
folleowed. '

(d) Servitudss

Riparian landowners of non-navigable and non-floatable waters are subject to a servitde
of paBBage over an area extending 10 meters on each side, In addition, all larnds,
buildings or other immovable private property are subject to many servitudes concerming,
inter alia, passage of persons, of water conduite, of nydropower communication lines,
gewerage and drainmge conduits, as well as to other servitudes as may be required oy
hygiene, amenlty, public safety, etc, No indemnity is due to the owners ae a
consequence of the impomition of these servitudes 4/,

IV - TEE RIGHT TC UST WATER OR WATER RIGHTS

{a)} ¥ode of acguisiticn

The right 1o use wateryor water right, is acquired in a differsnt way according-to
the legal mature of water.

(i) Private water

Private water, whether surface or underground, may be used merely by-the landowner
or occupier of the land where the private water is located, without the need: of any permit,
anthorization or concession. The right to use private water may be thereforé acquired by
gift, sale, inheritance or by virtue of any other lawful contract. Such righie are’
alienated or extinguished in terms of the relevant legal provisions relating to thg
trangactien in queation. ’

Decree of 5 March 1527,

Decree of 29 September 1928, .
Decree NWo. 55/580 of 20 liay 1955 and Decree No. 9929 TP of 15 December 1955.
Decree of 29 September 1928, arts. 2 - 5.

A AN
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(ii) Public water

Public watere, both surface and underground, as defined by law 1/ may not be
appropriated nor utilized without prior authorization, permit or concession of the state,
gince they form part of the public domain.

(b) Water use authorizations, permits or concessiong

As a consequence of the situstion whereby almast all water resources in Penin form
the public domain, the State has the power to grant tle authorization for their use g/.

Various Govermment administration departments are responsible for granting water use
permits, authorizations or concessions for various purposes, such as: agricultural uses
{Administration of Rural Engineering-Hydraulics); deforestation and soil and embankment
conservation (Waters and Forests Administration); fisheries (Fisheries Service}; industrial
uses (¥ines Department); #ransport (Public VWorks Department); town water supplies
(Municipalities, Prefectures), and rurzl water supplies (Department of Rural Engineering).
Finally, since waters belong to the public domain, the Administration of the Publiec Domain
i 21lso competent toc grant water use permits 3/.

Anycne wishing to use public water ie regquired to fill in an applicaticn specifying,
inter alia, the nature of the proposed waterwerk, its purpose and the expected duration of
use E;. Applications are assessed before they are granted, and, if so granted, they are
valid for a period not to exceed 2% years. The authorization is personal to the applicant
and may not be alienated or transferred. by him without the transferee msking a fresh
application and receiving an autherization in his own right. The grantee iz bound by the
terms and conditions of the authorization which ipclude provisions reserving third—party
rights, a specification ofthe period of the authorization and a clause providing for
cancellation in the event of certain events occurring. For exampls, a concession may be
cancelled by the administration inh the public interest or if the grantes has not abided by
ite terms or conditions (unless this was due to circumstances beyond his control).

(¢) Customary water rights

Apart from the existence of written legal texts governing water resources, there are
also customary water laws and institutions which are followed at the local level by users
to whom these rules are well kmown. These water rights are administered by locally
recognized and respected customary authorities 5/. Customary water laws relate to
fishing, watering, and domestic water rights.

Ofteﬂ, two distinet jurisdiclions are present at the same time, one traditionsl and the
other codified.

Decree of 20 September 1928 and Decree No. 55/490 of § Hay 1955 {for groundwater).
Decrees of 25/11/1930 and 24/8/1933. '

For an analysie of the difficulties arising out of this situation, ses: D. Caponera,
Dehomey, Politique, adminigtration et l8zislation des eaux, F.4.0. Report, LA~SF/DAH 2,
(MR/B8845), Rome, 1969, p. 9 (4).

Decree of 5 March 1921, Chapter 2.

D. Caponera, op.cit, p. 10 (7).

AN
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V ~ ORIER OF FRIORITIES

{a) Between different uses

There is no legal order of priority for different water uses. No text gives more
importance to one water use than to another. There is, however, an accepted order of
pricrity based on the ranking of the varicus water uses. The following uses are namely in
arder of importance: potable water supply for humans; water supplies for livesfock;
irrigation or watering for agricultural purposes; industrial use and, finally, recreationmal
use.

{b) Between different existing rights

Fo order of priofity hetween existing rights is established h§ law. However, there is
the question of possible rivalry  between customary water rights and those rights of use
which have been granted on the basis of the existing legislation.

{c) Betueen differant areas

There is also no legrlly recognized order of priority between different areas, Ip
practice, the order is dictated by relative needs of the arsas concerned, Consequently,
the more highly populated areawm tend to be preferred over the less well populated areas
of rural or pastoral regions. The effect is that urban populations are more fortunate than
?ural gopulatlons, who tend to be obliged tc obitain their water supplies from “puipardgh

walls

VI — LEGISLATION ON BENEFICIAL USES OF WATER

{a) Domestic use

While customary water law recogniges the principle of the preferemnce of the use of water
for drinking and watering of aniwals, domestic use of water generally seems not to have ever
been established in the written water legislation. Such legel provisions as do exist are
extremely limited, There is a provision, by implication, %o the effect that a commmumity or
digirict having conirgl of a drinking water supply is entitled teo keep the surroundings of
such supply clear of any sources of pollution and, if need be, to cover such supply in order
+t¢ prevent pollution. In addition, it ie also legally possible to acquire all or part af a
drinking water supply by a declaration that it is in the publie interest. 1/

1/ Decree of 14 April 1904 on the protection of public health in French West Africa.
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(b) Municipal use

The supply of drinking water in fowns and municipalities is underiaken Ly the Nationzl
Water and Blectricity Company of Benin 1/ (for Cotonoun and i%s surroundings), and thae
Depariments of Hydraulics, Hural Enginesring, Water and Foresls, Public Health, Interior,
Prefectures.

Consumption by way of public atreet-~fountazins and hydrante is metered and billed to
private persons by the Water and Electricity Company of Benin, In no case the water of
public Tountains may be used for industrial purposes.

Maintenance and remnewal of any facillties situated on the public highway are the
responsibility of the National Water and Eleciricity Company of Benin. Maintenance costs
are governed by an agreement between that compeny and the public administration.

(¢) Asriculiural use

The worgs relating jo the agriculturzl uses of weter are undertaken by the Departments
of Hydraulics, Rural Engineering, SONATRZ, the Trefescturss ond other agencies. While no
specific legislation regulates the use of water for agricultural purnozes, gervituiles are
available on the basis of the law. Thus, any landowner wishing to avail himsell of his
right to use water for the irrigation of his land, either ir accordence with the yproviesion
of the Civil Code or in conformily with the terims and conditions of 4im conzession ar
authorirzation, may acguire a right of way for his water through intermediate landholdings
provided a fair compeusation is paid 4o the owners of the lands so oroesed 2/,

{d) Industry and Mining use

The same rigit of way may be acguired Ly tne owner of a wmine desiring 4o use, Tor
mining activities, the water to which he has a right on the basis of a concession
authcrization é/n

Indugtirial water use is under the control of the Departments of Eines, of the Public
Domains and of the Hydraulics.

(e) Transport

Water matters relating io river navigation fall wider the Ninistry of Public Works,
Transport, Posts and Telecomwmmicatiens 4/.

(f) Uther uses
Other beneficial uses of wnter, such as for Tishing, hydro~electric genreration,

medicinal or thermal purposes, for ingtance, are regulated by septtered provisione in
the existing legialation.

Established by Ordinance 74-20 cof 11 Harch 1974.
Decres of 5 March 1921, Title IIIL, art- 33 et seq.
IThiden,

Ibiden.

SN
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VII - LLGISLATION ON HAWMFUL EFFECTS OF WATER

(a) Pleod control

The few legal provigions concerning flood control are mostly ceoncerned with the
financial implications of such control. Diking and flood contrel measures, including
tidal waterworks, may be ordered hy the Deputy-Governor upon consuliation with the
Auinistraetive Council or in his owm name, follewing an inguiry and the recomsendation of
the technical department concerned; such waterworks may then e partially or totally
implemented at the cost of such persons who benefit from them j/f

{t) Soil erosion

Ouners of woods and forests are entitled to exercise their ownership rights witiin the
centire land surface covered by their woods and forests tut may not be granted any authority
to clear such aTeas, or any parlt of them, if this would result in prejudice to protection
of the soil agalnest erosicn an@/or flogding g/.

{c) Irainage

The drainage of ponds and marshes Day be ordered for public heslth purposes ag may also
we the improvement and extension of cultivated land ;/.

The relevant legislation also sets out adwinistrative and financial provisions
governing such waterworks.

Any landowner or tenant wishing to reclaim his land by drainage or by any olher means
mey dispose of wnrequired waler esither by surface or underzround drainage through
landholdings which fall between his land and a watercourse, or to any olher user of
water, provided fair compensaticn is paid to the owners of lands so crossed. The latter
may, aocwever, avall themselves of any drainage waterworks constructed by the upstrean
landovmer, but in that case the cost is to ke shared among all beneficiaries Q/.

VIil -~ LBGISLATION ON WATER USE, QUALITY AND POLLETION CONTROL

(a) Waste and misuse of wafer

There are no regulations or legislative provisions confrolling the waate or miguse
of water, ror does sny regulation fix a maximum daily consumption per head.

1/ Decree of § March 1921, Title IV, art. 42,

g/ Decree of 4 July 1935 on the status of forests in F.W.A., Title III, art. 30.
;/ Decres of 5 March 1921 on the statue of water in F.W.A., Chapter 2, arts. 43-43,
4/ Decree of § March 1921 on the status of water in F.W.A., Chapter 3, arts. 49-55.
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(b) Health protection

According to the existing legislation 1/, the Ninistry of Public Health is empowered
1o enact health regulastions designed to control poteble water supplies and to provide for
the inepection of wellp and washing places, the disposal of waste and the condifione to
be met by cesspools 2/.

A pollution—free zone may he established, wherever required, when a land expropriation
declaration for public utility purposee in commection with the tapping of a sprivg i=
made by order. Unless an authorization has been issued hy the Administration or the liayor,
the spreading of human night soil and ths sinking of wells within such a protected zone
ie prohibited; the same provisiorn extends to wells and underground galleries supplylng
drinking water from aguifers.

The Tight to use drinkirg spring water entails, for the local govermment or community
possessing 1t, the right to clear, cover and protect the sources of such drinking water
fron any cause of pellution wut not to divert its course by weans of pipeg or drains ;/.

Similarly, the discharge of refuse, domestic wastes, rocks, gravel, wood and the like,
in the bedjaround or aloang public domain wmtercourse, lakes, ponds or lageons and canale
ig prohibited as is ths discharge of infected or harmful effluents inte them gf,

All meapures against the harmful effects of water can be considered alsoe as aining
at the protecticn of public health. DBesides the immediste advanbege brought to
agriculture by the drainage of ponds and marshes 5/ or by the reclamation of wet lands
é/, these measures result in the improvement of public health by virtue of the

eradication of malaria~bearing mosguitoes.

(c) Pollution

Golonial legislation applying te ex-French West Africa in general containz a few
provisions for the control of water polluticn originating mainly from domestic, animel,
agricultural and industrial scurces.

Protection zones have been established arcund tae sources of drinking water supplies
for cities and townes, in order to limit inorgamic and organic pellution of mwiderground
aguifers, Such potentially polluting wndertakings as grazing, sinking dead wells and
discharging wntreated industrial effluents (the bacteriological level whereof may
cause the pollution of aquifers) are specifically prohibited in these zones 7/.

Decree of 14 April 1904, art. 7; Decree of 5 March 1921, Chapter II, art., 7 al. 1.
Ibidem, Chapter I {e).

Decree of 14 April 1904, art. 7.

Deoree of 5 March 1921, Chapter 2, art. T.l.

Ibidem, Chapter 2, art. 43-48.

Ibidem, Chapter 3, arts. 49-55.

Decree of 14 April 1904, art. 7.

SECUCUNN
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There are no water provisions governing pollution control in rural and pasforal
areas. In towng, if the quality of the water distributed does not conform to exlstlng
standards, the Benin's Water and Electricity Company is held responsible if such
failure to conform can be traced to the company's negligence,

In 3ll cther cases, the administration is required to proceed, if necessary,
against the persons reaponsible for any pollution. If purification facilities prove
inadequate, the necessary work must be performed by the Company at the expense of the
administration.

There are no regulations concerning rubbish tips and no rules forbidding boreholes
in polluted areas.

Herds are not allowed to foul the water of ponds 1/ and must be brought to
oertain watering pointe. There is, agein, a proviesion to the effect that herds muet not
be allowed to approzch nearer that 50 meters from agricultural water-supply structures.

The old decree, concerning cultivation near watering pointe and establishing
measures for their protectionyis still applicable g/.

{4) Indusirial pollution

As far as industrial pollution is concerned, the health regulations lay down rules
relating to all types of deterioration in the guality of the human environment caused
by factors such as air or water pollution, industrial waste, noise, side—effecte of
pesticides, water stagnation or poor water conservation conditions ;/.'

(e) Envirommental protection

In 1974, a FNatiomal Commission for the control of pellution and the protection of
the enviromnment was established ﬂ/. . Its composition, functions and powers are such
that a2 wore stringent comtrol over polluting activities with a view to enhancing the
environment is now possible. .

IX —- LEGISLATION ON GROUNDWATER. RESOURCES USE

Until 195%% groundwaters could also be privately owned and were governed by the
provisions of the Civil Code. In that year it was decreed that all underground waters
would form part of the public domain irrespective of their origin, nature or depth E,

Decree No. 401 Agro of 4 Cctober 1549, art. 5; Deoree Wo. 5929 TP of 15 December
1955, art. 3.

Decree of 14 April 1Q04, art e

Ibidenm, Chapter I (f).

Decree Wo. T4~60 of 8 March 1974,

Decree No. 55490 of 5 ¥ay 1955.

QQQQ N
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Theair use, however, is regulated by specific orders relating to the water concerned

1/. All groundwater exploitation worke, wells, boreholes, gzlleries and the like must be
equipped with mechanized 1lifting devices and the supsplying of existing wetbterworks with
such new eguipment and all groundwater extracticns, mechanical or not, reguires the prior
authorizaticn of the Administrations In additiern, all existing imderground waterworks
equipped with mechanized lifting devices ar tapping artesian waters are subject to a
declaration of public ownersghip., owever, groundwaier works not fitted with wmechanized
lifting devices {unless they are artesian drilled welle) are exempt from Llhe prior
authorization requirement.

The Administration may prohibit any irdividual groundwater extraction {even where uo
mechanized lifting device ie used) in the following cases:

{a) when the aguifer is tapped for the supply of drinking water to citiez and
towme and has limited reservess

(b) when an agquifer tapped for human consumpbicn of water needs to be protected
againrkt organic polliution;

(¢) when the aguifer is already polluted and the use thereof is likely to harm
public health, and

{4) when any other public interesi purpose so reguires 2/.
Basic groundwater research, preparation of hydrogeclogical maps, draltiig of groundwater
legislation, conservation of water reserves and all geological and mineralogical

obaervations recsulling from research or engineering work comnected with groundmaser, all
fall under the Direciorate of llines, Geology and Hydrocarbons i/.

X - LEGISLATION ON THE CONTROL AND PROTECLION CF WATHRWGRES AND STRUCTURES

411 works undertaken in, over or across a watercourse (whether the course is modified
or not) and all femporary or permanent diversions of public domain wabers (irrespective of
the mode or purpese) require the prior authorization of the Administration 4/.

Similarly, underground water exploitaiion works egulpped with mechanized lifting
devices require prior autherization if they are mechanized lifting devieces or asny fixed
or moblle eguipment fitted on or near the waterwork which reguwire other than human or
gnimal driving power and are of a capacily cf nmore than ten cubic metres par day i/,

The ownsr cf mechanized waterworks must £ill in a declaraition listing aie first and
family names, title, professicn and the purpose for which he wishees to extract water.
In addition, he is required to make a staterent describing the location of the waterworls,
the type of lifting desvices, the average daily extraction rate togetiier with a diagram of
the waterwerks, liTting devices, drainage works and works for the disposal of wasic water.

Order No, 9929 WP of 15 December 1955,

Teidem, art. 1.

Dacree No. [1-219 of 10 November 1971,

Decree of 5 March 192%, art. O.

Order No. 9929 TP of 15 lacember 1955, art, 2.

EASEC
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Provision is made for waterworks and structures to be supervised by ithe various
officials duly commissioned and sworn for the district in which they are serving, and
especially by employees of the Agriculture Service, who report infringements cf the
relevant legislation 1/.

XL ~ LEGISLATION ON THE BECLARATION QF PROTECTED ZONES .0OR_AREAS

Whnile no specific legislation exists which empowers the government to declare special
zones or areas, some scattered provisions relate, incidentally, to these guestions. Here,
ihe use of water and land in areas where water schemes have besn implemented under the
procedure referred to in the regulations gf ig decided in each specific case by local
cormittees composed of important persons from surrcunding villages and user communities or,
if applicable, from villages which helped to build the structures and presided over by the
ncercle" commander or his deputy. The latter is required by law to have the assistance of
a representative of the Crops, Livestock and Foresiry Services expressly appointed by the
heads of these services 3/,

The demarcaticn of the area concerned also involves the reservation of zones for
crops and plantations,'thelcreation of tracks and roads used by pecple and animals for
fetching water and regnlations concerning, inter alia, theé purpose and amount of water
uiilized 4/,

Another provision concerng pollution control areas around and along drinking water
supply sources ‘/.

XII — GOVERNMEHNT WATER RESQURCES ATMINISTRATION AND IWNSTITUTIONS

In the People's Republic of Benin, several ministries, departments and other agencies
‘or companies have direct or indirect responsibilitites for dhe administration of, and
guardianship over,water rescurces ownership, development, utilization and conservation.

() At the national level

1. HMinistry of External Affairs (State Department )

Under article 3 of Decree Wo. 234 PR/SGG of 16 August 1968, this Ministry is
empowared to formulate and implement the foreign polioy of the government. It ie to be
noted that Benin is a riparian state of four international river basine: the Niger, lMono,
Volta and Cudnd.

Because of the international hydro—geographic situation of these river basins, the
Kipistry of Exlernal Affairs of Benin is directly concerned with matters of water policy,
asdministration, and distribution as well as in the laws governing the country's water
resources,

Decree No. 401 Agro of 4 October 1949, Art. 6.

In particular, General Order 1523 3ET of 23 March 1949.

Ibidem, Art. 1.

Ihidem, Apt. 2.

Decree of 14 April 1904; Order 9922 TP of 15 December 1955.

An Interminieterial Commiesion has been established for the purpose of studying the
problems of coordination among water activities and institutions,

SSEEES
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?e The Minigtry of the BEconomy and Finance

This ministry is responsible, inter alia, for financiml, credit ard monetary affairs
at well as for the economy in general and has a very particular interest in financial
aspects directly or indirectly conmnected with the management, conservation and distribution
of water resources which, under the existing legisiation, belong to the public domain, Cn
the other hand, this ministry plays an important role in the financing »f entervrises
rnahaging the water resources of the country for all types of uee. The Dirsction des
Domaines, de 1'fnregistrement et du Timbrs (Public Domain, Registry and Stanp Office)
is responsitle for the administration and financing of the Btate public and private domain,
including land and water resources,

This Hinistry also gversees all govermment agencies or joint industrial/bommeroial
and goverrment todies Adirectly or potentially commected with water use,

3. The Ministfy of Rural Develovment and Cooperation

Ae this ministry is concerned with all matters pertaining to agriculture, i.e.
both crop and animel production, and with waters and ferests 1/, it hes prime interest
in problems raised by use of water for irrigaticn, watering of animals and fisheriss as
well as in soil and waetercourses conservalicn, etc, ‘

Under its authority there are {three major services in charge of water
resources under different headinges:

{i) The Agriculivral Engineering and Land Improvement Service

This service is rcooponsible for experimentatién in agricultursl water management
g/; for research and for executing or having executed under its control programs and projects
Tor the utilization of water for agricultural purposes, in particular thoge for land
reclamation, drainage and irrigalion; for supplying rural commuaities with drinking waier,
and for assuring control over the use and the upkeep of works of all types installed during
the rezlization of these water use projects. It also has another function, i.c., the
repregsentation of the interests of different professions invelved in agricultural
production and rural development in the study of projects for large public works cepable
of altering conditions for water use in agriculture.

It also participates in research on, and applicatiomsof, =o0il conservation
methods.

Thig service comprises a mational office with three departments (agricultural
water management, agricultural mechanization and rural habitat} and six departmental Gvisions.

(i1} The Waters and Forest Service

Thig eervice is responsilble, inter alia, Tor the protection of soil against
ercsion, for flood control, for the protection of springs and vodies of water and for
public health _/. It issues administrative licences for forest clearing and embankment
protection,

(111} The Fisheries Service

This service is responsible for the prescribing and administration of -
rulen and regulations governing inland waters fisheries of Benin: in rivers, streams,
lakes, ponds, marshes, canals and lagoon®, It is charged with issusnce of permits
recognizing customary fishing rights or autliorizing new fisherles.

1/ Decree 234/PH/SGG.of 16 August 1968,
2/ Deoree 544/FR/MRDC of 25 secemben 1966, art. 14 end Decree T4/85 of 1 April 1974.
3/ Deoree of 4 July .15, art. 20.
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(iv) The Stock Raising Service

This service is responsible for securing the watering of animals.

4. The Ministry of Equipment

This Ministry has, under iis direct respensibility the Direction de 1'Hydrauligque
(Water Menagement Department), which deals with matters pertaining to the development of

water management rescurces and problems of research,. production and utilizatlon of energy
Tegonrces 1/ N

5. The Ministry of Industry and Crafismanship

This Ministry also has responsibilities for the study and plamnning of domestic
water supplies, '

6. The Ministry of Forward Planning

This Ministry is empowered to frame a planning policy and implement it Eyﬂ Since
policy making and planmning for water resources use are necessary at the national basin .
and local levels, they are included in the terms of reference of this Ministry with a view
to organizing management within the widest oontext of national planning,

7. . The Minigtry of Justice and Legislation

This Ministry which, under its terms of reference it may be authorized to draft bills
of law, decrees and acts of general scope in all fields, plays an important role in the
revision of all water laws. Moreover, because of its judicial authority, it is called upen
to arbitrate any disputes on the subject of water use.

8. The Minist:y of Public Works, Transportation, Posts and Telecommunications

The competence of this Ministry covers the following domains: public works, mineral
prospecting and mining, topography and cadastral survey, city planning and habitat, water
management and meteorclogy; all these functions are administratively directly or indirectly
linked with the water use, management and distribution é/.

v This Ministry is charged with the management of groundwater resources and - although
this does not appear in the decree establishing the functions of the different ministries -
Tt .in principle.supervises the company holding the concession for water distribution and
handles any problems raised by energy generation and distribution in Benin.

e

9. The Minisiry of Public Health and Social Affairs

This Ministry is charged with the elaboration and the implementation of a public
health poliey. It has under ite authority the Direction de la Sant& Publique {Department
of Public Health) which, through its Service de 1'Hygisne (Hyglene Service), L& responsible
for sanitation and hygiene in respect of waters 4/.

1/ Decres 358/PR/MTP of 17 October 1967.
2/ Dacree 234 /PR/3GG of 16 Angust 1968..
;/ Decree 234 PR/SGG of 16 August 1968.
4/ Decree 639/45 PR/MSPAS of 17 February 1969,
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Art. 2 of Decree 69/45 of 17 Pelbruary 1969 ereated the Direction de la médecine et
de l'hygitne publigue (Department of Preventive Medicine and Public Health}, while Article
10 entrustis it with the organisction and the enforcement of public hoalth and ssnitation
measures and control over public hygiene. Thie service controls the digging of welle snd
the provision of water supplies to cities and villages. Furthermore, jointly with the
Minigtry of Public Works, it supervises the water distribution ocmpany.

10, The National Commission for Pollution Contrcl and the Environment Protection

This Interministerial Commission was created in 1974 1/,

(b} At the intermediate level

There do not seem to be any organizations responsible for water management at the
intermediate level in Benin.

{e) At the local level

Locally, there are some associations of water users for agrisultural purposes: irriga
tion, fisheries and stock raising., Recently "Centers for Reglomal Action for the Rural
Development” GARDER have been established at the level of each Province. These centers are
assisted by technicians of the Central Qovernment and undertake direotly the comstruction
of smz2ll hydraulic works.

(d) At the intermstional level

The People's Republic of Penin im a basin 3tate of the Higer, the Volta, the Mono,
the Ouémé, and the Yewe River basins. While there ip a large number of treaties primarily
dealing with matters of frontier demarcation 2/, the country iz also a2 party to a few
intermational treaties bearing specifically on the conservation, development and utilizatim
of her international inland waters:

1. The Niger River Basin

The Niger River constitutes the boundary between Benin and the Republic of Figer,
and has three main trimtaries: the Sote, the Alibori and the Mékron. Bepin is & member
of the International Higer River Commission °

2, The Mono River Basin

The Mono, about 350 kKilometers long, rises in Tego and forme part of the boundary
between Benin and that couniry. It is navigsble for 100 MHlometers, Studies are in
progress for the joint management of thisg baein with Togo, for the production of energy amd

1/ Decres T4/60 of B March 1974 on the creation and functions of this commiseicn,

2/ ‘Mese treaties ars reported in "Syrtematic Index of Treaties govern Internationsal
Water Resourceg®, Legialative Study Ne. 15, PAQ Legislation Eranch, Legal Office,
Rome, 1978, hersinafier, FAQ Index of Water Treaties.

3/ Exchange of notes of 19 October 1966 between the United Kingdom and France, signed
in Paries, on the frontiers between the possessions of the two countries from the
Gulf of Guinea to Niger. Interstate agreements on the Niger River dated
26 October 1963 and 25 November 1964 eatablishing the Niger River Commission.
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for irrigation in the lower part of the Mano River _1/ .

3. The Volta River Basin

The Peudjari River, which in the territory of Benin goes round the Atacora
Mounteins, is a tributary of the wolta River and forms the boundary with Upper Volte.

In addition, Benin is a Party to the African Convention on the Conservation of
Neture and Natural Resources 2/. The Gonvention provides, imter alis, &) for the
oonservation, develomment and utilization, including the prevention and control of water
pollution, of the dreinage besins if intermational significance to the signatory states;
and b) for the establishment of zd hoc inter—state commissions charged with the implementa
tion of the Treaty provisions.

XIIT - SPECIAL AND AUTONGMOUS WATER RESOURCES DEVELOPMENT AGENGIES

1. The Water and Eleetricity Distritution Company -~ SBEE

The Central Water and Fleciricity Distribution Compauy - CCDEE was a Government
body until 1954. The Concesslion Convention of 12 July 1955 snd its articles did, in fact,
abolish this agency and set up a new "concession™ system, though nec decree or act to that
effect can be found published in the Official Gazette 3/. This private company became,
in 1974, the Water and Electricity Company of Benin « It ie responeible for the
production of electrioity and the distribution of water and of electric power in the city
of Cotonou and other cities and territories.

2. The SONADER

The Société nationale pour le développement rural (National Society for Rural
Development) of Dahomey was a miXed economy (semi~governmental) sgency created on
1 January 1962, which took over the Sector palmersie Ouémé {Ouémé Palm Plantations). It
wag expected to be either ome of several instrumenis, or the preferred instrument, of the
Government for the oonduct of rural development operations. Ite work embraces land
development, urbanism, well digging, education in the cooperative movement and manpower
training for positions of responsibility. '

3. The SONTAH

The Société nationale d'irrigation et d'aménagement hydroagricole plans the
developnent of irrigetion in the OQuémé Valley and in the lower Mono Valley,

4, The SONAPECHE
The Socifté nationale de pBche is responsible for the development of fisheries,

2,

Agreement between Benin and Togo of 27 July 1968 establishing the Benin's Eleotricity
Community.

These agreements have been sigmed between the Volta River Authority of Ghena and
the Benin Electricity Community for Togo and Benin,

For an analysis of the judicial status of the CCDEE, see Dante A, Caponera, ops_cit.,
pﬂ 6-

Aot T4~20 of 11 March 1974 promlgmting the statutes of the Water and Electricity
Compeny of Benin {SBEE).

o

SRS




- 62 =

XIV - LEGISLATION CN WATER RESOURCES DEVELCFMEINT FINANCING

With regard to financial and economio aspects of water legislation, the rational
management and development of water resources Trequires the investment of large oapital
sums, which, in turn, necessitates an adequate legal--ingtituticnal framework. Both the
investor and the water user need security of rights in terms of water quantity and

quality 1/.

() GQovermment finanoial participstion and reimbursement policies

The Republic of Benin has no special legislation on state finamoial participation,
reimbursement polivies relating to the conservation, development and use of water
resources. Investments are finamoed out of oredits from the sitate mdget,

For larger scale work, recourse is had to foreign capital provided either under

bilateral aid or hy internationel agenclies, e.g. the European Development Fund, the
French Ald and Cooperation Fund (PAC), the IBHD, the African Development Bank, etc.

(») |Jater rates and charges

Conventional use of the water of lakes, rivers, springs, wells, clisterns and
cenzls and all water points not forming part of publie works programmes is mnot subjest to
the payment of tariffs or charges. Water rates for municipal water supplies 'are decided
by the Presidemnt of the Republic after commideration by the Council of Ministers upon a
proposal by the Management Committee of the Compagnie mationale des eaux et de 1telectriciid
(Water and Flectrieity Company).

l/ For an analysis of this situation, see: Dante A, Capomera, op., cit., p. 12 and 13.
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BURUNDL 1/

I - INTRODUCTION

(&) Situation and population

Burundi is a landlocked mountairous area located in central-east Africa some 1,000 miles
from Africa's east coast with a population of about 3,500,000 people and a surface area of
27,384 square kilometers (10,746 square miles), It is one of the most demsely populated
countries in Africa. MNost of the bhorders of the country follow rivers, the one with Rwanda
" including Lakes Rweru and Cyohoha, those with ZaY¥re and Tanzania being partly drawn by Lake

Tanganyika _/.

(b) Water resources

Mfrica's two greatest river basing, the Zafire ;/ and Nile basine, are divided from north
to south through western Burundi at an average elevation of 2,600 meters (8,000 feet).

The main rivers are the Ruvubu River in south—central Burundi, the Kanyaru .River with
its headwaters n Rwanda, the Huguzi River flowing to Tanzania, and the Muragarazi River
coming from and flowing to Tanzania,

Rainfall increases with altitude to a meximum of 1,500 mm. in the highlands. June, July,
and August are relatively dry months.

There are large ground water resocurces _/.

(c) Politico=Juridical history

In the sixieenth century the Batutsi (a tall Nilotic people) invaded the region which
now includes Burundi, and established the two feudal kingdoms of Rwanda and Urundi in
which the less numerous Batutsi formed the ruling clase while the Bahutu held a position
similar to serfs. Both kingdome remained isolated from Eurcopean contact until the end of
the nineteenth century when they were annexed as part of German East Africa as "“residencies®
each continuing to be ruled by ite traditionmal king, the Mwami, under the supervigion and
direction of a German Resident. In 1916, during the first world war, Belgian troops from
the Congo occupied the two kingdoms and in 1922 the League of Natlons grented a mandate o
Belgium to administer the two territories, After World Wer II it became a United Netions
Trust Territory under Belgian administration 5/.

1/ Based on the study prepared for the FAO Legislation Branch by Dominique AlhZritidre,
docteur en droit, Paris, France (original French).

g/ The longest in the world and the world's deepest lake after Lake Jaikal (U.S.S.R.},
3/ Previously called the Congo River,

4/ United Nations, Les eaux souterraines de 1'Afrique, ST/ECA/147, New York, U.N.,
1971, ps 85,
j/ Jeswald W. Dalacuse, An Introduction to Law in French Speaking Africa, Vol. T

Africa South of the Sahara, The Michie Company, Charloitesville, Virginia, 1269
ppu 511""12-
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Burundi attained independence on 1 July 1962, Unlike Rwanda, Burundi attained
independence as a kingdom, not as a republic. BStrife between the Batutsi and Bahuiu socon
kroke out, however, and the long struggle culminated in a bloodless coup by Captair Michel
Micombero who proclaimed a republic with himself as head of state on 28 November 1965 1/.

In addition to the law imposed under Belgian administration, Burundi's legal sources
include legislation enacted since independence, general principles of law and equity, and
customary law. Although neither the Constitution nor the new legielation on ithe judicial
system recognizes customary law or directs inhe courte to apply it, there is authority
for its application in matters not governed by written law. In civil matters the vast
majority of the population (i.e. non—immatriculés) remains subject to customary law. In
criminal matters, customary law no longer applies. Burundi has estzblished a commission to
codify custom but in the meantime the courts are adapiing the customary law to meet modern
conditions g/.

As in Zalre and Rwanda, Burundi's water administration and legislation is derived from
Belgian law, a system based on the Wapoleonic Code and therefore close %o the French system.

The major part of water law in Burundi is derived from Belgian law as it applied to
Burundi in 1962 ;/. By virtue of an act adopted on 29 June 1562 g/, laws and regulations
passed by Belgium before Burundi's independence, remsin in forse in Burundi umtil expressly
repealed by it. All powers attributed to the Belgian administration (except those given to
the Administrators of Territory) are transferred to the appropriate Ministry of the Burundi
Government j/.

{d) Gemeral

Burundi has mainly a subsistence sgricultural economy, Bujumbura with a population of
70,000 inhabitants being the only urban and industrial center. PFishing in Leke Tanganyika
yields arcund 10,000 tons per year. Lake Tanganyika, the most important trade route of the
country, bears 80% of Burundi's foreign trade. Electrical power is partly cobtained from a
hydro~electrical plant at Bukavu in Zaire but there iz the pessibility of a hydro—electric
project belng constructed along the Ruvubu River near Gitega é/.

I - LEGISLATION IN FORCE

1. Agreement between the Belgian Government and ths Goverrment of the United Kingdom of
Great Britain and Worthern Ireland regarding Water Rights and the Doundary between
Tanganyika and Rwanda-Urundi, signed at London, 22 November 1934, C.L.B. 639 1/

Givil Code, Livre II, es. 1620, 26, 27, C.L.B. 52
3. OCriminal Code, s. 144, C.L.B. 180
4. Judiciary Code, ss. 137, 149, C.L.B, 221

™
L]

Salacuse op cite pp. 544~7,

Dante Caponera "Water Policy Administration and Legislation in Africa", WHD/Conf/Z,
Addis Ababa, E.C.A. 1970 p. i2.

Belgivm pecsed new water legislation in 1965 recognizing thereby the unsatisfactory
charscter of ite previous water law,

in Act for the Application of Laws and Regulations passed by Belgium, 29 June 1962,C.L.E. &
Ibidem, s. 2.

Excert as otherwise stated, all the general information is abstracted from: Gorden C.
Mchonald {ed., co—author), Ares Handbook for Burundi, DA Pam No. 550-83, Wasnington, D.C.,
Uess Government Printing Office, 1969, XIV, 203 pages.

The mark "C.L.B." refers tc Hemi Bellon et Fierre Delfosse, Codes et Lois du Burundi
contenant toutes les dispositbions lE€gislatives et réglementaires en vigueur, avec
réf8rences et notes de concordance st de jurisprudence, Bujumbura, Minigsdre de.la Justice
1970, %1, 1092. The nuwuber following the mark "C.L.B." refers to the page of the volume.
The Fnglish text of the Agreement can be found in: United Wations, Legislgtive Texts and
Tresty Provisions concerning the Ubilization of Intermational Rivers for Uther 831
than Wavigation, ST/LEG/Ser. B/12, New York, United Nations Publication, pp. 97-99.
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Legiglative Ordinance 409/TP/U.N., 30 Novembker 1943, Inquiry Commission on Rivers and
Lakes Favigation, C.L.B. 832,

Decree-law 1/196, 2 October 1968, Regideso, C.L.B. 703,

Order of 9 fugust 1893, Sale and Renting of Public Ownership, 8. 7, C.L.B. 953,
Order of 12 July 1932, Fishing Grants Regulations, c. I, III, C.L.B. 616,

Order of 21 April 1937, Hunting and Fishing, 6. II, III, C.L.B. 606.

Order of 5 Jaruary 1949, Sales Taxes, ss., D., C.L.B. 939,

Order of & May 1952, Servitudes on Ground Waters, Rivers and Lakes, and Respecting
Their Uses, C.L.B. 594.

Order of & May 1952, Rivers and lakes Waters Administration and Granite, C.L.B. 697,
Ordinsnce, 17 October 1911, Packaging, FPreparation and Manufacture of Fcods, C.L.B. 548,

Urdinznce 127/6, 15 June 1913, Regulation Respecting Buildings in Urban Areas, C.L.B.
629, 86. =16, 31.

Ordinance of 1 July 1914, Rivers, Lekes; Sources Pollution and Contamination, C.L.B. 638.
Ordinance 5/TP of 25 December 1924, lLakes Navigation Policy and Survey, C.L.B, 836,

Ordinance 79/A.B. of 2 October 1930, Mineral Wgters, Lemonades, Extracte or Syrupe for
Irinkicg or to be mixed with Waters in order to produce Lemonades, C.L.B. 700.

Ordinance 375/Hyg. of 10 October 1940, Heslth, C.L.B. T4%.

Ordinance 52/h42 of 21 December 1952, Local Associations provided for in Decree of
6 May 1952 dealing with Servitudes respecting Rivers, lakes and Underground Waters,
C.L.B. 695, .

Ordinance 52/443, £1 December 1952, Provisions in corder to preserve Sources, Agquifers,
Lekes and Rivers, to prevent Water Weste and Pollution, to control Use Rights and Granted
Occupency Rights, C.L.B. 699.

Ordinance 64/560 of 22 December 1958, Navigation Policy and Survey - Measures of
Waterwsys, Works and Harbour Structures Consgervation, C.L.B. 839,

Ordinance 4&/?39 of 11 March 1959, Rates respecting Lands, Mines, Water—fldw, and
Registry of Land Titles, C.L.B, 102, s. V,

Ordinanca 42/12 of 9 January 1950, Private Properties Measure and Marking out, C.L.3B. 98,
Ordinance 74/335 ef 28 June 1959, Public Health in Urban Comuunities, C.L.B. 738 amnexe,

Rwanda~Urundi Ordinance A1/?8 of 28 May 1956, respecting Unhealthy and Dangerowus
Buildings, CeL.B. T16.

Rwanda~Urundi Ordinarce 5520/186, Ruzizi Fishing Regulation, C.L.B. 613,
Awanda-Urundi Ordinance 221/259 of 13 Decemper 1958, Water Sporis Regulation, C.L.B. 843,

Rwanda~Urundi Ordinance 111/23 of 18 January 1961, Drinking Water Supply Remtrictions,
CeLsBe 741

Minister's Ordinance 060/26% of 22 May 1967, International Navigation on Lake Tangényika
with Burundi Flag, C.L.B. 843.

Minister's Ordinance 040/78:¢f 13 June 1969, Water and Housing Elesctricity Bale Price,
CoL.B. B899,

Ministerial Order 050/44 of 16 December 1961, Fishing Regulation in Lake Tanganyiks,
C-L-B. 618'



IIL - OWNERSHIP OR OTHER JURIDICAL STATUS OF WATER RESQURCES

Water as such cannot be subject to appropriation and is considered & res communis when
There is no owmership of the land on which the water is lcecated 1/9. Under water law principlss
in "Code Countries", water may be either private cr punlic as in the caso of Roman law from
which it is derived. Public waters are {those which have been classified as being in the
public domain; the criterion for determining public waters being therefore a formal onse,
based on State intervention.

(a) Surfaoe water resources

Surface waters are subject Lo a dusl system of ownership (i.s. ovmerhip of private
waters and ownership of public waterg. Private waters are those which have not bteen
declared as being public. The landowner has the right of ownership over rain-water received
on his land and any water resiing upon it. Ruming water is considered a res communis, but
its uses are subject to¢ the riparian dectrine. The high water line (without the ten meters
band referred to below) marks the limit of the encroachment of riparian lands upen
non~-navigable and non-floaiable waters g/. Public waters are mainly waters declared as
being nevigable waters.

The Dbed of any navigable lake or watercourse, whether fleatable or not, is part of the
State Domain ("Domaine public") or public property. The sandbank of a navigaple or
floatable lake ur watercourse algo belongs to the State'é/ as does the island merging from
the bed of a navigable lake or watercourse, whether floatable or not é/. The shoreg of such
lzkes and watercowrssc are public property for a width of ten meters, the baeéline being
the high water line of seasonal floods 5/.

(») Groundwater resources

Acvording to the sarly Roman principle "Dominues soli est dominus usgue ad coelum el
usmne ad inferos", the owner of the land is the owner of waters underlying his land.
This is confirmed by the Civil Code 6/, but an amendment to this section was passed in
1952 providing that the lardowner has no ownership on waters subject to mining legislation,
However, minor scurces of underground water may be appropriated by the landowner under
which such sources exisi 1/.

(c) Node of acquisition

Fublic waters are those declared navigable by the State and those sitvated ou public
land, The Tormer are goguired by state declaration, the letter being acquired as private
waters, i.e, state purchase of the land by exchange, inheritance or domation. The Siate
may scquire land and water on this land by expropriation and receives eschented estate.
All lande snd waters acquired by expropriation, default of heirs or by any oiher mode of
acquisition of private property, are generally in the private domain of the State, subject

Civil Code, book TI, 5. 19,

Ordinancs 42/12, 9 January 1950, Private Properties WMeasure and Marking out,
Sa 9' C-LiBl 98.

Civil Cods, book 1T, ss. 17 and 26,

AN

IThidem, 5. 27,

Thidem, s. 17 (3); Order of 9 August 1893, Sale and Renting of Public Uwnership,
Ee T, ClLIB. 952-

Thiden, 5. 16,
Civil Code, s, 18 (1), C.L.B. 69,

NS AN



- 67 -

to the same rules as private ownership, but the State may classify them as Deing in ils public
domain and so withdraw them from private law.

Private waters are acquired by acquisition of the land on which such waters are to be fard
according to any mode of acguisition known in private law: purchase, irnheritance,exchange,
etc.

IV -~ THE RIGHT TO USE WATER OH WATER RIGHTS

{a) Mode of acguisition

The right to use private water is an attribute of land ownership andé as such is
acquired when the land is zequired, Burundi, like many other African states, attained
independence with a dual system of land tenure (i.e. tenure in terms of the written law and
tenure in terms of customary law). In an attempt to abolish the dualism an Edict was passed,
to the effect that all land not held by virtue of written law belonged to the State,
although in most instances the holéers of customary rights were allowed to exercise them.
Fersons enjoying customery rights of occupancy could then apply for a certificate converiing
guch rights into rights of ownership in terme of the written law. In 1967, the goverrment
established a commiseion to draft a new law—decree on the real property system 1/.

The right to ues public water ie oblained by way of an administrative permit or is
granted by the State, In the case of water running in definite streams, rights are
distributed on the basis of the riparian doctrine. FRights of using public water may be
granted by ordinance or by decree 2/, the laiter procedure being required whem (a) the
water use is Wy wey of mechinery having a capacity of more than 5,000 horsepower; or (b)
the rate of water use is more than 25 cubic meters per second i/, The right to use public
water may alsoc be customary and the rightas of those subject to the customary law are
expressly reserved by the Civil Code &?? In certain cases the extent of customary rights
has to be established by an inguiry, e.g. the fishing rights of persons subject to the
customary law 5/.

(b) Water usg authorizations, permite or concessions

Since 1968 the "Regideso", a govermmental agency created by a Decree-Law, has been
entrusted with water develomment and supply services é/. This institution has been given
monopoly for contrelling and administering all the water and electricity supplied
throughout the country 1/. The Ministry of Public Works may confer power on the Regideso
and determine the conditions subject to which such powers are to be exercised §/.

Several uses, other than power meneration, require permits: e.g. the Government issues
fishing permits for which fees are fixed. Generally, any person who wishes to use water
mugt have an authorization from the Minister if this use is in an area declared as
"saturated", by virtue of its population density or the amount of water consumpiion existing
withir it. Uses for primary purposes are not subject to this authorization 2/, exoept when

Salacuse opy cite PP 558-9.

CaLeBe B 10,

Tbidem, &. 15.

Ibidem, . 12.

Order of 12 July 1932, Pishing Grants Regulations, art. 6, C.L.B. 616,

Decree=Law 1/196, 2 October 1968, Regideso, 8. 1, C.L.B. T03.

Tbidem, B. 3.

Ihidem. :
Ordinance 52/h43, 21 December 1952, Provisions in Qrder io Preserve Sources, Agquifers,
Lakes znd Hivers, to Prevent Water Wazte and Polluiion, to Control Use Rights and
Granted Qocupancy Rights, s. 1 (b), C.L.Be §99.
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the Minigier iz of the opinien that difficulties in the provieion of an adeguate supply of
drinking water can occur and that regulation of the use of such water ia, therefore, necessry
1/. Such regulation may ne imposed throughout the national territory and not only in
f?pcial areas. An authorizaiion is also required before disposing of any polluted effluent
2 L]

V -~ OhIkEK OF PRIORITIES

Some uses and Bome areas,; as well as existing rights, receive priority rights to uee
water. As any obstruction of freedom of navigstion is strictly punished 3/, navigation
appears to be a privileged use in navigable waters (i.e. a priority in = special area) this
priocrity being set out in an international treaty concerning boundary water ratified by the
Government in 1934 {i.e. a priority of existing rights).

The Govermment nay determine protected areas in crder to preserve sources, lakes and
rivers the waters of which are used for the supply of drinking water &/, In these aresas,
water use for drinking receives absolute priority. The Minister may demarcate special
areas in order %o prohibit all boats and to reserve these zreas for swimming 5/. Ae stated
above, customary righte are expressly reserved by section 12 of the Civil Cods.

There are twe types of servitudest netursl servitudes and legal servitudes. The first
type is the servitude of receiving waters naturally flewing from upper land., The Becond
type refere to the right of cenducting water from one's own land through or over a
neighbour's éf and to other rights such as the easement of abutment 7/, the easement of
flooding—é/ and the right of receiving or discharging water over another's land 2/.

These legal servitudees include ancillary servitudes such as the servitude of way and
accese, The relevant Order glso provides that any person may exercise the rights conferred
by a pervitude until this servitude ie registered in the cedestre of sourcee, lakes and
watercourses 19/»

VI - LEGISLATION ON BENRFICIAL USES COF WATER

The legirlation on veneficial uses of water is not comprehensive. The "Regideso"
provides water and electricity supply. Concerning demesiic uses, the use of drinking
water may be regulated if any need for this arises 111. The only other significant
provieiong affect fishing end navigation. PFishing permits are granted by the Ministry of
Agriculiure and Stock={arming 12/. There are ihree kinds of fishing permits, one for
industrial fishing, another for small scale fishing and the third for the practice of.

Rwenda=Urundi Ordinance 111/23, 18 January 1961, Drirking Water Supply Restrictions,

8. 1, C.L.B. T41s

Ordinance 52/443, 21 December 1952, Provisione in Order to Preserve Sources, Aquifers,
Lakes and Rivers, to Preveni Water Waste and Pollution, to Control Use Righte and

(ranted Occupancy Rights; s. 2.

Criminal Code, s. 144.

Ordinance, 1 July 1914, Rivers, Lakes, Sources Pollution and Contamination, s. 1, CLB 698.
Rwanda~Urundi Ordinance 22%/259, 12 December 1958, Water Sports Regulations,s. t,CLB 843.
Order: Servitudes on Ground Watere, Rivers and Lakes, and Respecting Their Uses, C.L.B.
694, 8. 24 :

Thidem, B. 5.

Ibidem, s. T»

Toidem, =. 8.

Ipidem, 5. 17-

Iiwanda—Urundi Ordinance $11/23, CeLeB. T4

Ministerial Order 050/@4, 16 December 1361, Pishing Regulation in Leke Tanganyika,

Se 2, CoLsBs 618
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fishing by an individusl i/. An order passed in 1937 prescribes fishing regulations g/
dealing with fishing seasons, protected areas, preserved species, stc. Customary fishing
righis are also reserved 3/.

The Navigation Policy and Survey Ordinance 4/ is mainly technical and not really
relevant to navigable waters. Freedom of navigation i protected by the Criminal Code 5/.
Onily ships flying the Burundi, Rwanda, Zafire, Tanszania or Zambia flag are admitted into the
territorial waters of Burundi 6/.

in crdinance concerning the processing of mineral waters was passed in 1930 and this
lays down standards for the industry 7/.

Ae regards uses for nmavigation, an Inquiry Commission on Rivers and Lakes Navigation
was established in 1943, Iis functions are to inquire into navigation accidents 8/.

VITI - IEGISLATION ON HARWFUL EFFECTS OF WATER

For different reasons, neither Belgium nor Burundi have serious problems of flood
contrel. There is no flood control legislation and legislation on the harmful effects of
water generally ie limited. Hardly any provisions are noteworthy.

Anyone who plans o underiake works or to use lands in a2 manner which can have an
effect on the flow of water must, before commencing such operations, obtzain an autherization
from the Minister 9/.

Water sewage works have to meet governmental standards and every work in public streets
has to provide ancillary facilities 10 accomodate the flow of rain—water 10/.

Fighing in the Ruzizi Riversis prohibited 11/. This prohibition was imposed at the
commencement of the dam and hydro-electrical plant operation on those rivers in or@er to
avoid accidents caused by unexpectedly high floods.

Thidem, =. 2.

Hunting and Fishing, C.L.B. 606.

Tbidem, s. 59,

Ordinance 64/560 of 22 December 1958, Navigation Policy and Survey-Measures of
Waterways, Worke and Harbour Structures Conservation, C.L.B. 839. The same
observation may be done on Ordinance 5/TP, 15 December 1924, Lakes Navigation
Policy and Survery, C.L.B. 836,

Criminal Code, s. 144,

Minister's Ordinance 060/269, 22 May 1967, International Navigation on Lake
Tanganyika with Burundi Flag, s. 1, C.L.B. 843.

Ordinance TQ/A.E., 2 October 1930, Mineral Waters, Lemonades, Extracts or Syrups for
Drinking or fo be Mixed with Waters in order to Produce Lemonades, ¢.L.B. 700,
Legislative Ordinance 409/TP/hN, 30 November 1943, Inquiry Commission on Rivers and
Lakes Navigetion, ¢.L.B. 832,

Ordinance 52/443, s. 1 a), C.L.B. 699,

0/ Ordinance 127/6: Buildings in Urban Areas Regulations, ss. 7-16, 31, C.L.B. 629.
Rwanda=Urundi Ordinance 5520/186, Ruzizi Fishing Regulations, s. 1, C.L.B. 619,
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VIII — LEGISLATION ON WATER USE, QUALITY AND POLLUTION GONTROL

{a) MWaste and misuse of water

The Ordinance on Provisions in order to Preserve Sources, Agquifers, Lakes and Rivers ad
to Prevent Water Waste and Pollution, contains a general prchibition on wasting water 1/,

{t) Health pressrvation

Health regulations require all persons to keep their houses and the land surrcunding it
clear in order to avoid the collection of standing waters. The same provieion applies in
connection with the process of building a house 2/. All brushwood, dirt and refuse likely
1o impound waters within a fiftypmeter radius along the land or the house concerned, has to
be removed 3/ and domestic effluents are controlled 4/. The Appendix of the Ordinance on
Public Health in Urban Communities 2/ prescribes severe standards for preserving public
health with regard to stagnant waters which may conetitute a health hazard. For health
preservaticn, packaging of mineral wetlers ismregulated é/.

Other provisions concern the supply of drinking water and seek to avoid health
hazards (e.g. the prohibition of lead pipes, etc.) 1/. Such worka, factories and plants as
are enumerated in the appendices of the Crdinance on Unhealthy and Dangerous Buildings §/
may operate with an authorization of the Ministry only, this authorization being subject to
a public inquiry when these establishments are classified as being of g size and nature as
t0 fall into the first class as defined in the appendices 2/. For Burundi, notewcrthy
establishments affected by the Ordinance are coffee processing mills and shoe factories,
Thege provisions were directed against specific types of industries in order to preserve
public health as well as to prevent air and water pollution.

(¢) Pollutien
A genefal prohibition against the poliution of water is set out in the Civil Code-10/.
Discharging polluted effluent is prohibited except with a ministerial permit which may be

revoked at any time., This permit is granted after obtaining the advice of the Water
Resources Commimsion 11/.

I¥ = LEGISLATION ON GROUNDWATER RESQURCES USE

Burundi's legislation on underground waters does not appear fo be particularly comprehensive.
As already mentioned, the Civil Code provides that a landowner has no right to waters which,
by virtue of mining legislation, are subject to a concession (i.e. mineral waters) 12/.

Minor sources of underground weter may The used only by the owner of the land under which
water is located 13/.

o
=
@

See Be 3,

Ordinance 375/Hyg., 10 October 1940, Health, s. 1 (4), C.L.B. 741,
Thidem,

Ibidem, ss. 34,

Ordinance 74/335, 28 June 1959, C.L.B. 738,

(Ordinance, 17 October 1911, Packaging, Preparation and Manufacture of Foods; C.L.B. 548.
Ibidem, =. 4. :

Rwanda=Urundi Ordinance 41/78, 28 May 1956, C.L.B. 716,

Tbidem, 8a 1; 5.

See 8, 20 Boock II,

Ordinance 52/443 of 21 December 1952, 8. 2, C.L.E. 639,

8, 16 (2)}; and see III {b) above,

Civil Code, 8. 18.
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X — LEGISLATION ON THE CONTROL AND PROTECTION OF WATERWORKS AND STRUCTURES

There is no legielation warranting mention under this head except the "Rezidesc” manopoly
for hydrowelectric production and electricity supply, which gives to that bedy certainpowars
tc control and protect waterworks and struetures falling under its jurisdiction 1/.

XI - LEGISLATION ON THE DECLARATION OF PROTECTED ZONES OR AREAS

Protected areas for fishing purpeses are governed by the Hunting and Fishing Regulations,
1937 g/. Special areas can he reserved for water eports if. In regions with high density
population or where there is a water shortage that is critical, the use of weter, except for
primary purpecses, is subject to an authorization from the Minister 4/. Finally, basins
supplying drinking water are subject to special restrictions insuring their protection and
the preservation of sources of water for this purpose.

XII - GOVERNMENT WATER FESOURCES INSTITUTIONS AND ATMINISTRATION

{a) At the national level

Legal provisions conferring powsra governing water use and administration upen the
Government often do not.specify which Minister in particular is in charge of the overall
pelicy and planning of water resources j/. "The Minister" is responsgible for granting
authorizations for the disposal of polluted effluents and it is the Minister of Public Horks
who in fact exercises this power 6/. The authorizations are granted after receiving the
advice of the Water Resources Commission. This Commission was established in 1952 7/.
Three of the eight members of the Commission are appeinted by the Government, the five
cthere being representatives of the Departments of Agriculiure, Public Works, the Legal
Office and the land=-Titles Office. The Commission acts as an advisory board for the
Government Q/ and as a controlling body for surveying and imposing controls on waterworks
in order to avoid the weste of water and to increase water use efficiency 2/. Following
the granting of a polluted effluent disposal permit, the Minister may determine any
compeneation to be awarded to any riparian owner adversely affected by such disposal and
may prescribe any sewage treatment to be implemented in order to improve the quality of
the effluent 10/, The Government may acquire, sell, rent or let any work for using water
11/. It may implement any measure to control water-use righte and rights of occupancy 1;/,
tndertake any improvement on existing private waterworks in order to preserve public
safety 1;/ and expropriate any land necessary to effect these improvements 1&/-

{b) At the local level

The persons entitled to the right of using common ﬁate:s, (whether this right is
accessoTy to a property right or to a right of occupancy, or wae obtained in any other way),

Decree-Law 1/196 of 2 Detober 1968, Regideso, s. 1,

COL.B. 606 .

C.L.B. 84—3 *

C.L.B. 699,

See, for instance, Rwanda-Urundi Ordinance 111/23 of 18 January 1961, s. 1 ¢,L.B. T41.
Ibidem, s, 2,

Order of 6 May 1952, Rivers and lakes Waters Administration and Grants, s. 1, C.L.B.69T.
Ibidem, 5. 4 (1),

Ibidem, 5. 4 (2).

C.L.B, 699, £, 2.

CoeLvBe 657, 54 8 ps 2 T},

Ibiden, &. 8, paragraph 1,

Tbidem, &, 8, paragraph 2 (b).

Tbidem, &, 8, paragraph 2 (d).
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may form an aseociation with the objeect of draining, irrigating or tazking flood control
meagures _1/ « These local associations may acquire a legal capaciiy upon cemplying with
the conditions set out in the special Decree passed in 1952 g/.

(c)} At the intermational level

Burundi is a basin etate of the two major river basins of Africa: the Nile and the
Zaire (formerly Congo) River.

There is a2 large number of intermational treaties relating to gectoral aspectz of
water utilization of these two river systems., Thepe deal mainly with questions of
commerce, irade, sphere of influence on and around the rivers, navigation, boundary
demarcation, etec, jj.

As regards agrecments relating specifically +{o. the upe, conservation and administra-
tion of water remources, these are the following:

(i) 2Zaire (ex—Congo) River Basin

The General Act of the Comference of Berlin respecting "Freedom of trade in the
bagin of the CongD ssboonoD mﬁg&tloﬂ of the Congo soncasee! OF 26 FEbI‘UﬂIy 1885 ﬁ/; ad
amended by the:

—~ Agreement regarding weter rights om the boundary between Tanganika and
Rwanda-Urundi, pigned between Belgium and the United Kingdom on 22 November
1934 in London + In this Agreement, section 1 is a transposition of
the riparian rights doctrine into international law; seotion 2 confirms the
priority of mavigational usea in internstional waters; sectlon 3 pays
attention to important water quality maspects (i.e. the prohibition of
pollution of a mining or irndustrial nature in common or successive waters
of both Tanganyika and Rwenda~Urundi); sectioms 4 and 5 express the
principle of a quantitatively equal division of boundary waters. No
permanent board was created by the agreement to administer and control
its provimions.

— Convention revising the General Act of Berlin and of the Declaration of
Brussels, of 2 July 1890, a multilateral treaty 6/.
(i1) HNile River Basin '

Several treaties exiwmt affecting Burundi's intermational position in respect to
the Nile River basin 1/. Those among such treaties which bear more speoifically on the
conservation, development and wutilization of the Bagin waters are:

- the Tresty regarding the Boundary between Tanganyika and Rwanda~Urundi 8/,

Ordinance of 6 May 1952, Servitudes om Groundwaters; Rivers and Lakes, and
regpecting their uses, C.L.B. 694.

Ordinance 52f442 of 21 December 1952, Local Associations provided for in Decree
of & May 1952 dealing with Servitudee regarding Rivers, Lakes and Underground
Waters,

An exhaustive list of these treaties appesr in Systematic TIndex of Treaties
governing International Water Resources, Legislstive Study No, 15, FAO,
Legislation Branch, Legal Office, 1973.

1T Hertslet; C.T., 62.

190, LNTS, 103.

w2

8 LNTS, 25.
The trea'bles can be for-d in 'y_tematic Index of Treaties governing International
Hater Resources, - . cit.

@ Qe

Signed in London, 22 Novembe:r 1934 (190, LNTS, 95; 139, Brsp, 748).
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and the Agreement regarding water rights on the boundary bstween
Tanganyika and Rwanda-~-Urtndi 1/e Both treaties regulata the three
countries rightas in thelr common water bodies; and, ’

— the Agreement for the Eptablishmemt of the Organization for the Management
and development of the Kagera River Basin g/. Under the Agreement,
Burundi, Rwanda and Tanzania heve joined in desling with the respomeibility
for, inter alia, the conservation, development and utilizatiom of the
Kegera River basin's wateér resources ;/.

Finally, Burundl is a Party to the African Convention om the Conaervetiom of Nature
end Natural Resources .

XIII - SPECIAL AND AUTCGNCGMOUS WATER RESOURCES DEVELCPHMENT AGENCIES

In 1968, a Decree-Law created the Regideso, a govermmental agemcy with a large degree
of autonomy entrusted with water exploitation and supply services _5/. This institution
has been entrusted with the monopoly of water and electricity eupply throughout the
country é/ + The Regideso Administrative Council is composed of six members, four of
them being representaitives of the four Ministers most concerned with water (Public Works,
Finance, Plamming and Public Heelth), cne representetive of industriel users and one
representative of individual consumers from Bujumbura 1/. The Minister of Public Works
wey delegate powers to the Regideso §/ subject to conditiens imposed by him.

IV - LEGISLATION ON WATER RESOURCES DEVELOPMENT FINANCING

Certain proviesions determine the rates to be paid for permits emtitling the holders to
use water for a specific purpose. An industrial fishing permit costa 20,000 Belgian Francs
and one for small scale fishing costs 1,000 Belgian Francs 2/. The Government may fix
the charges to be paid by anyone benefiting from the mervices provided by a governmental
water work _@] « hater supply taxes are imposed by the Regidezo Administrative Council
subject to the approval of the Minister of Public Works 11/. Water and electricity
zelling prices are periodioally determined by ministerial ordinance 12/. Mineral waters
are subject to a sales tax In terms of the Sales Tax Order _‘Qj. The rates ars determined

Signed in)London, 22 November 1934, {190 LNTS, 103; ST/LEG/SER.B/12, 97; 139,
BFSP, T46).

Signed in Busumo, 24 Augnst 1977, (Communication from the Minisiry of Foreign
Affaira and cooperation of Rwanda)},

Ibidem, Art, 2,

Signed in Alglers, 15 September 1968, cit.

Decree-Law 1/196 of 2 October 1968, Regideso, s. 1, C.L.B. TO3.
Ibidem, sa 3.

Ibidm, 8g 6.

Ibideml Be 3 ]

Ministerial Order 050/44 of 16 December 1961, Flehing Regulations in Lake Tanganyilka,
Be 4, c-L.B. 618-

10/ Order of 6 May 1952, Rivers and Lakes Waters Adminisiration and Grants, =, 8 a),
CcL.B. 697,

11/ Decrea-Law 1/‘i96 of 2 October 1968, Regideso, 8+ 9 d) CuLeBe 703,

12/ Ministeg's Ordinenoce 040/78, 13 June 1969, Water and Housing Electricity Sale Price,
CIL.B. 99.

_g/ S- 1’ paragl‘aph 4 (a)g CQLOBO 9390
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by the same Order 1/.
When z fishing permit im granted in areas where customary fishing rights exist, the

pernit feee paid by the permit holder are entirely or partly distributed among those who
heve these cugtomary filehing righte g/,

XV — WATER LAW TMPLEMENTATION

In Burundi, the Jjuridical protection of existing water rights, water disputes and the
modification and reallocation of water rights, fcllow normal judicial process and court
procedure, and conform to general legal principles. However, there are scme special
provisions in the Civil Code in this comnection 3/: e.g. when a watercourse flows in a
new bed, this bed becomes public property, subject to payment of compensatien to the land
owners suffering loss from =uch new flow. The amount paid takes into account the value of
the old bed left by the watercourse. The District Court hes power to create and determine
the scepe of servitudes &/.

Some epecial procedural rules are set out in the Code of Procedure 2/: ahy person not
of Burundi nationality can be sued before Burundi tribunals in cases of collision in -
foreign waters if his ship is in Burundi waters at the time of the writ of summons Q/; any
leke or any watercourse used as a border between twe judicial diptricts is considered as
being part of both disiricts 1/0

There are numerous penal provisions which may be classified according to the fellowing
mz jor types of offences: &) acts done without a permit when such a permit is necessary §/
(the fines range from ons to 2,000 Belgian francs and/cr imprisonment from seven days to
two months); 1) acts prohibited by the relevant legal provisions (boating in areas
reserved for swimming is punished by a fine of 2,000 Belgian francs and/or imprisonment of
two montha) 9/; c) offences ageinst navigation regulations {the hindering or obstructing

Ibidem, 5. 4bis,

Hunting and Fishing, ss. 59, 63, C.L.B. 606,

Book IT g. 17, CeLeBas 69.

S. 19, CeLaBs 695,

Gode of Procedure s. 149, C.L.B. 227.

Tbidem, s. 149 {110.) C.L.B. 227.

Ibidem, s. 127, Ca.L«D. 226.

Ordinance of 1 July 1914, Rivers, Lakes, Sources I'ollution and Contamination, s, 1,
CoLaBs 698 {special protection of potable waters: fine of maximum 200 Belgiamn francs
and/or imprisonment of seven dayp)j

Ordinance 52/443 of 21 December 15%2, Provisions in Order ic Preserve Sources,
Aguifers, Lakes and Rivers, to Prevent Water Waste and Pollution, to Control Use
Rights and Granted Occupancy Rights, s. 1 {c)} (high density population arsas or
water supply crisis regiorms:maximur 1,000 Belgian francs [ine and/or imprisonment
of 15 days};

Rwanda—Urundi Ordinance 41/78 of 28 May 1956, respecting Unhealtly and Dangerous
Buildings, CeLeBe T16 (fine of maximum 2,000 Belgian francs and/br imprigonment
of one month);

Rwanda-Urundi Ordimance 111/23 of 18 January 1961, Drinking Water Supply
Restrictions, s. 2, C.L,B, 741 (fine of maximum 200 Belgian frencs);

Hunting and Fishing, s. 69, C.L.B. 606 {concerning fishing: fine of maximum

100 Belgian francs and/briimprisonmant of one manthj may be doubled if offences
occur in a protected‘aréq’or by certain persouns specified in the Decree),

2/ Water Sports Regula¢ion§“221/259, se 3, CeL.3, 843,
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of freedom of navigation constitutes an offence and a persen convicted is liable to a fine

of up te 500 Belgian francs and/or imprisonment for up five yearSfj/; and the captain of

any boat coming into Burundian ferritorial waiers with a flag other than one recogniszed

by Burundi may be convicted and sentenced to a fine of up to 2,000 Belgian francs or to
imprisonment for two monthe)2/; finally, d) the failure to maintain legally required
conditions to prevent the collection of standing water in the vicinity of a private property
also attracts a penalty of a fine up to a maximum of 2,000 Belgian francs and/or imprisonment
for two months 3/,

Criminal Code, &. 144, C.L.B. 180.

Minister's Ordinance 060/269 of 22 May 1927, Initernational Navigation on
Lake Tangenyika with Burundi Flag, s. 2, C.L.Bs 843.

Ordinance 74/335 of 28 June 1959, Public Health in Urban Communities,

. 10, Cuol.Ba 739,

SN
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ETHIOPIA 1/

I ~ INTRODUCTION

Ethiopia is the homeland of meny cultures; the Semitic and Hamitic, the
Nilotic and tribal, ths pagan and the Muelim, the Judaic and the Christian and theras are
no less than eight distinet language groups. The country has an area of about 1 250 000
square kilometers and an estimated population of 27 million, It is located in the eastern
part of Africa between 3°30Tand 18°12' north and 32°41' and 48°21' east. Its major
neighbours are Sudan, Kenya and Somalia. Its coastline (consisting of the territory of
Eritrea) lies along the Red Sea, which forms the north sastern border of the country,

(a} History

The history of Ethiopia probably began in Arabia., The original settlers are said
to have come from there in the first millennium before Christ and were an off-shoot of the
Sabaean civilization of south-west Arabia. It is not necessary for the purposes of this
study to trace the country's history; suffice it to say that the confusiom in which the
countiry found itself in 1930 waz terminated by Ras Tafari, who was crowned emperor in that
year, using the crown nams, Hailé Selapele. His rule lasted until 1974, surviving the
Italian occupation of 1935 and the Second World War, during which the emperor took exile
in England. A military coup eventually deposed him, suspended the Comstitution, dissolved

Parliament (on 12 Sepiember 1974) and established the Provisional Military Government of
Socialigt Ethiopis.

In 1973-1974 disastrous droughts were experienced throughout the country and the
Govermment, with the assistance of friendly countries and international organizations, has
undertaken a rehabilitation and settlement programme g/.

(o) Geograghx

Ethiopia's shape approximates that of an esquilateral triangle with an sxpanding
bulge in its base. The great Rift Valley which runs from south-west to north-east divides
the country into two plateaus forming the smaller eastern highlands {an oval area in the
centre of the country), the eastern and the longer western highlands (taking up roughly the
western half), The eastern highlands slope to the south-east towards the Indian Ocean and

—

Based on the gtudy prepared by Dante A. Caponera, Chief, Leglslation Branch, FAO, Home.

N

Economio Commission for Africa, United Natlons Water Conference African Regional Meeting,
Addis Ababa; 20-25 September 1976, Ethiopia Country Report, p. 1, (hereinafter referred
to as Ethiopia Country Report).
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the western highlande slope in a generally north-westerly direction towards the Sudarese
Plain. The dry lowlands of the Kela occupy ithe eastern and southern parts. The varied
topography offers an extremely wide range in alfitude from the Danakil Depressionm at 330 ft
below sea level to the highest point at 13 000 ft above sea levek These differences in
altitude and relief coniribute to a wide variation in climate and annual rainfall in the
varicue regions, assisted alse by BEthiopia's geographical location. Average annual rainfall
ranges from below 200 mm along the castern border and the coastal areas {both low in
altitude) to more than 200 mm in the higher regions of the centre and south-west 1/.

There are three main climatic divisions: the dega (the high and cold region); the
weyna dega (2 lower cool region) apd the kola (low and hot region). The dega lies mostly
in the northern half of the plateau from 7 500 to 15 000 feet where precipitous wvalleys
isclate district from digtriot and even village from village. The temperature is coocl and
equable, varying from 68 F to some degrees of frost at the highest points although at midday
and the early afternoon, even at 10 Q00 feet, it can be gquite hot. The eastern high ocountry
is bleak and barrery vhile towards ihe west it is fairly well wooded. This is cereal country
where oats, barley, wheat and cattle breeding ocour with cultivation generally ending at
atout % 000 fest but sometimes carried on at a higher altitude. The plateaw has the
advantage of a heavy rainfall of an average of ‘45 inches a year or more, lasting mainly from
July to September and then continuing for the following six months,

The weyna dega,rarging from a temperate to sub-tropical climate and lying to the
south, ie the most attractive arsa climatically and also in appearance and fartility. The
valleys ara more open, the hills more gentle (between 5 000 and 7 000 feet in height) and
thers is more forest. BEuropsan and Mediterranean fruite and vegetables are grown as well
as hardier cereals in the higher points and maize and coffee which grow wild in the Kaffa
foresis. DBoth temperature and rainfall are more moderate than in the north, the latter
ranging between 34 inches (for Harar) and 70 inches (in the west). The climate of this
zone is usually considered to be the predominant one of Bthiopia since it covers the
largest climatic regions and has the highest pepulation deneity g/.

T™e kola or hot regiom is the dry and desert country at the south and eastern edges
of Ethiopia. About one third of Ethiopiats surface area is deeert or semi-desert. Much of
Eritrea, with the Darakil, the Somali and Boran country falls within the kola. Mostly below
5 000 feet, the land consists of poor, infertile sands. The temperature Is rarsly below
65°F. The coastal areas rank among the hottest in the world, especially during the season
of the hot wind (kharsd). Rainfall never eXxceeds 10 inches and then only in the higher
areas, The kola includes the Galla~Somali plain which leads like a vast platform from
the low hot desert edge in the east to the south-western point; a pastoral region, it produces
fat-tailed sheep and camels for meat, milk and traneport. Nomadism varies according to
rainfall and pasturing. If the low rainfall in this region falls below normal in any of the
two rainy seasons during the year (4pril-May and October~November} the effect on the
livelihood of the inhabitants is immediate arnd severe ;/.

Ibidem, p. 1.
ITbidem,
1dem.

et




Throughout the couwntry thers is & proncunced and often lenglhy dry season.
Gonsequently, there is a great need for water conservation for Loth water supply and
directly productive purposes 1/. Ae a result of Ethiopia's physical features and the
ocncentration of precipitation within a few months of the year, the distrimiion of run—off
hecomes highly uneven - there is an abundance of water at the time when needs are minimal
and less when ite needs are greatest ~ so that systematic water resources contrel and
develomnent is of the earnest importance.

(c) Hater Hesources

The water rescurces of Ethiopia coneist of 14 basins, each ocns of them
having the following drzinage area in sguare kilometers and annual mun—off in m3 X 109:
Red 3ea {44 000 square kilometers};
Danaldl (69 100 square kilometers);
Awash (113 700 squars kilometers);
Guif of Aden (2 QQ0 square kilometsers);
Ogadern (71 900 sguare kilometars);
Wabi Shebelle (205 400 squers kilometeres and 2,5);
Juba (Fenale~Dawm, 168 100 square lellomaters):
Central lakes (54 900 suuware kilometers);
Ghibe~Omo (77 200 squaru kilometers and 16.1);
10. Bago-Akobo (75 700 square kilometers and 13.4)3
11. Bluc File and tributaries (198 500 squaTe kilometers and 53.0);
12. Atbara~Tekeze (87 800 square kilometers and 4.0);
11, Mareb-Gash (23 500 sguare kilometers and 0.6);
14, 3Barka (41 400 square kilometers):

e I o N B e T S
H .

-

o
* -

for a total drainmage area of 1 233 200 square kilometers g/.

The rivers are, generally winavigable with some e¢xceptionsyas in the case of the
Sobat River, a tributary of the Nile, whioh is mavigable for part of the year and for a
ehort distance into Ethiopia. '

The flow, topography and soils related to the country's rivers provide a significant
potential for the development of irrigated agriculturs,although major works havs beon
undertaken only in the basin of the Awash Valley situated in the Rift Valley which containe
& chain of lakes (Stefanie, Abays, Chamo, Zwai).

Due to Ethiopia's topography shd rainfall levels in the centre and west of the
f;untry, there is also ocongiderable polential for the develepment of hydro-electric power
3 .

Ibvidem, p. 2.
Thiden.
Ibidﬁ-'ﬂ. pI T.

SN
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Groundwater resources are also preeesnt and in the last 25 years over 1 000
boreholes have been dug 1/.

(d) Legal history

On 16 July 1937, a few months after Emperor Haild Selassie'’s coromation, the first
written constitution in the 3 000 year old history of BEthiopia was promulgated. On 4
November 1955, a revised conestitution was irtroduced providing for a constitutional
monarchy.

The constitution of 1931 partly resembled that of the Japarese Empire of 1883 which
in turn had followed the 1871 constitution of the Germen Empire. The revised constitution
of 1955 wap a liberal modification of the earlier constitution with the addition of many
modern concepts such as that of checks and balamces, with the bill of rights and the
gatabtlishment of an independent judiciary g/. This constitution was suspended on 12
Ssptember 1374, but is to some extent still in force except whenever inconsistent with
the requirements and ains of Socialist Ethiopia.

Ethiopia has four types of statute law., . An "Order" is the form for legislation
within the power of the Exscutive; a "Proclamation"™ is subsiantive leglslation passed
by Parliament and approved by the Executive; a "Decree” is when the Bxecutive promulgates
.pubstantive legislation "in cases of emergency that apise wnen the Chambers are not
gitting" and 2 ®"Lagal Notice™ is uzed mainly for the publication of rules or regulations
i?d municipal law, authority for which has been delegated to various govermment officials
3/

II - LEGISLATION IN FORCE

Water xresources development, conservation and use in Ethiopia ceam to be governed,
directly or indirectly, by the following legal enactments:

1. Revised Ccnstitution of Ethiopia of 1955, p. 149, art. 130.
2. The Givil Code, Proclamation No. 165 of 1960, arts. 1228-1256.
3, Decrge No., 1 of 1942 on Municipalities, art. G.

4. The Miristers (Defirnition of Powers) (Amendment) Order 1966, arts. 16-34.
(Sea aleo Order No., 1 of 1943 defining the powers and duties of the
Minietries),

5. Legal Kotice Wo. 82 of 1945 establishing fees payable for water and liocences
for servicee rendersd by the Addis Ababa municipality and further amendments
of Generzl Notice No. 98 of 1946, Legal Notices No. 112 of 1947 and Fo. 167
of 1942 also called "Addies Ababa Water Rates, Licences and fees amendment
Order 19520,

Ibidem, p. 4.
Prof. K. Redden, et al, The law Making Process in Ethiopia, 1966, pp. 2 = 3.
K. Redden; et al, op cit, p. 5.

BN



10.
11,
12,
13.

14.

15.

16,

7.

18.
19.
20,
21,
22,

23.

24-

25-

26.

27,

28.

Legal Notice No. 31 of 1945 (creating ™Water Authoritiesn).

"Water Rules 1945" iseusd by the Minister of the Interior pursuani to art, 9
of the Municipalities Proclamation 1945 (No. 74 of 1945) .

Public Health Rules 2/11 (1943} rule 3,

Public Health Proclamation 6/12 (1947} Part I — 2 (ii) and 2 {iii), and Part
IT -7 (i),

Manicipal Public Fealth Rules 10/1 (1950) Rule 2, 5 and 6,

Legal Notice No. 145 of 1950 called "Municipal Rules regarding Waters",
Proclamation No, 115 of 1951 creating the "Imperial Highway Authority".
Crder No, 12 of 1933 oalled "Qur Maritime Crider',

Charter creating the Ethicpian Eleotric Light and Power Authority 15/5
(1956) G 213, art. 3.

Malaria Bradication Order 18/6 (1959) art. 8 (d).

The Rlectricity Proclamation 1/6 (1962) p. 20, art. 2 which defines "works"
as inoluding inter alia dams and other objects of whatever description reguired
to supply slectirical energy.

Industrial and Agricultural Development 21/7 (1962) G299, being the Charter
of the Awash Valley Authority published by General ¥otice No. 299 of 1962
end Proolamaticn Heo., 238 of 1972.

Livestock and Meat Board Proclamation 23/13 (1964) arts. 3 {1) and 3 (5).
State Forest Proclamation 24/17 (1965) preamble.

Private Forest Conszrvation Proclamation 24/17 (1965) art. 5 (4).
Protsctive Forests Proclamation 24/17 (196%) art. 4.

Institute of Agricultural Kesearch Order 25/8 {1966) 0.42, arts. 3 (2) (a)}
and (f).

Planning Commission Order No. 63 of 1970,

Addis Ababa VWater and Sewerage Authority Order No. 58 of 15713

Proclamations Nos, 298 and 306 of 1972, and Rsegulations in Legal Notice
No. 432 of 1973.

Mining Proclamatlon of the Empire of Ethiopis No. 282 of 1971, arts. 4 and
6 ().

Water Resources Commission Crder 19717, creating the Ethiopian Water
Resources Agancy,

Proclamation No. 31 of 1975 to provide for the Public Ownership of
Rural lands,

Legal Eractment creating the Ethiopian Vallsys Development Authority -
VADA 1976,
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IIT - OWNERSHIF OR OTHER JURIDICAL STATUS OF WATER RESOUHCES

(a) Surface water resources

The provision of the constitution to the effect that the natural resources of,
and in, the subsoil of Hthiopla, including those beneath its waters, are State Domein and
that the matural resources in the waters, foreets, lands, air, lakes, rivers and ports of
Ethiopia are regarded as being a sacred trust for the benefit of present and succeeding
generations of the Ethiopian people 1/, would ssem to imply that water is not a nmatural
resource for the purpose of the relevant artiecle. However, the Cometitution alsc provides
that all property not hsld and possessed im the name of any person, natural or juridical,
(including all land in escheat and all abandoned properties, whether real or personal, as
well ags all products of the subsoil, all foreste and all grazing lands, water courses,
lakes and territorial waters) is also Siate Domain g/ and from this it would seem that
wvater, insefar as it is not owned by any person, is State Domain.

The difference batweer public and private waters is not olearly defined nor is it
clear whether the provision relat®to approprizted or nen—appropriated weters, or both,
However, the Civil Code and other legel enactmenis do reocognize the axistence of privately
cwnaed watere é/.

The Civil Code provides that water shall be private property where it is collected
in a man-made reservoir, basin or cistern from which it does not flow naturally &/. The
other Civil Code's provisions ars only a sketchy ocodification of law on the ownership and
uge of water 5/. Inter alia, it provides that nothing shall affect thas provisions of the
Code relating to the collective exploitation of irrigation and drainags arsas and that
nothing shall affect any special laws and administrative regulations, whether of gemeral or
local application 6/.

Revised Ethiopian Constitution promulgated on 4 Hovember 1955, art. 130 (a) and (b).
Toidem, art. 130 (d). |

D.A. Caponera's Report to the Impsrial Goverzment of Ethiopia on Water Conirel and
Legislation, F.A.0, Report No. 550, Uctober 1956. (Hereimafter called: . Caponera,
F.4.0, Roport, 1956).

The Civil Code, Proclamation Mo, 165/1960, art. 1229,

Ibiden, art., 1230 EQ;.

Ibidem, art. 1230 {3). PFor a critique of the illusory quality of the codification

mechaniem generally, ses A.T.V. Mehren, The Potential and Limitations of Codification,

8 J, Eth, L. 195 (1972) in which the writer also addresses himgell to the Bihiopian

Givil Cedej for e historical review of the Cods see H. David, Sources of Ethiopian

Civil Code, 4 J. Eth. L. 341 (1967). He states that "rules were borrowed from the

Tormer Turkish Civil Gode (Hsd]elle), and from the Iranian Civil Code concerning thse

ownership of water (p. 343)%. He also states that rules governing water righis

(inter alia) are "original" in that they are based neither on Zthiopian customs nor

on provisions of foreign legal system#. In relation to water legislation '"it was

thought imperative tc sestablish rules, but Ethiopian cusioms did not offer a solid
baeie, ... and the regulations found in western couniries were unsuitabla",

rer

RN
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In 1975 the Public Owmership of Rural [ands FProclamation 1/ wae promulgated
providing that all rural lande shall be the collective property of the Ethiopian people.
This will have consequential effwscte upon the cownership of private water in rural areae.

(v) Groundwater resources

In general, underground accumulations of water and underground rivers form part of
the public domain., There is little legislation on the sunject of groundwater.

IV - THE RIGHT TO USE WATER OR WATER RIGHTS

{a) Mode of Acguisition 2/

The right to use water is acquired eilther through possession ol occupation of the
land on which the water is located or through the granting of a concession, permit or
authorization from the competent authority.

A mumber of concessions for utilizing water have been granted to private corporations
or individuale, These comncessions are granted to applicants either dirsctly by the '
- landowmere or by ons or more Ministries or Agencies, and contracts, called by such names
as contract of conceeesion, lease conoceseions, joint investment agresments, etec. are
antersd into, Q(enerally, no specific reference is made in conceseion ito the amount of
water for diversion and use., Some of them, howevaer, mention that the concessionaire may
use such quaniities of water as are nacessary to irrigate tlat are included in the land
grant ;/.

The Civil Gode provides that the oommunity shall have priority in ths usage of all
running and still water and that such water shall be contrelled arnd protected by the
competent authority 4/. The conditions on which water may be appropriatsd or used and
the righta of use or servitudes to which it may be subject shall be as laid down ir the
Cade i?. '

An owner wWho wishes t0 use water which does not cross or border his land for
domestic, irrigation or other purposes, may apply to the court for permission o bring such
water through another personts land against payment in advance of a fair compensation é/.
The Court takes into aoccount all the circumstances of the case for determining the siting
and nature of the pipes which are tc be installed so as to reduce to a minimum any damage
to ownere whose land they cross and shall, as far as possible, avoid land on which there
are buildings, gardens or yarda, Owners whose lande are crossed by pipes are entitled to
compersation, the amount of which is to be fixed in the light of the value of the land of
which the owners are permansnily deprived and the inconvenience csused to an owner by the
installation and maintenance of the pipes If.

Fo. 31 of 1975.

Legislation on thile point 1s somewhat patchy, Although the relevant provisions are
described in thie ssction, reference should alse be made fo the section on customary
law in XVT below,

D. Caponera, op cit, F.4.0, Report 19556, p. 7.

Civil Code, art. 1228,

Ibidem, art. 1230 (1).

lbidem, art. 1252.

Tbidem, art. 1253,

SN
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(v) Water use authorizations, permits or concessions

There ie no centralized or administrative system for recognizing or granting the
right to use water. There is alsc no definition of procesdures for the recognition of
existing water use righits and for the granting of water use permits, authorizations or
concsesions l/, although these are granted from time to time.

In Eritrea, the use of public water is possible only after a water right has bpeen
granted by the Govermment. The water right stipulates the conditioms to be followed by
the concessiommaire for diverting public water. The concessions are granted by the
Public Works Department, Direciorate of Economic Affaire. Regional applications, including
survey at the expense of the applicant, may grant a concession for divarting or utilizing
water., Thete concessions may be renewed or withdrawn for various reasons and at their
expiration the relevant works may become the property eof the State.

Looal uges and customg with regard to the watering of animals and to the use o water

for domestic purpuses are recognized and respected imsofar as they are not in oonfliot with
the provisior ~~vhained in the relevant water legislaiion,

V — GRDERE OF PRIQRITIES

(2) Between different uses

A landownsr having water in exces® of his domestic needs ie under an obligation
to give his neighbours the water indispensable for their domestic use where they cannot
gut water slsewheres except at an excessive cost « . Tha landowner concerned is entitled
to regulate this right in a reasonable mamnner and may rsquire fair compensaiion where
his rights are notably reduced or impaired by the neighboura'® exercises of their right é/.

Domertic use and the watering of catile supersedes the right of irrigation &/.

The A4ddis Ababka Water and Sewerage Authority is empowered to sstablish priorities
ag to uses and categories of users of water and the system of sewers 5/.

{b) Between different rights

Vested rights take priority over irrigation, Where the use of water for
irrigation is or may bo dstrimertal to pereons downstrsam who use such water for non—
domestic purposes such persons may, on chowing the existence of wested rights to their
benefit, object to the water baing used for irrigation. Such vested rights are deemed to
exigt where apparent or noeworthy works for installations have besn effected with a view

1/ D.A. Caponera, Report to the Imperial Jovermment of Ethiopia on Water Resources Policy,
Adminisitration and Legislatior with particular refersnce to the setiing up of a
National Water Resources Council, Commigslion and Secretariat and to the strengthening

+» +of the Awash Valley Authority, F,A4.0., Rome, 1969, (Hereinafter called D. Caponera,
FL,0, Report, 1969, p. 1 = O .

Civil Code, art, 1233 (2).

Ibidem, art. 1234,

Tobidem, art. 1236 (2},

Proclamation 298 of 1972, art. 4 (8).

NI,
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to using the water for such purposes _/. On proving such rights, the court must order works
or inatallations done on the land upstream tc be dismantled or rendered ineffesotive to the
extent that they are incompatible with such vested rights g/. In this case the upper owner
is entitled to compensation, fixed in accordance with egquity, having regard to all the
circumstances of the cass and, in particular, the decrease of the land value resulting from
any pri?ibition and any profit derived therefrom by any downstream holder of the vested
right 3/. )

VI - IEGISLATION ON BRNEFICIAL USES OF WATER

(a2} Domeetic and household usee

4 landowner may use the water on, below, running through or bordering his land for
his personal use, that of thepersons living with him and for watering his cattle g/. A
landowner whe hae water in excess of vhat he requirss for domestic purposes shall give
his neighbours the water indlspensable for their domestic use where thsy cannot get water
elsecvhere exoept 2t an exceasive cosl E/.

(p) Municipal uses

Many important municipalities {e.g, Addis Ababa, Asmara, Harrar, Gimma, Dessisé,
etc.} have direct and autonomous Tresponsibilities and gervices in oconnection with municipal
water supplies. They ars, therefore, important and auvtonomous water users directly
involved in any national or basin water programme or achivity é/.

The municipelities have been given responsibility for control and Jjurisdiction,
(through the kantibas (mayors) and the municipal officials) over the construction,
maintenance, and repair of waterworks, for the diversion, utilization, and distribution of
Water supplies in towns and municipalities Z/.

(¢) Agricultural uses

An owngr whose land is crossed or bordered by running water may use such wster for
irrigating his land, provided such right is not exercised to the deiriment of those down-
stream for their domestic use or to water their cattle 8/.

Many righis to use water for irrigation are given bWy way of concessions g/. However,
these conoessions de not specify the exact volums of water., As a consegquence, as goon ae
the toial area of the lande included in a concession is put undsr extensive culilvation,
every concessionaire will he in need of 3ll the waters hordering or creoseing his concegsion
and water rights conflicis are liksly 1o ariss.

Civil Code, art. 1237.

Ibidem, art, 1238,

Civil Code,arts. 1239 and 1240.

Givil Code, art. 1232 (1}.

Ibidem, art. 1232 (4).

I,A. Caponera, F.A.O. Heport, 1969, op cit, p. 5.

Deores No. 1 of 1942, art. 9, paragraph 74. A4lsc Municipalitiees Proclamation
Ro., T4 of 1945,

Civil Code, art. 1236.

See IV ahove.
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4 summary of the most important concsesions as they exstsed in 1956 has begn
raporisd 1/. Along the sireams of Bihiopia there 18 a large number of flour mills
utilizing water. The Bthiopian law provides for their registration in the Ministry of
Industry and Commerce but net for rscognizing or granting the rights to use waters. Ofton,
the waier use by these mills creates a large number of conflicte on water righte in reepect
of other agricultural users.

The Minister of Agriculfure ie responsibla for encouraging and undertaking, in
cooperation with other ministries and pullic authorities congerned, irrigation and
drainage works designed to foster and improve agricuitural development 2/.

The Livestock and Meat Doard is empowered to construct, own, leace and operate stoc
ponde and to demarcate and estavlish livestock routes with watering points and reservaed
graging areas g/.

(&) Fishing

The Civil Code provides that ihe right fo fish and to sail on rivers arnd lakes shal
be subject to the provisions of special laws ﬂ/. The Ministar of Agriculture is responsibl
for the production and development of fisheries, He is also responsible in coeperation wit
other ministries and public authorities concerned, and in accordancs with sstablished
procedures, for negotiating and concluding inter alia fishing concessions 2/.

(a} Hydropower

The mountainous character of Ethiopia together with the many copportunities for
hnarnsseing water affords a potential for the production of a large samount of hydropower _/.

Only those undertakings which have been granted a concession by the competent
authority may do workScn rivers with a visw to distributing, carrying or eslling hydro-
zgleciric wowsr I/. The relevant legislatior containg rio express refersnce to hydro-electiri
power. Howsver, "worls" are defined as inecluding dams, pinelines, buildings, machinery,
and othsr objscts of whatever description required to supply electricity §/,

(f) Industrial and mining uses

(i) Industrial

The owner of land which is crossed or bordered by water may use such water for
indusirial or soemmercial undertakings such as watermills, wash-houses or bathing
establishmenta. H2 shall ensure that the water flowing from hieg land be unspoiled and fit
Tor the uses to which 1t may rormally be put 2/. Where he prevents the flowing of water

S

D.A. Caponera, FAC Report, 1956, op oit, p. 7-9 {2). Note that this study wae made
in 1956, Some of Thesé concessions involve uses for othar than irrigation purposss,
but they are mentioned here for the saks of convenience.

Ministere (Definition of Powers) (Amendment) Order 1966, art, 27.

Livestock and Meat Board Proclamation 23/13 (1964} art. 3 (1) and 3 (5).

Civil Code art. 1256.

Ministere (Definition of Powers) {Amendment) Order 1966, art. 27,

Jountry Heport, op cit, p. 6.

Civil Code, art. 1?44.,

Electricity Froclamation 1/6 (1942).

Civil Code, ar%t. 1242.
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from his land or the water flowe gpoiled or unfit for certain uses, the provisions of the
Code regarding the use of water for irrigation, apply l/ but he shall not be entiftled to
any compensation cxeept for the works or installations prohibited by the Court which have
bean conetructed in good faith without the persons downetream ohjecting g/.

(ii) Mipning

& 1971 Mining Proclamation containe comprehensive provicions to facilitate the
development of mineral resources. It applies o and governs the conduct of mimirng activities
in Ethiopia (including the sea bed and subscil of the submarine arsa tenzath the high ssas
contiguous to its territorial waters) relating to the prospecting of, exploration for and the
mining, storage, processing, transporiatior and disposal of minerals (including mineral waser
and thermal water). A4 mining right shall mot be superimposed on other mining rights exozpd
3§ regarde intsr alia mineral water and thermal waters ;/.

{g) Recreational uses

There doee not appear to be any major regulation goverming recreaticnal uses, The
only ralevant provision is apparcntly the cne that the right to sail on rivere and lakes
shall be subject to spcclal laws g/.

VII - LEQISLATION OF HARNEUL EFFECTS COF ¥WATHR

(a} Flood control, overflow and bank protection

Nearly 180 000 million cubic metrus of water cross Ethiopia's bvorders annually.
The major part of this flow cccure durihg a relatively shori period. Floods, as &
consequence of high concentration of precipitations and ether physical features cause heavy
damages to the modzst traditienal developmernte along the river chammels 2/.

The Protactive Forests Proclamation é/ provides for the declaration of a "protuciive
forest" by thz Minister of Agriculiurc when the creation of permanent vegsetative cover on
ths land ie decmed indispensable to ensure inter alia the control of floods.

Also, the Addis Abala Water and Sewerage Authority has wide powers, in case of
amergency as determined by it, to take appropriats measures to control water shortages)
hovwever, the possibility sxisis= that these powsr= may aleso be used in times of lood I/.

-

Ibidam, art. 1243 21). For such provieicons see "Irrigation™ under V above,
Tbidem, art. 1243 (2).

Mirning Proclamation No. 282/1971 (Negaril Gazette of 12 March 1971 p. 63), arts. 2 (a),
4 and 6 (a). :

Civil Code, art. 1256. See also VI (d) above.

Country Heport, op cit, p. 7.

Prooclamation 24/17 {1965) p. 227 art. 4.

Addis Abebe Water and Sewerage Authority Order No. 68 of 1971,

Rahlle, el
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(b) Soil ercsion and siltation

The Preamble to the 3tate Forest Proclamation 1/ states that the "conssrvation of
forests is necessary to protect the soil from erosion, deflation and dessication and to
balance its water regime."" The Private Forest Conservation Proclamation g/ prohibits the
denial of a forest ezploitation permit by the Agricultural Ministry except where
maintenance of the forest is necessary for inter alia-the conservation of the soil and its
protection from erosion, deflation or deseication and the proteciion and continued
existence of springs and water courses.

In the same provision already described in (a) above, the Protective Forests
Proclamation g/ provides for the declaration of a M"protective forest" by the Minister of
Agriculture where the creation of a permanent vegetative cover on the land is deemed
indispensable to ensure inter alia the comservation of the soil and ite protsction from
erosion, dflation or dessication and the conservation or improvement of the water regime
through the protection or development of watersheds, catochment areas, eprings, watercourses
and water reservoirs,

(c) Drainage and sewerage

The owner of a building is obliged both to build the roof of it in such a way that
rainwater from it fall on his and not his neighbour's land and to make such gutters or
vipes as may be necessary to bring the water to public sewers &/. The owner of land on a
low level is obliged to accept the flow of water from land on a higher level where such
water flows naturally and not artificially and it is specifically provided that he may not
set up a dike to prevent such flow j/.~ On the other hand, the owner of the upper land may
not increase the respomsibilities of the landowner below Q/.

Where the owner of the upper land conetructe drainage works on his land; the
landouwners below are obliged to accept without compensation the water flowing from them,
although the upper landowner must constiruct such works in such & way ae to reduce to a
minimum the potential damage to lower landowners. Where the water would rormally run on land
on  vhich buildings are erected or on gardens or yards related to such buildings, a lower
landowner may require that the water be evacuated by means of underground pipes I/. This
also afﬁlies where the upper landowner creates springs on his land by boring or underground
works 8/.

The Addis Ababa Water and Sewerage Authority is empowered to raegulate the disposal
of sewage and in particular to require owners to make connections to the system of sewsrs
provided by it 2/?

Proclamation 24/17 (1965) p. 225.
Proclamation 24/17 (1965} p. 226, art. 5 (4).
Proclamation 24/17 {1965) p. 227, art. 4.
Civil Code, art. 1245.

Ibidem, art. 1266 §1) and (2).

Ibidem, art. 1246 (3).

Ibidem, art. 1247.

Tbidem, art. 1248.

Proclamation 298 of 1972, art. 4 (7).
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VIII - IEGISLATION ON WATER USE, QUALITY AND POLLUTION CONTROL

(a) Health preservation

The public health services are defined as including sanitation which, in turn, is
defined as including “the surveillance of foodstuff and beverages and of the methods
amployed for the waier, wells, drainage, garbage and sewerage systems®; the duties of the
Ministry of Public Health include the study of "the sanitary conditions throughout our
Enpizre" 1/. A medicel officer of health may require any well to be closed if, in his
oplnion, such well i or about to become dangerous to public health g/.

No person may offer to the public for drinking any unsafe water or water from an
unsafe source, or water from a sourca which in the opinion of the Municipal Public Health
Office 1 liable to become unsafe. The discharge of sewage into the natural watercourses
c¢rossing the town is prohibited without the prior issue of a permit by the presoribed
authority. The discharge of sewage into any cesspool or abandoned wsll more than ten
metres deep, ie prohibited ,g/.

The Minister of Public Health is empowered to drain swamps, pits, ponds, lakes or
other bodies of watsr for elimineting breeding places for malaria—carrying moequitoes g/.
He is also competent to inspect waterworks and to take appropriate measurses in order to
prevent the spreading of commuwicable disease, It ie a oriminal offence t{o wash in or
contaminate ihie source of a water supply 2/'

(b) Pollution

domesstic use. The Water Rulez &/ maks it a criminal offence to wagh in or to contaminate
a souroe of water supply. The Addis Ababa Water and Sewerage Authority I/ ie obliged to
supply potable water for drinking and other domestic purposes, to conserve underground
water to safeguard it from exploitation and orevent its contamination, and to ensure the
sanitary disposal of sewags. It also has the power to provide for the protection of water
against pollution, contamination and wastage, "{io regulate the dimposal of sswsge and in
pariicular to require owners o make connections to the system of sewers provided by it"

8/.

The first provisions foi/pollution control refer to water quality for

It has been noted that abatement and control of pollution and of water-borne or
related dissases guch as malaria, schistosomiasis, etc. are not adecuately connected and
coordinated between the Ministry of Health and other water resources institutions 2/.

Public Health Proclamation 6/12 (1947) p. 91, Part I, 2 (i1) and (ili) and
Part II, 7 {i).

Public Health Rules 2/71 (1943) L. 25 Rule 3 (p. 1053).

Municipal Public Health Rules 10/1 (1950) L, 146 Rules, 2, 5 and 6 {pp— 1061-2).
Malaria Eradication Order 18/6 (1959) art, 8 (d) p. 1097.

Fubli¢ Health Proclamation No. 91 of 1947, s. 7; Public Health Rules L.N. No,156
of 1951, p. 6 (c).

Water Rules 1945, issued by the Minister of the Interior.

Ibidem.

The AWSA Order of 1971, art. 5.

The AWSA Proclamation eof 1972, art. 4 (6) and (7).
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A person entitled to use a well, epring or other water, whather running or still,
may objsct to ihe construction of any work such as a sewer or latrine, capable of
polluting the water used by him, and may require any such work done in disrsgard of his
rights to be destroyed 1/,

(¢) Envirommental protection

In terms of the Constitution the Govermment is charged with the duty of taking
eppropriate measures to comserve the natural resources of the country, including water

and to prohibit exploitation of them otherwise than in conformity with legally established
principles of conservation g/.

IX ~ LEGISIATION ON JROUNDWATER FESOURCES USE

Underground water forms part of the public domain g/. No person may without
permission undertake on his land any drilling exceeding one hundred metires in depth &/,
The Addis Ababa Water and Sewerage Authority may grant permission to any person to dig
waterwslls for personael use within its jurisdiotion after the Authority hes obtainsd and
registered the structural and site plan of the well and has decided on its propriety. The
Authority may prohibit ths extraction of underground water, the digging of wells, or the
use of water from wells if it determines that the water therefrom is either to be used for
commercial purposes or is contaminated or polluted and, in the latter cases, may order the
closure of such wells E/.

In some parts of Ethiopia, the digging of wells by hand is tradiifional, and
their use is governed by customary law éy.

X - IEGISIATION OW THE CONTROL AND PROTECTION OF WATERWORKS AND STRUCTURES

Only a few provisions regulate, indirectly, the contirol and protecticn of
waterworke and structures. An owner who requires water bordering on his land for
irrigation or other purposes may build the works necessary for the taking of water, also
on the neighbouring riparien land. He is entitled to have accees to the neighbouring land
for construoting or maintaining such works. The neighbour is entitled to compensation
where the works consiructed on his land deprive him permanently of part of his land and/or
where he is unduly or unreasonably lnoonvenienced as a neighbour by the size or duration
of such works I/.

Civil Code, art. 1235.

Gonstitution, arts. 130 (b) and (c).
Civil Code, art. 1255 (1},

Thidem, art. 1255 (2},

Proclamation 298 of 1972, art, 5.
See Part XVI,

Civil Code, arts, 1249 and 1250,

et
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The owner on whose land works are io be constructed shall bear ons half of the
costs of the building and maintenance where such works are for his own benesfit., Where
the owner of land wishes to use such worke to his own benefit during construction or
after completion, he shall bear the costs arising from any change in the works required
to adapt them for his use l/.

The Addis Ababa Water and Sewerage Authority has the power to construct, manags,
maintain and develop waterworks and sewerworks g/.

¥XI - LEGISIATION ON THE DECLARATION OF PROTECTED ZONWES OR AREAS

(2) Protective Forests

Tha Protective Forests Proclamation ;/ provides for the dgeclaration of a
protective forest" by the Minister of Agriculture when the creation of permanent vegetative
cover on the land is deemed indispensable to ensure soil conservation, the protection of
waler sources or works, the control of floods or the protection of sea eand.

(b) Defined Areas
In terms of the"™Water Rules" defined areas under the jurisdiction of water

authorities may be established within which special regulations may be applied,prohibiting
waching, bathing and throwing foreign matters in waterworks or catchment areas 4/.

(¢) Collective Improvement Zones

These are zones where the rules of the Civil Code normally applicable to the use
of irrigation or drainage works are supplanted by the provisiens of the Charter of the
relevant Asscciation of land Owners j/.

{d) Emergencies

The Addie Ababa Water and Sewerage Authority is also empowered, in case of emergency
as determined by it, to requisition springs, rivers, wells, or cther sources of water and
any supply equipment or material necessary to cope with the emergency and use them only for
the period of emergency provided, however, that the cwner of such facilities, supplies,
equipment and materials shall have the right to reguest just compensation for the reguisition
and use of Baid facilities and for any damage to other properties during the period of
amergency §/.

Ibidem, art. 1251.

Order No. &8 of 1971, art. 6 (4).

Proclamation 24/17 (1965) p. 227 art. 4.

Water Rules 1945, issued by the Mimister of the Interior, pursuwant to art. 9 of
the Municipalities Proclamation 1945 (Wo. 74 of 1945).

Civil Code, art. 1501 e.- '

Proclamation No, o of 1912, art. 4 (3).
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XIT -~ GOVERNMENT WATER RESOURCES INSTITUTIONS AND ADMINISTRATION

(a} At the national level

Government Ministries

Various ministries, departments and other goverrmenial agenciee are vested with
responsibilities relating to water ocontrol and jurisdiction 1/. These are the following:

1. The Ministry of Agriculture and Forest Development

The Minister of Agriculture is empowered to make regulations and orders to
undertake irrigation and drainage works, to grant agricultural concessions, to conserve
forests and parks, fisheries and wildlife, and te undertake meteorological works in the
interest of agriculturs g/.

Since Ethiopia‘'s ecoromy is mainly agricultural, the major water uses are
gornfined to the development of agriculture. This why the interests of this Miniatry in
respect of water use and distribution are predominant and the confliote on water rights are
referred-to it,

2. The Ministry of Public Works (and Water Resources) é/

The Minister of Public Works and Water Resources is empowered to make
regulations and to constiruct, manufacture and repair government roads, bridges, and
waterways and to supervise the operation of all water~borne traffic and control fariffs &/.

This Ministry ie responsible for hydrasulic works constructiony mainienance and
repair; and the Ethiopian Committee for Lake Tana also falls under it. '

The Ministry has a vice-Mimister in charge of its Water Resources Department,
responeible for aesrial surveys (mapping, hydrology, inventory of water resources), river
bagin survey® (the Nile, Wabi Shebelle, Takazze-Setit, Gibi~Omo), =& well as commwity
water cupplies (e.g. well drilling in remote areas for eupplying water to rural communities;
construction of stock pornds in dry and waterless areas for watering of animals), The Order
defines the duties of the Mirmister as having to "prepare and implement, in coopsration wlth
other Ministries and Publio Authorities concerned, plans for the development and
exploitation of the water resources of the nation". Another Order é/ provides that the
then Water Resources Department of the Ministry of Public Workes and Water Hesources should

L

In general, see Country Report, op cit,pp. 14-15, and D.A. Caponera FAO Report 1956,
op ¢it, vp. 5~7; D.A. Gaponera FAS Report 1969, and T. Workie Report on Water
Resources Administration in Ethiopia, presented io the U.N. Inferregionel Seminar
of current issues 0f water resources admimistration, New Delhi, 7-16 December 1971,
pp. 18-21,

Order No. 1/1945, arte. 38 and 3G,

From the Country Report, op cit, p. 15, it would appear that the responsibilities
on water resources of this Minmistry have been transferred to the Ministry of Mines,
Energy and Water Resources.

Order No. 1/1943.

Naetional Water Hesources Commission Crder No. 75 of 1971, art, 22,

Ll
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become the Executive Organ of the Commission and be known as the "National Water Resources
Commission Executive Organ®. _1/

3, The Ministry of Commerce and Industiry

Thie Minieiry ie empowered to promote the industrial development of the country
and to record certificates or property rights géi The two most impertant conceesions
existing in Ethiopia have been granied by this Ministry in cooperation with the Mimistry
of Agriculture.

The Minietry of Commerce and Industry has a water resources department which is
concerned with the drilling of wells and the preparation of oither water development projeots,
It is required to promote lndusirial and commercial development and projects and, therefore,
is interested in the use of waler rescurces for commercial and industrial purposes. Since
pollution may be caused by industrial uses of water, the Ministry also has a direct interest
in this a#pect of water conservation activity.

4. The Mimistry of Foreign Affaire

The Minister of Forelgn Affaire ie empowered to negotiate with foreign countries

%/. Since twalve of the major Ethiopian watzrways are lntermational in character and nearly
Q0 000 millicon cubic meters cross Ethiocpia's borders annuslly g/ and in view of Ethiopiats

geographic position, any sohemes for developing the hydraulic rescurces of these rivers
require referanos to this Ministry {o oconsider the diplomatic aspecte of the scheme in
question. It ie noteworthy that, as of 1969, Ethiopia did not participate in the XNile
Commission and there ie also a lack of other internationally mixed water commissions with
neighbouring countries.

The Mirister is a member of the National Water Resourceg Board of Commissioners.

5. The Commiesioner of Flanning

The Gommissioner of Planning (on¢e the Minister for Planning) is attached to
the Prime Mimister's Office. Being in charge of coordinating and planning all economic
seoiors of the country, he automatically has responsibility in the plamning aspects of
resources activities at the national level.

6. The Ministry of Natioral Community Devslopment and Jocial Affairs

The oonastruction, operation and maintenance of rural water suppliss fer
domestic, municipal and liveatock purposes are included in many projeots oarried out by this
‘Ministry causing it to bte concerned with certain aspscts of water development 2/ although
there i# no Specific reference to walter rescurces in its terme of reference. The scope of
enumerated actlvities is sufficiently comprehensive, however, 10 suggest some identification
with water requirements e.g. programmes of self-help and mutual aid; programmes of
asgistance for victims of matural aend other difasters; programmes to provids recreaticn
and other facilities {o the youth of the nation; and programmes to encourage the creation
of cooparative wmocieties.

Ibidem, art. 11 (1}.

Order 1/1943.

Ibi dem.
Country Report op eit, p. 6.
The Ministers (Definition of Powers) (Amerndment) Act Order 1966, art. 16,

SCSER



7. The Ministry of land Reform and Administration

- This Ministry, in its land reform projects, has indirect responsibilities
connecied wiih water rescurces development and conservation although there is no specific
reference to water resources in ths Order prescribing its duties 1/. Since the drafting
of a water code is expected to bs closely related to pattern of land temnurs, its dutiss are
to reform land temure, to resgulate the ralations betwsen landlord and tenant, to administer
all Govermmant lands where power has 10t been legally delegated to another authority, to
implement approved land reform programs, to propose land rese¢ttlement programmes and
provide land for them, t¢ sstablish land registers, to conduct cadastral, mapping,
topographical and other land surveys {except where power for it has been delsgated slsewhere),
to expedite land ownership claims, to make recommendations to the Finance Ministry concerning
land taxation and ito classify land for tax and other purpose.

8. The Ministry of Transport and Communications

This Ministry has cgertair responsibilities with respect to water transport and
navigation. The relevant Order g/ direots the Minigter to "regulate and control transport
on inland waterways and territorial waters, to supervise and operate the port, harbour angd
navigation facilities of the nation", and to provide for "the establishment and maintenanoe
of meteorological Services" é/. This service has an important role in watsr development
programmes.

9. The Ministiry of Mines, Energy (and Water Resources) ﬂ/

The prospecting and development of mineral resources has important implications
concerning the use of underground wvaters. As a conssquencs, this Ministry is also
interested in water resources activities. In the Order of 1966, the regulation and
supervizion of "explorations for and development of mineral resources" would sgem to involve
some degree of Water rescurces administration related to alluvial mineral deposits and the
processing of ores 2/.

10, The Ministry of Finance

This Ministry is reeponsible for collecting taxes and dues relating to lands
and to administer some Govermment properties é/. Since in many parts of Ethiopia the
ownership of land also entaile ownership of the water located on it, this Ministry is
concerned with watsr control and administration having an important role to play in the
agonomic and financial aspecte of water resources development and conservation activities.

11, The Ministry of Interior

The Governors-General of the provinces are empowered to appoint "water
authoritiee™ in their respective provinces and to manage and supervise waterworks and the
supply of water in a definite area.

Ibidem, 2rt. 18.

Toidem, art. 10 {¢), (d) and (h), p. 57.

For = subseguent realignment of functions see: Impsrial Ethiopian Institute of
Public Administiration, Administrative Directory of the Imperial Bthiopian
Government (March 1972) at 28-30 showing the structure of the Minisiry of
Commurications, Telecommunications and Posis.,

é/ From the Country Report, op cit, it would appear thaet this Ministry has {taken
over the functions over water resources previcusly under the Mimsetry of
Public Works. See (2) above.

The Minieters, (Definition of Powers) (4mendment) Aot Order 1966, art. 21.
Ibidem.

el
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The Governors—{Jensral are in turn empowersd, subject to the approval of the Minister
of Interior, to make rules in respect of the control and manner in which water may bs
supplied, metre rente, the prevention of waste, the inspection of waterworks and the form
and the manner of all notlces to be givern or sent under these rules l/. This Ministry
seam8 to have major responsibilities for water resources development since through its
centrol over the Governors and the Municipalitiee, it ig charged with programmes and
projects for domesiic, mumicipal and rural water suppliss. IV i3 principally responsible,
in cooperatiion with other Minmisiries and Public Authorities concerned, for the control
and protection of inland waters, such as lakes and rivers g/.

12, The Ministry of Public Health

The Minister of Public Healih is empowered to take any appropriate steps and
enact regulationse for controlling water quality and pollution ;/.

This Ministry ie also responsible for the health aepects of water resources,
pollution abatement and control, water-borne diseases control and abatement and for all
type of water use.

13. The Miniseiry of National Defencs

The Ministry of Naticnal Defence is empowered, through the Maritime Depariment,
'to control all water-borne traffic, communications-and fishing &/, elthough similar
functions are also vested in the Ministries of Public Works and Communications and of
Agrioulture.

This Ministry is also carrying on a programme of well-drilling, In this
cepacity, it has a direct interest in water rusources activities.

The Maritime Order provides that the Minister shall enforce all maritime lawe
and all treaties, conventione and international cbligations of the mation in the field
within its competence, The Mimister is aléo principally responsible, in cooperation with
other Ministries and public authorities concerned, for the control and protection of the
islande, archlpelagoes and territorial waters of the naticn 2/.

14. The Ethiopian Water Resources Board

For the purpose of coordinating the activities of the verious ministries and
cther agencies in the field of water rescurces conservation, development and administration,
the Ethiopian Water Resources Board was created in 1971 5/.

This Beard is the peolicy and decision—making body of the Ethiopian Water
Resources Agency (an autonomous para—governmental agency) I/f and is compomed of
represemtatives from the mimistries and public authorities most intimately involved with
watol'. The members are the Minister of Public Works and Water Resources (Chairman), the
Ministers of Agriculturs, Interior, Public Health, Commurications, Telscemmuniceatilons

and Posts, Land Reform and Administration, National Community Devclopment and Seooial
Lffairs, Foreign Affaire, Head of Planning Gommission, General Manager of the Bxzecutive
Organ. In addition, the General Manager of any Water Authority may be appointed as a
members., The former Wator Resourcee Department of the Minmistry of Public Works and Water
Resourocs haes become the Executive Organ of the Agency.

Legal Notice No. 31 of 1945.

Ibidem, art. 26 (j). See also Water Rules 1945,

¥unicipal Health Rules Regarding Water, Legal Notioe No. 144 of 1960.
"Qur Maritime Ordsr" Order No. 12 of 1953,

Order 1966, art. 25.

Water Resources Qommis#ion Order No. 75 of 1971, creating the Water Resources
{Commimsion) Agency.

See part XIII, (a) 1 of this mstudy.
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(b) At the intermediate level

Higher level '"peasant asgociations"

The Public Ownership of Rural Lands Proclamation provides for peasant asscciations
to bs established at "higher levels" to coordinate the functiona of lower peamant
associations (ses "local level associations" below). In this way, Woreda peasant
associations are created to coordinate local peasant aesociations and Awraja peasant
associations are designed to coordinate the functions of Worsda peasant associations 1[.

(o) At the local level

i. Peasant Ascociations

The Public Ownership of Rural Lands Proclamation establishes peasant asscoiations
to carry out ths provisione of the Proclamation., 0Ones of the functions of these amsociations
is to admirdister and comserve any public preperty within the area of its respensibility
egpecially the seil, water and forest gy. A tenant (any person who, at the time the
Proclamation was promulgated, personally cultivated land rented from a landowner or from
any person who hag a right to lease such land), a landlees person, a hired agricultural
worker or & landowner may beoome a member. :

2+ Weter Authorities

These are persons appeinted by the Jovernors-Gsneral responsible for waterworks
and supplies for and in defined areas wnich may be munmicipalities or towns (and also for
the supply of water to ouch other areas outside defined areas as may be authorized by
Governors—-{deneral é/. The "Water Rules" define a fairly comprehensive scheme for the
edministration of domestic watsr supplies through "waterworks" used or oconstructed by the
Govermment and managed or supervised by a "water authority". The rules prescribe the
detailed duties of the water authority with respect 4r meintenance and flxing of rates,
etc., and authorize the subsidiary rules to be published in the Negarit Gazette.

(d) At the intermatiomal level

Ethiopia shares the following internstional drainags basine with her neighbours: Awash
(with the Republio of Djibouti), Barka (with the Sudan), Juba/Webi Shebeli (with Somalia),
Nile {with the Sudan), Rudolph Lake (with Kenya), Stefanie Lake (with Kemya), Wadi Karara
{with Sudan) and Weima (with Djibouti).

In almost all of these besins, Ethiopia is geographically an upstream state. While
many agrecments relate to these basins &/? those having major relevance for the unase of the

Public Ownership of Rural Lands Proclamation, No. 31/1975, Ch., Art. 11.

Ibidem, Ch. 3, Art. 10 (3).

Adminimtirative Hegulations Decree {(No. 1 of 1942) Art. 74 (e); Municipalities
Proclamation No. T4 of 1945, Sections 9 and 10; the Water Rules 1945 (L.N. No. 91
of 1945) pp. 2 (ii), 4 and 5.

For an exhanstive list, sce: FAD, "Systematic Index of Water Treaties", op ocit.

el
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watsr resources of these river gystemas are the following:

(i) Awash: Treaty between France and Ethiopia of 20 March 1897; 1/ - Treaty
betweéf/France and Italy regarding their interests in Africa, dated 7 January
19353 2

(ii) Barka: Exchange of notes approving the agreement for the reotification of a

section of the Eriirea-Sudan frontier, between Italy and the U.X., of 19 Hay/
18 June 1924, signed in Rome; 3/

(iii) wadi Keroba: Agreememt for determining the Italo~Egyptien Frontler in the North

of the Colony of Eritrea of T December 1898 signed in Asmara betiween Italy and
Egypts;

(iv) Weima Basin: Protocole sur la delimitetion des posmessions respectives sur la

cBte de la mer Rougs, signed between Italy and France on 10 July 1907 in Rome; j/
-~ Treaty regarding their interests in Afriea, between France and Italy of
7 Jatuary 1935 signed in Rome; 6/

(v) Juba: The only agreements relating to this basin are those concerning the
boundary demarcation between Gambia and Kenya, signed hy Italy and the United
Kingdom;

(vi) Budolf Lake (intermal) Basin: Most of the agreements concerning this basin refer

to questions of boundary demarcation between Ethiopia and Kenya; 8/

(vii) Stefsnie Lake (intermal) Basin: In this cage also, most of the sgreements comcer—

ning this basin refer to gquestions of boundary demarcation and have been siged
between Ethiopia and Kemya;

{viii) Nile: Among the treaties affecting Ethiopia's international position in respect

to the Nile River Basin, that which more directly bear on the conservation,
developnent and utilization of thet basin's water resources is: the Exchange of
Notes respecting certain British and Italian interests in Abyssinia 10/, where-
under Ethiopia's rights in the waters of the Blue and White Nile and their tribu-
taries have been defined vis=i-vis Sudan's.

(ix) Gash: "Bxchange de notes concernant 1l'utilisation des eaux de la rividre Gash”

11/y integrated by the subsequent Exchange of Notes respecting the Regulation
of the Utilization of the Waters of the River Gash 12/, These acts regulate
Ethiopia's rights in the waters of the Gash River vis-2-vis Sudan's.

Finally, Bthiopla is a party to the Afrioan Convention on the Conservation of Nature

and Natursl Heaources L‘:]/.

lelzlstele ek

2 Martens N.R.®. Sec. III, 120,

139 BFSP 948,

28 1NT3, 497.

3 Heraslet, Map of Africe by Treaty, 1110.

2 Martens H.R.G,. Sec, III' 8311

139 BFSP, 948,

A limt of these treaties appears in the FAQ, "Systematic Index of Water Treaties",

Signed in Rome, 14 and 20 December 1925, (50, LNTS, 281; 121 BSFP, 805).

Signed on 12 December 19524 (UN/E/FCE/136, 197).

Signed in Rome, 12/15 June 1925 (38, LNTS, 1893 ST/LBY/SER,B/12, 128; 121, BSFp, 798).
Signed in Algiers, 15 September 1968, oit.
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XIII - SPECIAL AND AUTONOMQUS WATER RESOURCES LEVELOPMENT ACGENCIES

{a) At the national level

1. The Ethiopian Water Resources Agency

The QOrder which oreated the EWRA l/ is a breoad charter which glives the
Agency a virtual sarte blanche in the field of water resources planning, development,
management and admimisiration. The Agency (originally called the National Water Resources
Commiseion) is also entitled to draft and issue regulations for the proper carrying out of
the provieions of the Order oreating the EWRA g/. The Agsncy was created "as an autonomous
organ of the CGovermment" and has broad powers to supervige "all plans and proposals ralating
to the investigation, use, control, protection, management and administiration of water
preparad by any person...”. The Agency has as a matter of priority the task of formulating
and placing before the Council of Ministers a draft Proclamation for natiomal water
legiglation. BSuch a project i under way é/. Cnce national leglslation covering liceneing
and the collection of rules is passed, the Agency will issue regulations to carry theae
into effect ﬂ/. The administrative structure of the Agency encompasses three major
subdivisions: ths Board.é/, the Executive Organ and the various Water Authorities. Plane
have been made for the sstablishment of nine Regional Water Offices of the EWRA é/, wiich
will be reeponsible, inter alia, for the construction, maintemance and operation of water
supply schemes in the areas of their competence. EWRA is also preparing a master water
development plan.

2, The Ethiopian Electric Light and Power Authority — EELPA

Thie Government-controlled but autonomous institution has received wide
powers for the generation and {ransmission ¢f electricity and power, including hydro-power,
in all of the Ethiopian territory. It hae, therefore, important respensibilities in this
gectoral field of water resources managemert I/.

3. The Ethiopian Valleys Agricultural Development Authoerity — VADA

This avntonomous authority, sestablished in 1976, should te responsible for
studying and coordinating plans as well as for executing programmes of integrated rural
development, including water resources development in all major Ethiopian basins such ae
the Nile, Juba, Webi Shebeli and other basine where other and special valley development
authorities might be created.

Water Resources Commission Order No. 75/1971.
Ibidem, art. 13.

Country Report op cit, p. 14.

T. Workie, op ¢it.

See ¥II, (a), 14 =bove.

Country Report, op cit, p. 9.

D.A. Caponera, FAQ Report 1969, op eit, p. 3.

Rloilatataa
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4. The Livestock and Meat Board

_ This Board i= responsible for the maintenance of stock ponds and watering
points, in livestock routes 1/.

5. The Institute of Agricultural Resecarch

This institute ie responsible for the study of irrigation praciices, research
in water and soil conservation g/?

6. The Ethiopian Highway Authority

- This Uovermmental agency is empowered to divert and expropriate lands and
waters and to fix the compensation, in connection with its main ftask of building and
maintaining roads é/. ’

(b) At the regional or basin level

1. The Awash Vallsy Development Authority - AVDA

This authority has bean created a% an autonomous public authority in terms of
its Chartsr ﬂ/. The purpose of the Authority ism, inter alis to administer and develop the
natural resources of the Awash Valley and includes surveys, development plans, cocrdination
of the activities of the other aunthorities responsible for the area, authorize the
construction of waterworke, administer water rights, collsct fess and promoie other enter-
prises in the Awash Valley 2/0

The Board of the Authoriiy consists of seven members comprising the General
Manager, one representative each from the Ministries of Agriculture, Commerce and Industry,
Intericr and Public Works and Communications, all of whom shall be appointed by the
Mimisters concerned; and two members to be appointed by the FPrime Minister é/. It raports
dirsctly to the Prime Miniaster and to the Minister of Finance. It is statutorily competent
exclusively in relation to water matters within the watershed arsa of the Awash River
Basin 1/.

(c} At the project or local level

1. The Addis Ababa Water and Sewerage Authority — AWSA

The AWSA was established in 1971 E/ with jurisdiction over all areag within the
limits of Addis Ababa and adjacent mon-municipal villages and to all catchment areas, The
purposes of AWSA are (1) to supply potable water for drinking, domestic purposes in gemersl,

Gountry Report, op cit, p. 15.

Iblidem.

Froclamation No. 115 of 1951.

General Notice No. 299 of 1962.

Ibidem, art. 4.

Toidem, art. 14.

T. Workie, op cit, p. 21.

By Order Wo, 68 of 1971 (Wegerit Gazette Year 30 Fo. 10 -~ 26 February 1971}.

leiledntatalale
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street cleaning, sewage disposal, fire-protection, indusirial and commercial uses, public
parks, swimming pools and similar ssrvices; {2) to conserve underground water and prevent
its cortamination; and (3) to ensure the sanitary dieposal of sewage. AWSA is entitled to
ispue regulations approved by the Watar and Sswerage Board.l/. The Kantiba of Addis Abatba
subsequently issued comprehensive regulations for the operation and maintenance of the
system, including a schedule of inatallation and service charges and rates for water and
disposal of sewerage g/.

2. Customary or other Water Mamagement Institutions

There are, in Bthiopia, a number of important concessionaires, fo which the
right to use water has been granted for different purpeses. Other important and smaller
customary water users also divert and utilize waters for domestio, irrigation, agriculiural,
industirial and othar purposes without any legal cr crystallized grant, concession or lease

3.

Local customary water administration institutions also exist in various parts of
the country ﬂ/.

¥V ~ LEGISLATION O¥ WATER RESOURCES IEVELOPMERT FINAWCING

{a) Government Financial Participation

The Ethiopian Government has guaranteed repayment of a U3% 10 800 000 World Bank
loan to finance ihe Addis Ababa Water and Sewerage Authority Project, made on 2 May 1972
2/. The Authority ie, in general, empowered to borrow frem foreign sources in terms of
the Constitution, to borrow domestically up to one million Ethiopian dollars per anmum é/.

(v) Water Rates and Charges

The 4ddis Ababa Water and Sewerage Authority may fix, impoze and collect fees for
supplying watsr, rendering sewer services, pumping eewage from cesspits, installing and
repairing the sewerworks and weterworks connecting and reconnecting the water systam and
for other services provided by it. Such fees are fixed upon a uniform basis and reflect
as nearly as possible the cost and value of the mervices and the facilities being provided
to the users, having due regard to the need 10 expand and finance the expansion, maintenance,
and improvement of such services and facilities _/.

Proalamation No, 298 of 1972 (Negarit Gazette Year 31 No. 12 — 16 March 1972),
Lagal Wotice Ko, 432 of 1973 (Negarit Gazetts Year 32 Wo. 15 ~ 24 April 1973).
D.A. Caponera, FAC Repert, 1956, op oi%, p. 3.

Ses part X¥I of this study.

Proclamation Wo, 306 of 1972 (Negarit Gazetts, Year 31, No. 20, 5 July 1972).
Order No. 298 of 1972, art. 4 (1).

Proclamation No. 298 of 1972, art. 4 (2).

Reddnidlels
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The Authority alsc administers the AWSA fund l/ whioh consists of all fees collectad
by the Authority and all proceeds obtained from sales of property, any donations and grant—
in-aid made to the Authority ard any other receipts. The fund is lodged in a separate
bank account in a bank designated by it and applied in terms of an ammual budget g/.

The Awash Valley Authority is entitlaed to fix fees and charges for the uee of water,
land and other facilities é/.

The establishment of water rates in rural areas is still under study, and in view

of the amounts required for investiment and operation, govermment subsidiea for water
supply in small towns and other rural areas appesr unavoidable &/.

¥V - WATER LAW IMPIEWENTATION

(a) Juridical protection of existing water rights

Court decimione must be regarded as comnsiituting a minimal component in the overall
body of Ethicpian water reeources law, The Civil Cods oontains only scatiered refarences
to the functions and powers of the courtis in water disputes 2/. In deciding cn a disputs
arising betwesen two persone to whom water may be of use, the court is obliged to reconcile
the conflicting. interests with dus regard to ownership righte. Unless otherwise provided
by law, any infringement of rights of ownership gives rige to compensation é/. Any dispute
arising out of provisions of the Civil Code and involving the interference of rights to water
by way of the erection of worke or inetallations, shall be settled by the Courd in whose
jarisdiction the immovable on which such worke or installations are situated as are
contemplated or have been completed.

(b) Modification, termination and reallocation of water rights

Various methods of seitling water rights disputes exist 1/:

(i) Customary Law, In the arid and semi-arid zones of the country, particularly
the Kola region, disputes concerning the use of wells, conflicts on graging rights of the
nomadic or semi~nomadic tribes, water distribution or maintenance of waterwerks, etc., are
often settled by the local tribal or religiows chiefs. The anclemt customary law of the
tribe or the rsligion to which the partiese belong is applied in these cases E/.

When conflicts betwesen different tribes endanger pwblic order and securiiy in a
particular area, the oonflicis are in some cases handled by officials not belonging o the
groups or tribee concerned.

Ordsr No, 68 of 1971, art, 6 (f) and (j).
Ibidem, ari. 10,

P deaiiond B

General FNotice Fo., 299 of 1962,

Country Report, op cit, p. 9.

Ibi@em: p. 14, . . _
Civil Gode, Proolamation No. 165/1960, art. 1231, which is headed “Power of the Cowrt".
T.A. Caponera, FAD Report, op cit, 1936.

For an analysis of this customary law see D.A. Caponera, Waler laws in Moslem Countries,
FAQ, 1973.

lteiiaidnl,
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(1i) Other judiciary or administraitive procsdures. Conflicts arising in
connection with water ownership, distribution and usa can aleo be refsrred to iccal
administrative officials. Appeals against their decisions may be made (in terms of the
Code of Civil Procedure) to the regional couris or regiomal governors, to the Minister
of Agriculture, or to the High Court in Addie Ababa.

Conflicts concerning private water rights may be referred to the regular
courts, which issue judgements in terms of the Civil Cods. Any conflict arising after the
granting of a right to use public water is referred to the regular ¢ourts whioh issue
judgemenis in accordance with principles set out in the relsvant legislation,

XVI - CUSTOMARY WATER LAW AND INSTITUTIONS

The adequacy and availability of water supplies in the various drainzge basins
have shaped local uses and customs relating to waisr ownership, dletribution and usey B0
that local uses and customa differ widely in the three different climatic and vegetative
regions of Ethiopia 1/.

In the Dega Region (cold region) water is abundant during ihe rainy season, but
minor conflicts in regard to water rights ocour during the dry season.

The right to use water belongs to the owmer or tanant of the land, and cannot be
alienzted to non-riparian ownerts or itenants without the consant of the other nelghbeours
and oo—owners of the same waier system. Water righte attach to the land on which the
water ie located and are acquired through the construction of or the participation in
waterworks or by inmheritance; gift, sale, acquisition of dometion of the land, Written
titles of land ownership may mention a partioular right to use water, dut these are seldom
recorded by a local judge, governor or other authority.

Water distribution is generally ensursd by agreement between the users. Conflicte
seldom arise and even then only during the dry season, Water distribution is usually made
by rotation on the basie that the total amount of water supplied isallocated to one user
at a time .

The water administration is supervieed by the users themselves, and sometimes
during the dry season speoizl "sabagmas" or guards are appointed to patrol diversion
pointe and the canals.

Compensation in money or in water may be given to the owner of the intermediary
lande through which water flows. Water is seldom sold exospt in spaoial cases where
waterworks have baen comstructed to store water supplies,

Waterwork maintenance ie the reseponsibility of the users concerned and damages
can be olaimed by persons suffering loss through failure of the wers concerned to fulfill
any such obligatlion.

The local judge, police official or governor is the responsible authority for the
setiling of disputes. If he i unable to do =0, recourse is made to the appropriate
local tribunal from which an appeal to the central authorities is available.

1/ Customary water law in Ethiopia ae described in thie section, derives from
D.A. Caponera, FAO Report, op ci'l:I 1956, Ep. 10=-12,
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The Weyne Degs Region (temperats Tegion) is the most populated area and irrigstion
is practiced in many placeg although rainfall is less than in the Dega Region.

local uses and customs in relation to water ownership and distribution are similar
to those of the Dege Region although, bscause of greater water scarcity and larger

irrigation requirements, waler disputes occur more fregquently here than in other parts of
the country,.

Similar provigions to those in the Dega Region prevail with respect to land and
vater ownership. Since waier deee not respect legal or adminiztrative subdivisions of
land, disputes often arise in conhection withwater distribution and maintenance of water—
works, ospecially when there is an increase in the demand of water.

The Kola Region (hot region) is a rain-shy areaj desert and thorn shrut vegetation
and savannah forests are foumd here,

Local custome in relation to water ownership, distribution and use differ from those
of the other itwo regions. These lowlands are inhabited for the most part by psople who
follow the Iazlamio customs of the Sunnite Bhafi'it, Malikite and Hanifite sects 1/.

little irrigation is practiced except along a few perennial watercourses or from
wells, and the major water utilization activities are related to the oultivation of small
gardens, catile, grazing, date palm growing, and domesiic water supplies.

Water ownership may be acquired independently from land ownership through
inheritance, participation in the construction of waierworks, donation, sels or acquisition,
Wells may be privately owned or may belong to a tribe or a group of individuals.

In some areas, written records of such ownorship exist and are kept by local
chiefs and interested parties.

Once a watering point has been constructed by a group or a tribs, the right to use
such water remains with those who have built or participated in the construction of such
works.

The method of distribution varies widely from district to district depending on
the nature of the water supplies. Wells are constructed by specialists who either assume
ownership of them or are paid by the person wWno employed them, Specizl kinde of daep
wells oan be found in Boran, dug in the shape of an inclined tunnel from which water is
withdrawn by persons etatiocned at intervals along the inoline who pass zebra skins of
watar to the surface.

Water reservoirs for the watering of animala generally exist alongeside the wslle
of thi# area. The price of water depends on the daily demand as well as on the
availability of water in the wells, In Ogaden the price is calculated per “drum®
{approximately one hundred litres), which is the amount of water a camel drinks at one
sitting.

1/ For an analysis of this customary law, 8S¢e D.A. Gaponera, Waler Laws in Modem Gounlries,
op cif, 1954 and new 1973 editions,
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Privately owned water is administered by the users, whereas in the case of
collectively owned water either the local chiefe or specially appointed individuals,
have administrative reeponeibilities,

Waterworks and well maintenance rests with the water users or the contraotors, as
the case may be. Customary rules are sirictly respeoted and disputes settled by the users
themselves. Few, if any, significant water disputes ara referred to govermment offioials.

The need for water is so greai, and the value of it so relevant that disputes
sometimes arise as & result of different iribes prospecting for water in the same area.
In these cases govermment officials arbitrate between them,

One of the fundamental works of Ethiopian legal literature is the Feths Ngest

(Legislation of the Kings) which still retains its value and practical importance in
Ethiopia. It forms the basis of much of the customary law in some regions and has also
inspired some cf the civil and penal law enacted in Ethiopia. It has influence in
ecclesiastical circles although the central oocurts administer the new legal enactments and
in everyday life customary law itself remains of primary relevance 1/.

The process of giving due recognition io local customs in the system of justice
administration and law enforocement is complicated by the difficulty of ascertaining those
customs, and of their possible articulation inte writing. With the sxception of whai
described above, no systematic study of customary laws as it relates to waier appears to
have been . made. However, the Civil Code recognizes customary law to the extent that it
corresponds 1o a profound sentiment of the Ethiopian people and conforms to that which is
felt by them as being just.

XVI1 - CONCLUSION

While the above study has been compiled from the sources available, it must be
siressed that ai the time of writing, the legal-institutional framework is in = siate of
transition,

i/ E. Ullendorff: The Ethiopians, An Introduction to dountry and People.
3rd., ed. 1973, pp. 147 and 148, See also J. ven der iinden: An lntroduction
1o the Sources of Ethiopian law from the 13th to the 20th Century.
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GABON 1/

I — INTRODUCTION

(a) Situation and population

The Republic of (abon is situated zcross the equator occupying an area of 267 000
square kilometers., According to a 1970 estimate, Gabon has a populaticn of $50 000,
giving an average population density of four persons to the sgquare kilometer which is
emong the lowest in Africa. The three urban centers, viz: Libreville (the capital),
Port-Gentil (the center of the petroleum industry), and Francaville/Moands (the mining
center) account for 20 percent of the country's population. The eize of Gabon's
population has been one of the limiting factors agginst agricultural development in the
potentially rich forest zone. The Republic is bordered by Equatorial Guinea and Cameroon
on the north, the Congo (Brazzaville)} on the east and scuth, and the Atlantic on the west.

Gabon has a truly equatorial climate with uniformly high temperatures and relative

- humidity. The mean annual rainfall ranges between 1 500 mm and 3 000 mm. The country
poseesses vast forests covering nearly 75% of its surface area, while grassland vegetation
is limited to the coastal sand zone south of Port—Gentil and parts of the Hyanga, Upper
N'Gounié and Upper Ogooud Valleys.

(b) Water and other resources

The Republic of Gahon camprises the entire drainage basin of the Ogooué River, which
flows westward, along with the basine of several coastal rivers such as the Xyange and the
Como. The coastal gzone is low with narrow strips in the north and south but is broader in
the estuary regions of the Ogocud and CGabon. This coastal zone is marked by numerous
lagoons such as the N'Dogo, N'Goze, and M'Komi which are located south of the River Ogooud,
with cretacecus sedimentary rocks forming the floor and yielding oil at a shallow depth.

The hinterland coneists of precambrian rocks which are eroded ferming a series of
plateau surfaces ranging in height from 450 to 600 meters. The plateaus are traverssd by
the river pystem with the formation of distinct hlocks such as the Crystal Mountains, the
Meahi Uplandes and the Chailluy Massif_gﬁThis area is considered to be one of Africa's richest
mineral resources zones with its substantial deposits of gold, diamonds, manganess,
uranium and high quality iron ore.

j/ Based on the study prepared for the A0 ILegislation Branch by Miss T, Aptekman,
licenci8 en droit, LIM, Rome, Italy (original French),

g/ Europa Yearbook, Africa South of the Szhara, 1976/1977, e 329.
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"Wrapped in its denee tropical rain forests, with less than a million inhabitants, QGabon
ig Africa's third richest country = per head of the population = after Libya and South Africa”
i/. Nevertheless, Gabon's overall economic picture is charmoterized by an extreme form of
economic dualism where highly oapital intensive and export oriented industries of mining and
Torestry operate alongside an agricultural =ector on a subaistence level g/. Although 504 of
the country's population depends on subsistence agriculture for its livelihood, the
govermment's aconomic policy in the first decade after independence has been devoted mainly
towards encouraging development in the timber and mining sectors of the economy which
constituted the principal sources of growth in that period, Thus, with only 0.5% of Gebon's
land cultivated gnd livestock produciion almost non=existent, agriculture's role in the
economy has dwindled to & lewvsl where it was not even able to meet local food demands, and
ag a conseguence large quantities of agricultural and dairy products are imported. Iately,
though, more attention has been given to the agrioculture sector. The principal export crops
are palm oil, cocoa and coffee.

Gabon's surface transportation system iz inadequate and up to now air transportation has
been the key link between the hinterland and the coast. The govermment has & plan
to construct the 700 kilometers Trans-(abon Railway and a network of massive feeder roads.
The railway, aE planned, is due to be completed by 1979 }/, and will then give easy access to
the timber reserves, the Belgina iron ore mountains, the Mounana uranium mine and the Moango
manganese mine, all of which are located in the interior.

{¢) Politico-Juridical history

The origin of French colonialism dates as far back as 1839 when by a treaty that was
concluded between BonBi—Willgumez and the leocgl chief, Louis DewE, a trading port was
sstablished on the Gabon coast 4/. Subseguently the fort of fumale was ereoted in 1843,
end the town Libreville, which later became the administrative center for the 1860 Gulf of
Guinea Settlement =cheme, was founded in 1849 j/. Fxplorgtion of the interior part of the
country followed the 1860 settlement by French naval expeditions, the earliest being the
one led by lieutenant—Commander Aymes in 1867 é/. Subsegquent expeditions include +that of
Bouvier Marche and the Margquis of Compiegne who mailed up the Ggoouf, Savorgnan de Brazza's
first expedition {1875-1878) and the mecond expedition (1879-1882). Brazza signed a treaty
ijjh Makoko (king of T&t&) in an attempt to block Stanley's advance beyond the Congo River
T *

Accession of new territory to French rule demanded administrative adjustments. In 1881
the powers of the commander in charge of Gabon were extended, and Brazza became the
Commissioner for the Goverrment in West Africa, regrouping all the acquired territories
under hie auwthority in 1883. On 26 June 1908, the Federation of Fremch Eguatorial Africa
was created by the alignment of Gabon, the middle Congo and Cubangui~Chari-Chad. Therefore,
although the pacification of the indigenous pecples was rather a lengthy and difficult
process, these equatorial territories were effectively colonized by the turn of the 19th
century.

In 1946 the Constitution of the Fourth Republic of France wes enacted, and together with
the French Union, it created asmemblies in ita overseas terrifories (to which for the first
time indigencus Africans were elected) to deliberate on financial and communal meiters _/ﬁ

Colin Legum, (col), Africa Contemporary Record, Vol. 7, Amnnual Survey and Documsents,
1974/1975, London, 1975, b Bu07.

Buropa Yearbook, 1976/1977, p. 333.

Legum, op cit, p. B594.

Buropa Yearbook, 1976/1977, pe 230,

Ibidem.

Ibidem.

Iblidemn.

loadem, Do 233,

\CRAR
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The decade 1946-1956 provided substantial experience in parliamentary practice, giving rise
to national conscicusness on the part of the Africans.

The loi cadre {enabling law) was enacted in 1956, and General de Gaulle's election in
1958 brought along with it the Constitution of 1958 which refuted the so-called principle
of unity and indivisibility between France and its colonies, Thus, the former notion of
French Union w=& replaced by the new concept of French Community. Tke Community granted
the ferritories full internal self—government, retaining, of course, the power of control
over foreign affeirs, general economic policy and other related matiers l/* As a member
of the Federation of French Equatorial African territories, Uabon acquired internel
autonomy status in November 4958, The country became independent on 17 August 1960 and
promulgeted its firet constitution in 1961.

The juridical history of Gabon hae to he seen in the light of pre~colonial traditionsl
customs and the colonial era which brought along with it not only new technology, but also
new legal systems and administrative rules and regulations. A48 a result, the development
of the present legal system of the country has its origin in both the customary laws of the
various ethnic groups in the country, and the colonial legislation, which by and large is
imported from the metropolitan country but modified and adopted to suit ilocal corditions
when necespary. The sources of Cabonese legislation are, therefore, Uabonese customary
law and French legislation, making Gabon a "Code Country”. Likewise, the categories of land
and water are governed by legislation from the same sources.

IT « LEGISLATION IV FOLCH

1. Colonial legislation of former French Equatorial Africa (Afrigue Equatoriale
Frangaise — AEF).
2. law No. 8/60 of 6 May 1960 creating collective farms.

3. Decree No. 1152/PR-MTP of 7 September 1262 establishing the functions of iis
public works administration.

4+ Law No. 14/63 of 8 May 1963 establiehing %he public domain and laying down
rules and regulations governing ite management and alienation.

5. law No. 10/64 of % June 1964, amending Law No. 8/60 of 6 May 1960 creating
collective farms.

6. Decree No. 173/PR of 2 June 1965 prescribing rules and regulations governing
the occupation of public domain,

Te Ordinance No. 32/65 of 23 July 1965 establishing an authority to superviee
operation of production farms.

8., TDecree No. 0030 of 24 January 1968 recrganizing and asaigning new functions
to the Ministdre des eaux et des for8ts (Minislry of Waters and Forests).

9, Decree No. 869 of 14 November 1968 laying down rules and rsgulations
govarning omarrying in the Republie of Gabon,

1/ Ibidem.
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10. Law No. 28/66 of 20 December 1968 organizing the municipality of Litreville,
11. Ordinance No. 66/69 of 6 October 1969 organizing the fisheries administration.

12. Ordinance KNo. 13/70 of 5 March 1970 establishing the Caisse nationale de corédit
rural {National Agricultural Credit Fund).

13. Ordinance No. 44/70 of 12 August 1970 organizing the fisheries admivistration.

14+ Ordinance No, 53/70.of 5 October 1970 by which Government approved eeveral projecte
of the Société d'fnergie et d'eau du Gabon (Gabon Energy and Water authority).

15+ Decree No, OO9?6/PR Min. Agric. of 15 October 1970 instituting farmers' associations,
cagperative—oriented groups and cooperatives.

15. Ordinance Ko. 5/71 PR of 5 February 1971 authorizing the Government of Gabon
to contract & loan of 3 million CFA francs from the Caisse centrals de coopération
&oonomigue (Central Economic Gooperation Fund) for electrification and water supply
to rural centers.

17« Ordinance No. 49/71 of 4 Beptember 1971 prescribing the mamner in which saw logs
of okoum& and other timbers are to be recovered.

18. Ordinance KNo. 39/72/?3 of 17 April 1972 authorizing the Government to contract a
lpan from the Caisse centrale de coop&ration &conomigue.

19. Decree No. 00662/FR of 5 July 1972 prolonging schedula 1/B of the Code for
investments granted to the Sociit® d'nergie et d'eau du Gabon.

20. Decree No. OO955/PR of 9 August 1972 establishing an interministerial council.

21. Decree No. 116% of 11 November 1972 reopening the fishing season for three species
of crocodile existing in Gabon.

22, Ordinance No. 41/73 of 27 July 1973 awthorizing the ratification of the underwriting
agreement between the Republic of Gabon and the IBRD fer the project of bringing
in a water supply to the city of Librevilla.

23, Decree No. 1118/PR of 3 October 1973 fixing the structure and composition of the
Government.

24+ Ordinance No,. 26/74 of 26 March 1974 providing for the meiting up of rural
associations and administrations.

III - OWNERSHIF OR OTHER JURIDICAL STATUS OF WATER RESOURCES

The principle underlying ownership of water resources is that all stagnant or running
water, all streams, wnether floatable, navigable or otherwise, whether natural (up to flood
stage) or manwmade and all canals, dikes or dams affecting water use or the use of lakes or
marsheg are part of the public domain _/. Accordingly, the following are excluded from the
putlic domair - rainwater, springs, well water, and watering points or cisterns built by
privete landowners on their own property. Thla also holds true for irrigetion canals and
drairege canals constructed by private landowners on their own lands, all such water being
private property.

Furthermere, since groundwater is net mentioned as belonging to the public domain, it
ocan be deduced that it comes not under public law but under private law.

1/ Law No. 14/63 of 8 May 1963 establishing the composition of the public domain and laying
down rules and regulations governing its management and aliemation, art. 109.
Decree No. 173/PR of 2 June 1965 governing the occupation of the public domain, art. 3.



w 108 -

IV - THE RIGHT TO USE WATER OR WATER RIGHTS

{a) Mode of acquimition

Water helonging te the public domain camnot be acquired by ‘private persons. In fact,
public domain assets are inalienable and not subject to prescription 1/ although rights to
the use of public waters may be acqulired by acquiring permits for occupying the public
domain g/.

On the other hand water described as being private in paragraph III may be the object of
transactions between private parties.

(o) Water use authorizations, permits or concessions

Concessions may be granted for the use of public water in homes, commerce, crop growing,
stockraising or industry in the manner and under conditions set by the Council of Ministersgﬂ

In fact anthorization to occupy public domain may be granted by decree of the Council of
Ministers on the proposal of the Minister in charge of management of tiae public domain. Such
authorizatior is essentially temporary, being revokable at any time in the public interecat
by decree of the Council of Ministers. No indemniiy is granted in case of withdrawal of such
righis except in the came of incomplete amortizaiicn of structures, the installation of which
is deemed to be clearly in the public interest.

The duration of such permits or licences i established in each case by a special degree
granting such authorization, but generally may not be for a period of over 20 years.
Exceptionally, such authorization may be granted for a peried of over 20 years, but nesver
under any circumstances excseding 50 years. Such latter authorization is granted only for
erection of structures deemed to be definitely in the public interest, which require invesier
in the lgnd that is both too large for amortization over a 20—year period and which will allow
normal utilization of the works. The only valid reason for granting authorization for
oceupying public domain rivers or streams is for navigation purposes or for the eresction of
either warehouses, industrial or commercial plants or private facilities for which proximity
to river banks ims essential. 4ny request for authorization must he submitted in four copies,
one on legal stamped paper and must specify the purpose for which the waier is to be used
as well a2 the requested periodfor which the authorization is required. The applicant must
furthermore state his full name, his place and date of birth, his place of domicile and
profassion; his nationality; the exmact nurpose of fthe enterprise and the amount of capital
he proposee to invest, He must attach to his application four coples of an accurate map of
theproperty (one on legal stamped paper) znd the design and estimated cost of the waterworks
or structures to be built on the property. The application must be addressed to the prefect
who displays it for 15 days in the district offices or the city hall as well as on tie
property concerned. The file containing the applicaticn, any directicons cor other observations
of third parties resulting from the display of the notice and the official opinion of the
prefect, is then {lransmitted by the latter to the minister in charge of the public domain,
for possible iesuance of a pereit {to occupy. Of course, occupation of public land entails

1/ Llaw No. 14/862 of 8 May 1963 establishing the public domain, art. 65.

g/ Ibidem, art. 110; Decree No, 1?3/PR of 2 June 1965 governing cccupation of the
public domain, art. 4.

3/ law No., 14/63 of 8 May 1963 establishing the public domain, art. 110.
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payment of annual taxes; in case of non-payment by the deadline set, a notice requiring
payment is sent to the permit holder and if after the three-month deadline from the
notification date he fails to make such payment, the permit is withdrawn. The occupant

is obliged to builld the authorized structures or installations by the deadiine specified

in the permit to occupy. Nevertheless, before such structures or installations commence
operatione, fthey nmust be irspected and approved bty way of a certificate issued by the

public works administration. The permit to occupy may be withdrawn before ite normal date
of expiration in the following cases: if the occupant fails to meet all obligations imposed
upon him; if he uses the structures or installations for purposes detrimental to the health
or rafely of the public or for purposes other than those for which the permit to occupy was
granted him; if the occupant cedes his autiiorization to a third party without prior sanction
by the administration; if the occupant disobeys police rules gnd regulations, or rules
governing the conservation and utilization of the public domain, or road traffic police
regulations, or disregards smervitudes for public utilities or military servitudes.

Local prefects may also issue permite for the occupatior of streams in the public
domain outside cities or villages for the storage of felled iimber provided this does not
involve any construction or permanent installation.

Three copies of the permit to occupy must be sutmitted to the public domain office
in charge of establishing appropriate fses and for collecting taxes for such use 1/q
Lumber of okoum& and other iree species found floating in inland waters may cunly he
recovered if prior authorization has heen granted by decree of the Presidemt of the
Hepublic on the proposal of the HMinister of Finance and Budget. dpplications for such
authorization must be submitted to the public domain office in {three copies, the original
one being on legal stamped paper g/.

V — ORIER OF PRIORITIES

There is ne law expressly providing for the preference of one use of water over
another, just as there is no text providing that certain zores have prior rights to
others.

VI - LEGISLATION ON RENEFICIAL USES OF -WATER

(a) Domestic auu sousehold uses

The Ministry of Public Works, and in particular its public worke office is responsikle
for water supply, waterworks and reclamation work. Within thig minis¥ry, the urban water—
works and buildings depariment is responsible for administering and providing the supply
of water as well as for research, the impounding and distribution of water, and the
regulation of and control over water distribution,é/.

1/ Decree No, 173/PR of 2 June 1965 governing occupation of public domain, arts. 4, 5, 6, T,
g, 10, 11, 13, 15.

g/ Ordinance No. 49/?1 PR/MFB/MEF of 4 September 1971 governing waye and meansg for
recovery of logs of okoum$ and other timbers washed up on shore or fleoating in
territorial or irnland waters, arts. 3 and 4.

;/ Decree No. 1152/PR=MTP of 7 September 1962 prescribing the functions of the
public works office, arts. 1 and 2.
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The Socilté d'énergie et d'eau du Cabon, a semi—governmental suthority, is responsible
for delivering drinking water ta cities, fowns and villages. It is alsc responsible for tne
maintenance or extension of water supply networke to all towns and cities and rural villages
l/. Rural centers with independent water supply systems, are entitled by customary law to
decide for themselves as to which domestic uses their water may be put,

(b) Municipal uses

The Ministdre des travaux publices (Ministry for Public Works) and, ir particular its
public works service, is responsible for land reclamation projects but it is the Société
d’énepg;e et d'ean du Gabon which supplies waler required for fire hydrants, for street
washing and cleaning of slgughterhouses and for ciiy sewage systems gf.

(e) Agricultural uses

Gabon produces very few crops other than rubber ard cocoa sc that the law relating to
the agricultural use of water is somewhat restricted in scope. Canals, dikes, dams and
waterworks drawing on sireams, lakes or marshes are part of the man-made public domain, and
a2 permit to occupy the public domain must be required before using such water Qf- On the
other hand any landowner who for irrigation purposes wisnes to use water to which he is
entitled either under the civil code or by virtue of an administrative authoriszation may
obtain permission to conduct such water over other holdings on conditicn that he pays in
advance appropriate compensation to the landowners across whose land the water is conducted

-

(d) Fishing

Sea Tisheries mre governed by more elaborate rules and regulaftions than are either
freshwater fisheries or pisciculture. Only vessels fishing in terriforial waters are
required to obtain g fishing licence. However, the Minister for Waters and Forests is
responsible for keeping an inventory of the biological resources cf streams belonging to
the public domain. He may suggest research experiments and development operations capable
of enhancing and improving river fisheries. In particular, he ia responeible for the conduct
of technical surveys in connection with applications to the Caisse nationale de ¢rédit rural
for obtaining equipment loans for fisheries or pisciculture Q/. There are open and clossd
seagons for catching crocediles in restricted reserves (where sound hunting and fishing
rules and regulations are in effect), in boundary rivers or portions of rivers Qf.

(e) Hydro-electric power

The Minist2re des travaux publics and especially its public works office, is reaponsible
for the production and disfribution of electricity. In this office it is the urban works
and buildings service that is concerned with research, works projects and the regulation

Decree Ho., 00562/PR of 5 July 1972 proleonging Schedule 1/B of the Code of Invesiments
granted to the Socif3é d'Epergie et d'sau du Gabon.

Decree No, 1152/PR of 7 Septembsr 1962 prescribing the functions of the Public Works
Office, arts 1 and 2,

Decree Ko, 1?3/PR of 2 June 1965 governing occupation of the public domain, art. 1.
Law No, 14/63 of 8 May 1963 establishing the composition of the public domain and
tules and regulations governing its management and alienation, art., 110; decree

No. 173/PR of 2 June 1965 governing occupation of the public domain, art. 14,
Ordinance ¥o. 44/?0 of 12 August 1970 organizing the fisheries administration,

arts, 2 and 3,

Decree No, 11650f 11 November 1972 on the reapening of the fishing seascn for three
gpecies of crooodile in Gabon.

2

Bl 1
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and control of electric power distribution 1/. On the other hand, the Socibt d'6nerzie ot
d'eau du Gabon is specifically responsible for power utilities, electrification of
unelectrified wns and cities, the expansion of existing electricity networks in towns and
cities, the installation of new power stations and for increasing the inetalled capacity of
hydro-electrio power stations g/.

(f) Transport

The Ministdre des travaux publics and, in particular, ite public works office, is in
charge of the development, construction and equipping of communicetion and river transport
facilities, Within the public works office the maritime waters and rivers depariment is
concerned with river port installation, i,e., with research, new port worke and port
meintenance, river navigation and the regulation, control and research of navigation
requirements 3/,

{g) Other beneficial uses

Other beneficial uses of water s.g. for medicinal purposes and at thermal rescrts, for
industry and mining, a8 well as for leisure activities are not governed by any laws, rules
or regulations.

VII - LEGISLATION ON HARMFUL EFFECTS OF WATER

Tnere are no laws on this subject. The Ministry for Waters and Foreste is responsibls
for taking measurag to protect and restore the soil on uncultivated land in line with
ite policy to conserve such land wunder its comprehensive soil coneervation policy.
Tagether with other services, it is also responsible for research into soil conservetion, the
implementation of whatever protection or improvement measures are deemed necessary, for
delimiting reforestation or plant cover restoraticn districts and for works projects in
this comnnection ﬂ/.

VIIT — LEGIGLATTON ON WATER USE, WATER QUALITY AND POLLUFTON CONTROL

{a) Weste and misuse of water

This subject is not directly provided for in the legal system of Gabon. However, permits
to occupy public domain lande may be withdrawn before their normal expiry date in the
following cases: where the cccupant fails tc comply with his cbligations or where he uees
whatever installations there arein a manner inimical to the public health or safety or for
purpeses other than those for which the permit to occupy was granted himj if an occupant

Decree No, 1152/PR-HTP of 7 September 1962 on functions of the public works office,
arts. 1 and 2.

Decree No, 00662/PR of 5 July 1972 prolonging Schedule 1/B of the Code of Investments
in the Sociftf d'fnergie et d'eau du Gabon, art. 1.

Decree Ko, 1152/PR-MTF of | September 1962 on the functions of the public werks
office, arts. 1 and 2.

Deoree We. 0030 of 24 January 1968 reorganizing and defining the functions of the
Miniptre des eaux et for&ts, art. 1.

ke kR
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cedes his permit to a third partyvthout the prior auwthorization of the public administration;
and if en occupant commits an act contrary to police regulations or does not obey soil
congervation and public domain use regulations 1/°

(1) Health preservation and pollution control

The protection of human health from waterborne diseases and the poliution control
measures are-dealt with in the health legislation; this legislation ig adminiatered by the
heglth awthorities (Ministire de la santé publlque)

{c) Uther control megpsures

A

For the sake of water protection it has been ruled that diggings and excavations of
jquarrles must be defined and are not to extend herizontally within 10 meters of sireanms,
wanale, wells, irrigation ditches, water conduits and ponds or marshes open to public use
,g/.

IX¥ - LEGISLATIOK ON CROUNDWATER RESCURCES USE

Since groundwater is governed by private law, it may be uBed by the landowner without
prior authorization if the authorizations and arrangements between private partiss for
i%s use are valid é/.

X ~ LEGISLATION ON THE CONTROL AND PRCTECTION OF WATER WORKS AND STRUCTURES

Ganals, dikes and dams and other waterworks which convey or conitrol water from streams,
lzkes cor marshes that are part of the man-made public demein may enly be constructed or
altered by “he public domain service and al its expense, Hevertheless, any person who
obiaing a permit to ccoupy public domain land for crop growing, stockraising, industry or
commerce is obliged to build such installations ae were duly authorized before the
expiration of the deadline set in the permit to cccupy.

Bef'ore actually commeneing the operation of such ingtallatione, they must be
inepected and approved by a certificate issued by the public works office &/.

Ieoree No. 173/PR of 2 June 1965 governing occupation of the public domain, art. 13.
Decree No. 869 of 14 Novewber 1968 governing quarryirg in Gabon, art. 24.
Law Noe 14/63 of 8 May 1963 establishing the public domain, art. 109.

LN

Decree No. 1?3/FH of 2 June 1965 governing occupation of the public domain,
arts. 1 and 11.
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£l - IBEQISLATICN ON THE DECLARATION OF PROTECTED ZONES OR AREAS

There are no lawe, rules or regulations containing previsions pertaining t¢ the declaration
of reserves or protected zones for water preservation, conirol or use. However, the
Hinigtdre des eaux et foréts may proclaim certain areas a8 reforestation or plant
restoration districts in which certain meapures affecting water may he faken.

FIT = GOVERNMENT WATER RESOURCES TNSTITUTIONS AWND AIMINISTRATION

(a) At the nationzi level

Authority to issue permits to occupy public domain land is vested in the Conseil des
Minigtres (Council of Ministers) which does so by decree at the instigation of the Minister
for the Public lomain, The Cowicil  of Ministers may also, if it is deemed in the public
interest, revoke such permits al any time by decrae gf.

The Conseil interministériel {Interministerial Council) at the behest of the Head of
State is responsible for investigating and suggesting to the Government appropriate
solvtions for matters of concern relating to two or more ministerial departments. It is
composed of a president (appointed by the Head of State) and members of the Government
concerned with the matters in guestion, as well as the chairmen of comnissions of the
policy burean of the democratic party of Gabon _/.

The Ministdre des eaux et for8is is reeponsible for measures regulating the flow of
public streams; general care of tae country's water resources; water research (jointly
with other services): the implementation of measures deemed necessary for the protection
or improvement of matters relating to water; the conservation, development, reforestation,
and administiration of public domain forests and other forests not privately owned; the
delimitation of reforestation or plant cover restoration districis and for all works
projects connected therewith; the implementation of svil protection and restoration -
measures on wcultivated land irn terms of an overall policy of soll conservation; and the
organization and surveillance of river fisheries. As far ae river fisheries i concerned,
the Ministdre des eaux et forfte is responsible for inventorying the bieclogical resources
of public domain streams, conserving such resources, and regulating fisheries, Tn order
to promote small-ocale fishing and piscicultuwre, he is responsible for proposing research,
experimental and developmenial measures designed to increase fish catches and improve
river fisheries, This ministry also conducte research of a technical nature in connection
with applications for credit submitted to the Caisse nationale de crédii rural for loans
reguired to ecuip fisheries ar for pisciculture i/.

The Comité supfrieur des pB8ches (Higher Committee on Fisheries) is responeible for
laying down a national policy for figheries and providing guidelines for, and coordimating,
hoth governmental projects and private enterprise ventures.

Decree No. 173/PR of 2 June 1985 governing occupation of the public domain, art. 4.

e

Iecree HNo. OOQSE/?R of 9 fugust 1972 creating an Interministerial Council, arts. 2
end 3.

é/ Decreae Ko, 0030 of 24 January 1968 reorganicing and defining the funoctions of the
Minigtdre des eauwx ot forfie, art. 1; Ordinance No. 44~T0 of 12 August 1970
organizing the fisheries administration.
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This Committee im chaired ty the Vice~President of the Goverument and iz composed of the
following ministers, or thelr deputieg: Planning and Development, Public Works and Transport,
Economic Affairs, Commerce, Industry and Rural Economy, Waters and Forests, Agriculfure ard
Stockraising as well as the President of the Chamber of Ceommerce, Agriculture, Industiry ard
Mining or his deputy 1/,

The Ministdre des mines, de 1'industrie de l'bnergie et des ressources hydrauligues
(Ministry of Mines, Industry, Energy and Waber Resources) 2/ and <he High Commissicner
attached to the lMinimster for Mines, Industry, Energy and Water Hesources reswonsible for
energy and waler resources ;/, also have certain responsibilities in this regard.

The Mirisi2re deg travaux publice, des iransporis el de 1'aséronautigue civile {Kinistry
of Public Works, Transpert and Civil Aeronautics) and especially ifs public works office is
in charge of the develcpment, construction and eguipment of roads and communicatiom
Tacilities and river transport, water supply and waterworks, reclamation and pollution
abgtement works and the production and distribution of elecitric power, The director of
public works joimtly with services in other interested ninisiries, is responsinle for
drafting general legislaticn as well as by-laws governing public fransport and
administrative transport, the orgahization and functicning of public utilities services
for transportation, water supply, electricity preductior and distribution, and public
domain and riparian servitudes, The public werks director is assigted in the exercise of
these duties, inter alis, by the urhkan works and building service that is respongible for
water supply (research, water impounding and distribution works, rules and regulations,
gupervision of public water supply systems) and for the production and distribution of
electric power (research, works, rules and regulations and control over distribution). ke
also has the assistance of the Maritime Waters and Rivers Servics, which is responsible
for river port facilities (research, construction of new works and maintenance of old works,
rules and regulations, operation), as well as river navigation (rules and regulations,
supervision, research ard works for improvement of navigation)4/.

The Minister for Public Health and Population 2/ is empowered to take certain measures
concerning public waters insofar as they affect health and the people generally.

(b) At the intermediate lsvel

Gabon is divided into nine regions, each under the authority of a prefect. FRach region
is divided into several disiricts or sulprefectures each under a subprefect.

At the regional level the functiors of the Ministére des eaux et for&ts are performed
by regional services, il.e. in each region the regional service of that ministry is
regpongible for maintaining an inventory of the biclogical rescurces of public domzin
rivers, promulgating regulations for the oonservation of fish stocke and conduciing
research and experimentation on methods for increasing or improving fish stocks and
enhancing pisciculture productivity é/. The duties cf the director of public works at the
regional lgvel arc delegated fto a publioc works engineer, or assistant engineer, who ie
regponsible for executing or supervising the execution of research and public works,

Ordinance No., 66/69 of 6 QOctober 1969 organizing the fisheries administration,

arts. 5§ and 6.

Decrze No. 1118/PR of 3 October 157} establishing the composition of the Jovernment,
art. 1.

Decree HNo. 1119/PR of 3 October 1973 on appoiniment of the High Commissioner.

Decree No., 1152/PR-MTP of 7 September 1962 establishing the Punctions of the public
works office and the organization of services and agencies atizched thereto, arts. 1

S

and 2.

i/ Decres No. 111B/PR of 3 October 1973 eatablishing the composition of the Govermment,
art. 7.

§/ Ordinance No. 44~70 of 12 August 1970, organizing the fisheries administration,

arte. 2 and 6.
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whether they be State or private enterprise undertakings _/. He is also responsible for
assisting the prefect and is at his disposal with regard to zll public works matters.

(c) At the local level

(i) Local water rights institutions and adminigtration

Bach digtrict of Gabon consists of g rursl community that has legal personality and
is governed by a council, the decision—making body for all actg involving the properiy of
the rural community. Some expenditures {or which these rural communities are responsible
are mandatory (e.g. water tanks and slaughterhouses). It is up to the head of the rural
community to decide jointly with the council over which he presides on methods for the most
suitable application of the funds available in terms of the ccuncil's budget. He works in
collaboration with the subprefect who acts 26 a technical consultant 2/,

There are also six autoncmeus communities: Libreville, Port Gentil, Oyeun, Bilan,
Monila and Cambarin® that are not included in these rural communities. Each of them has
o municipal council headed by a mayor who, upon sppointment, submits tc the President of
the HBepublic a list of candidates for posts as his assistants. These aesistants are also
appointed by presidential decree. Certain of them have a particular responsibility for
public roads, garbage disposal and public heelth, although their specialities do not
exclude them from participation in the overall management of community affairs _/.

(ii) Weter users'associations

Before a cooperative has become established, a commitiee is set up in order o
determine, inmter alia, what invesiments are required and what resources are available, as
well as to draw up a practical programme of matters to he dealt with., Such pre—cooperative
committees muet be constituted by a private declaration, signed by at least seven persons
and stating the official name of the association, its capitalization and its head office.
Only committees approved by a special committee for this purpose may obtain loans from the

Caisse nationale de crfdit rural. The special committes for cooperatives is opresided over
by the FKinister for Rural Hconomy and consists of the Minister of the Interior and the
directors of the following services: agriculture, waters and forests, rural sconomy,
stockraising, fisheriec and the Caisse mationale de crédit rural 4/.

Dacree Ho. 1152/PR—MTP of 7 September 1962 esiablishing the functions of this office,
arts. 1 and 2. .

Law Ho, 8/60 of 6 May 1960 on creation of rural communities, arts. 1, 2, 3, 26, 37, 38.
Law No. 10/64 of 5 June 1964 amending Law Ko. 8/60 of 6 May 1960, art. 1. _ '

Law No. 28/68 of 20 December 1368 on the organization of the municipality of Libreville,
arts. 2 and 3. | L

Decree Ko. 00976/PR Min, Agr. of 15 October 1970 setting up pfoducers azgociations,
pre~coopsrative commitiees and cooperatives, arts. 3, 4 and i1.

S
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{d) At thes internaticnal level

Gabon shares various river systems with its neighbours, The Benite (with BEquatorial
Guinea), the Campo {with Cameroon and Equatorial Cuines), the Nyanga (with Comgo), the
Ogooné)(with Cameroon, Congo and Eguatorial Guinea) and the Rio Mussi (with Equatorial
Guinea). : -

Most of the various agreements which refer to these river systems deal with questions
of boundary demartation, commerce and navigation 1/, and apparently, no other conventions
exist which relate to the use of the water resources of these river syetems other than the
African Convention on the Conservation of Nature and Natural Resources 2/, to which Gabon
ig a party.

XITI -~ SPECTAL AND AUTONCMOUS WATER RESOURCES DEVELOPMAENT AGENCIFES

(a) The Régie d'exploitation des fermes de production (the authority administering
production farme), which is responsible for production and marketing of agricultural
commodities of both plant and animal origin, is empowsred to make appropriate agreements
or conventions with any agency specializing in agricultural research or any financing body
and in general, to undertake all commercial, industrial, real estate and financial
operations or transactiong compatible with its aime. It is a governmental agency under
the Ministtre de 1'agriculture (Minisiry of Agriculture) and possesses both civil
pergonality and finencial auvtonomy. It ie administered by a Board of Directors. The
funds neceasary for iis investmentis and ite functioning are provided from the following:
budget appropriaticns, government approved funds and subsidies, technical, economic and
social assistance agencies, (whether mational or international}, and from the proceeds
ariging out of the sale of its commodities ;/.

For an exhanstive 1iat, gee; Systematic Index of Treatieg governing International
Weter Hempources, F40, op. cit,

i

Signed in Algiers, 15 September 1968, cit.

Ordinance Wo, 32/65 of 23 July 1965 establishing an authority for the operation
of production farmg, aris., 2, 3, 4, 5 and 6.

R
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(b) The Caisse nationale de crédit rural {Wational Agricultural Credit Fund}, ancther
.public agency with legal status and financial autonomy, is a govermment barking society
specializing in agricultural credit. Its function is to premete, facilitate, organize and
develop credit lines and operations for perscns deriving their livelihood from rural
TESOUrces l/.

(c) The Conseil supfrieur des transports (Higher Council on Transportation) is a public
agenhcy with civil sftatus and Tinancial aufonomy uxnder ithe Minister for Trangportation.

It is empowered to advise on all matters of transportation or any other malters put bhefore
it by at least one~third of its members. If transmits its advice to the Minister for
Trangpoertation whose decisions are final. Should the Minister not accept the advice of
this council, the matter nust be rerferred back to the council for rediscussion_g/.

() The Sociftf d'snergie et d'eau du Qabon is a mixed economy oT Bemiwgovernmental
avthority with particular responsibility for energy distiribution and water supply but not
for energy production or the fixing of waiter rates.

XIV ~ LEGISLATION ON WATER RESCOURCES TRVELOPMENT FINANCING

(a} Govermment financial participation and reimbursement policies

The Govermment of Gabon nas agsisted in the financing of the expansion of pipelines
conveying drinking water to Linreville. It has unconditionally underwritten the Loan
concluded between the Société d'énergie et d'eau du Gabon and the Internaticmal Bank for
Reconstruction and Dsvelopment. It has alsc agreed to take all measures deewed advisable
by the bank to snsure repayment to any other lending agency (including the iummediate
provigion of any funds that may be required) whenever there is good reason fo believe that
tne fundg available from the barnk will not de sufficient fo cover estimated expenditures
for completing the project. Finally, it has granted the municipality of Libreville &
subzaidy for execution of the project j/.

., The Govermment has contracted several loane from the Caisse centrale de coopération
Bconomigue (Central Feonomic Cooperation Fank) for water supply purpuses and for Lhos
electrification of fownz, cities and rurel villages i/o It also underwrites any loans

Ordinance Ho. 13/70 of § March 1970 creating a national agricultural credit fund,
arte. 1, 2 and 3.

Ordinance Fo. 21/72 of 17 April 1972 establishing the Conseil supdrisur des
trgnsporis, arts. 1 and 2.
COrdinance No, 41/73 of 27 July 1973 authorizing +the ratificaticn of the underwriting
agresment between the Iepublic of Oabon ané the IBHD for the preoject for water
conduction 4o Libreville, art. 1.

Ordinance No. 23/72/PR of 17 April 1972 authorizing the Goverrment of CGabon t¢ contract
a lcan from the (aisse centrale de cocpfration &conomique, art. 1. Ordinance

No. %/71/PR of 5 February 1371 authorizing the Government of Gabon to contract a loan
of CFAF 3 million from the Calsse centrale de coopération &conomigue for
electrification of and water conduction to rural villages, art, 1.

wew
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that the Socift€ d'éhergie et d'esu du Oabon contracts directly with the Caisesc centrale de
coopfration &conomigue and in addition, underwrites promissory noies up to certair amounts
floated by various enterprises in order to pay for either works or supplies required for
projects undertaken by the Socidtd 1/.

The Sociftl d'énergie et d'eau du Gabor has undertaken to proceed with the electrificatim
and bringing of water supplies to villages and to expand existing facilities. In view of
this the Government of Cabon has granted the Socilté fiscal relief in the form of a
reduction of customs duty on material supplies, machinery and tools directly reguired for
the Company's activities in this regard and tax relief in the form of sxemption from
(i) the tax on domestic business furnover to the extent that it relates to the supply of
electric power and water to all centers other than Libreville and Port Gentil ard (ii) real
estate taxes on all property of the compary attributable to such activities. This tax
relief has been granted as from 17 May 1972 for a period of 10 years 3/.

When it uvnderwrites any financial obligations of the Socifté d'énsrgie et d&'eau du Gabon,
the Covernment of Gabon exacte a commission of 0.5%,which commission is paid to the Caisse
sutonome 4'mmortissement (AwSonomous Amortization Pund) é/.

(b) Water rates and charges

Annual taxes are levied on any public domain used for habitation, commerce, crop
growing, stockraising or industry. However, as an exception and only provided it is fourd
to be in the public interest, cither total or partial exempiion from such annual taxes may
be granted. These taxes are collected in advance by the public damain service and
accounted for in the budget under the heading oi' "Income from the public domain" by the
public domain service. In-any instance where the tax is not paid, the person to whom the
authorization to oceccupy public domain has been granted is given three months
notice toc make payment, failing which hig righte under the authorization lapse _/.

IV — WATER LAWS IMPLEMENTATICHN

(2) Juridical protecticn of existing water rights

Righte of use to public domain waters are proiected by the special decree under which
authorization to occupy the public domain is granted.

(b) Modification, Termination and reallocation of water rights

Water use righte may be amnulled for several reasons, i.e, if the person to whow they
are granted fails to comply with all obligations imposed upon him; if he uses the installatiom

Crdinance o, 53/70 of 5 Getober 1970 giving government backing to various operations
to be carried out by the Société€ d'énergie &t d'esu du Gabon, art. 1.

Decree No. 00662/PR of 5 July 1972 prolonging schedule 1/3 of {the Gode of
Investment for the Soci8td d'énergic et d'eau du Uabon, arts. 1, 2 and 4.

Ordinance No. 53/70 of 5 October 1970 by which the Govermment underwrites certain
operations of the Socifté 4'dnergic et d'eau du Gabon, art. Z.

Dacree No. 173/PR of 2 June 1965 governing gccupation of the public domain,
artes, ¢ and 10.

2
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or structures in a manner inimical to public health or safety or for purpeses other than
$hese for which the authorization to ccocupy was granted himj if he cedes his rights to a third
party without pricr approval of the administration; if he disobeys police rules and
regulations or does anything contrary to conservation of +the public domain or ite correct
utitization; if he commits any infraction of traffic regulations; or if he fails to exercise
correctly any servitude for the public benefit or military servitude. His authorization

may also ve revoked by decree of the Council of Ministers for any resson considered by them
to be in the public interest 1/.

{c) Water tribunals, courte and other judiciary water authorities

Digputes over water rights are settled by water tribunals or courts or, if they have
not been constituted, by the appropriate administrative agencies or civil law courts.

(d) Fenalties

The Ministlre des eaux et foréts and in partioular its Hunting, Fishing and Pisciculture
Service, is responsible for punishing infractions of the laws governing hunting, fishing
and wildlife protection _/. Violations of other appropriate legislative provieions are
punishable in the normal course.

1/ Decree No. 1?3/?R of 2 June 1965 governing occupation of the public domain,
arts. 13 and 4.

g/ Decree No. OOBO/?R of 24 Janusry 1968 recrganizing snd specifying the funotions
of the Minist2re des eaux et fordts, art. 13.
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KEMYA 1/

I - INTRODUCTION

(2) Geophysical-climatio oonditiems

Kenya is situa.tgd on tge east coast of Agrica. Btsa.d.dling the Equator, extending
approximately from 4 X to 4S5 latitude and 34 E to 41 E longitude. It ococupies about
583,000 square kilometers and is bounded on the east by the Indian Ocean, to the north by
Ethiopia, Sudan and Somalia (also to the north-east), to the west by Uganda and to the
south by Tanzania. The population is over 13,400,000 _2_)" « This population is not, however,
evenly distributed over the land area due to variations in physical and climatio conditions.
There iz comcentration on the coast, the Lake Victoria area and the highlands in the centre.
That iz 1o say, at least 75 per cent of the psople staying on 10 per cent of the land. From
another angle, it can be said that the northern portien of the country accomodates about
half of the total populatiem.

The physical features of the country oonaist of a very expansive erosional plain
dented acrose by orystalline rocks of Precambrian period, rising systematically from the
lowlands at the coast to the enormous undnlating plateau and mountains of the south-west,
reaching 1,500 metres above sea level, The lowlands include a narrow belt of tropleal
vegeiation. The heighta of these highlands had been increased by the cutpouringe of lavas
from voleanic activity; vivid examples exist: Mt. Kenya (17,058 ft) and Mi. Elgen (14,178 ft).
The Rift Valley, which runs from the north to the south the whole lemgth of the country,
geparates the highlands into east and west. The Rift Valley houses a string of lakes from
L, Turkana in the north o L. Magadi in the south. In the west, the plains dip under L.
Victoria, and in the east they extend below a basin formed of sediment.

Though ¥Xenya straddies the Equator like Zaire or the Amazon Basin, yet it has nothing
near the equatorial vegetation of thess regions due to altitude and monsoons, resulting in
variation in rainfall pattern. So it is not a hot and well-watered country gemerally as
would be expected. Roughly 4/5 of Kenyz oan be said to be semi-arid or arid. This covers
all the area from the scrub of the coastal regicn to the northern semi—deserts. The
coagtal belt along the A400-ikdilometer ceast is composed of narrew belt of lowland of which
rarely over 30 kilometere in width is belew 750 meires altitude which would be hot and the
southern portion of which hag an ammual rainfall of up to 1,000 mm. The heaviest falls
are during April and May when the memsoons from the Indian Ocean hit the land with much
ferocity. _§/

1/ Baged on the study prepared for the FAO Legislation Branch by S, Burchi, Dottore in
Giurisprudenza, Rome, Italy; LL.M. (Harvard, U.S.A.); N.S. (Michigan, U.S.4.7, and
Tevised in December 1978 by P.W.J. Odero, Legal Adviser {o Water Board, Republic of
Kenyza, in home, Italy.

g/ According to 1975 population study: Quarterly Economic Review, Kenya Annual
Supplement 1975, Economigt Intelligence Unit, London, 1975

é/ I.D. Carruthers, "Impact and Fconomics of Commumity Water Supply", Wye College,
Ashford, Kemt, 1973, pps. 4 2nd 5.
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Hging inland from the coast, the land rises ard the climate ranges from sub-tropical
to temperate. Grasslande are in the middle altitudes while in the plateaun and upland areas
vith altitude of 1,500 - 2,800 metres some of the bemt farming land in Africe is Tound.
These sout-vest highlends have a wet climate with the Bulk of the area receiving over 1,000
mm of rainfall ammually. Rains are most abundant during the hottest geasons, but tempera-
tures are tempered by the high altitude. The highlands west of the Rift Valley have one
long rainy season, whereas arcund Lake Victoria and sast of the Rift Valley, there are two
distinet seasons: (i) lang rains, March to May; and {ii) short rains, September to Ootober.

The north=east is basically lowland below 750 metres and most of the northernm part is
lowland, hot and dry. The Chalbi Desert is here. It is southeeast of Lake Turkana with
sparse vegetatian, thornmy shrub and average rainfall of vnder 500 mm. River beds in this
rogion, Ueso Nyiro, Turkwell and Kerio, are dry for most of the year except after cccasional
heavy raings when they may be raging torreats.

{p) Water and related resources

Rainfall is not, in a pemse, really sufficient except in the highlamd areas. It i=s
both erratic in relation to its mean and poorly distributed over the year.

Kenya is predominantly am agricultural cowntry with the vast majority of ite people
dependent on agriculture as their source of income. About 1 /2 of the agrioultural outmt
is at subsistence level with little irrigation. The main crepe include coffes, %tea, sisal,
maize, wheat, sugar, pyrethrum, cotton and other grains. Doiry and meat products ars
exported to Cential Africa and Europe, Fishing is expanding on the Indian Oocean and on
the inland lakes., Minerals are not abundant but some, like soda ash, fluorspar, kyanite
and graphite are exploited..j_/ In additian, a 2,000,000«ton lead and silver reserve has been
discovered at Kinangoni, norih of Mombaga. g/ Forest resources are largely restricted to
the upper range of the Kenyan highlands. Kenya has a fairly adeguate neiwork of roads
which facilitates travel, though mome are not all-weather roads. Tourism contributes a
significant share to the couniry's economy as well as earning foreign exchange. In
recent years it has only Dbeen seoond to coffee,

There are important lakes in the comtry, mmercus of which are in the Rift Valley:
Lakes Turkana, Naivasha, Elementaita, Nakuru and Magadi. Lake Victoria is west of the
Rift Valley. The largest rivere are the Tana and Galana, both flowing souh-easterly into
the Indian Ocean. In 1974 the Tana River Development Autherity 3/ was created to
ce=ordinate development projects in the Tana River Basin.

Since anmizl precipitation is maldistributed in both time and space, conservation of
mMa—-off has béen an*important agpect of water remource mapagement. Much has been achieved
and over 8,000 dams of varying capacity and type are existing. Technigues have been
adopted te suit local conditions and imnmovaticng have been successfully introduced, In
this regard the Soil Cornssrvation Unit of the Hinistry of Agriculture and the Dam
Construction Unit of the then Water Department, and now the Water Censervation Section of
the Ministiry of Water Development have been very active. As demands for water increase,
especially with need for more irrigation, so does the need for creating new sonroes.

1/ UNDP Report on the "Living Gonditions in Kenya®, UNDP/AIM/POST/KEN/REV. 4,
19 September 1974, Hairaobi, p. T.

2/ Baropa Yearbook: "Africa South of the Sahara", 1976/1977, p. 436.
1/ Tans River Development Authority Act, Gap. 4934, Laws of Kenya.
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Many of the damp built so far are earth dams; but there are also methods that are
labour-intensive and more suited to Tural areas especially with the upsurge of the self-help
("harambee") Bpirit in Puilding water schemes. Sub-surface dams on =nd rivers, rock-catch-
ment pterage on and arcund in-~selbergs that are found in parts of the country, and under-
ground tanks fed by artificial catchment aprons are examples. The protection of aprings
and swamps is also significant.

(c) Politico—juridical history

Eenya's pre-~colonial history is characterized by numerons lightly governed small-smcale
commnities, with highly localised trade, mainly exchanges between cattle-breeders and
cultivators, OSuch was the way of life of the Luo and Luhyia of the Lake Victoria Basing
the Kilkuyu of the east, the pastoral Masai of the cemtral highlands and the Kamba who
lived towards the ooast. However, with the advent of the Arabs and Persians in the eighth
century A.D, and the introduction of slave itrade, a change in the life-style of the local
populace occurred. The Portuguese arrived in the 16th to 16th centures. But they
withdrew when the Sultan of M¥Muscat established his authority over this area. In 1845 a
ferman missicnary, Ludwig Krapf, traversed the highlands and made a report on Mt, Kenya
and ¥t. Kilimenjaro. In 1888 the Imperial British East Africa Company established trading
posts throughout what later became Kenya and thereafter & railway line was constructed
from Mombasa to Lake Vietoria at Port Florence {now Eisum)} which was then Uganda., In
1895 the British Govermment took over IT.B.E.A. Company and Kenya was made a British
Protectorate. White settlement started in 9902 in the highlands and despite resistance
by the Africans, much of Magai area and part of Kikmyu land was aliemated to the pettlers.
In 1907 a Legislative Council was created comsequent upon gettler agitation, spearheaded by
Lord Delamere, It excluded Africans., Tm 1920 Kenya was made a Crown Colony save a 10-mile
wide strip at the coast which was the domain of the Sultan of Zanzibar, which remained a
Protectorate. On 12 December 1963 Kenya gained independence and on 12 December 1964, it
became & Republic within the British Commomwealth. Tt has a Constitution with a multi-
party provision tut de facte it is a ome-party State, It has a unicameral legislature but
before the Republican Constitution it was bi~cameral, with a Senate and a Lower House of
Representatives,

Land temure system is conditioned by tribal practices which considered land as being
communal, But the modern history has been influenced by white settlement whioh provided
separate systems of substantive law for Africans and settlers, 1 / It was evident that
the aim of the colonial Government was to start and manage a pelitical and ecomomic
structure which would enable the settlers to retain power through legrl and constitutional
arrangement, The colonial apparatus with all the courts and adminiastrative structures,
legzl systems, and land tenure policy was designed to realize this fundamental objective
of protecting at all costs the interests of the settlers. Before 1959 the substantive
conveyancing law for the Bircpeans was the Indian Tranafer Property Act augmented by
Ordinances locally promulgated with a background of English Common Law as received in
Kenya ont 12%h August 1897, provided alwaye that "the common law, doctrines of eguity and
the Statutes of Oemeral Application shall he in force......only as the oircumstances of
the colony and its inhabitents permit and =subject to such qualifications as local
circumstances render necessaTy." g/ I+ was about this time that the idea of Africans
ovning land within the "White Highlands" was accepted. The legal system provided for
individnal leasehold or frechold temure in the European settlement areas. In African areas

1/ Hutchison: "Africa and lLaw: Developing Legal Systema in African Commonwealth Countries";
Madison/Milwzukee, 1968, Pa 15

2/ Government Notice No. 337 of 1921,
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land temure law provided that the individual African had usufructuary rights of land
occupied by him which conld be irherited om deatih. But pastureland, forests, watering
points and salt licks could only be used by tke individuwal in commom with other members

of the tribe, The native communzl tenunre system was perpetuated by the creation of Hative
Remerves. The reserves in the final analysis became inadeguate to accomodate the populace
and uneconomic fragmentation of the holédings resmlted due to the customary inheritance
gystem. By 1906 there were five native reserves. Alienations contimied under the Crowm
Lands Ordinance, 1902, Pressure by Africans gave birth to the Crown Lends Ordimance,
1915, 1/ This law had the merit of incorporating under its ambii as reserves all mative
land and thereby halting further alienations.

The Kenya Government has so far elected to operate within the non~indigemous
oonstitutional framework of the colonial era. As regards land, normative law is adopted
tut various native laws and customs are still operative. However, these are being
progresgively eliminated by the application selectively of the Registered Land Act. g/
It follows therefore that the sources of Kenya's lamd and water legislation policy and
administration are the colonial English Common Law and the various tribal customary laws,

Bvery town in Kenya has a piped water supply. About 20 per oent of the total Kenyan
population is served by a modern water service, more than double the percemtage typical of
developing countries; ;/ and the rumber is growing anmually with many water schemes being
built on a self-help baeis.

In 1951 the Water Act __4./ was enacted. ' In October 1974 a Ministry of Water Development
was created by Presidential Decree. Hithertio water resocurces had been managed by the
Water Department of Ministry of Agriculture, which was a successor to the Hydraulic Branch
of Hinietry of Works, ’

IT - LEGISLATION IN FORCE

The basic texts of legislation noted in this work are:

1« The Water Act, Cap. 172,

2, The Water (Ceneral) Bules, 1953 (Under Water Act).

3. The Water {Catchment Board} Rules, 1968 (Under Water Act).
4. 'The Water (Undertakers) Rules, 1953 (Under Water Aot).

5. The Water {Water Development Department) (Amendment) Regulations, 1971,
(Under Water Act), Legal Notice 214/1971.

6. The Water (Water Development Division) (Communal Water Points) Regulations, 1971
(Under Water Act), Legal Notice 32/1971.

7. The Water (Weter Development Department) {Westacre) Regulations, 1975
~ (Under Water Act), Legal Notice, 18/1975.

Ro. 12 of 1915,

Cap. 300, Laws of ¥enya, vhich ig a unified system,

I.D. Carruthers, ovs clit., p. T+ See also WHC "The Crganization for Water
Development in Kemya®, 1963, ps 4, where the estimate then was & mere one eighth.

4/ Cap, 372, Lews of Kenya,

vl
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8, The Water (Water Development Department) {(Tariff) Regulations, 1975 {Under Water
Act), Legal Fotice 94/1975.

9. The Water (Water Development Department) (Genmeral) (Amendment) Regulations, 1975
(Under Water Act) Legel Rotice 95/1975.

10 The Irrigation Act, Cap. 347.
11. The Public Health Act, Cap. 242,
12, The Public Healih (Drainage and Latrine) Rules, 1948 {Under Public Health Act}.

13. The Agric?l'ture (Basic Land Usage) Rules, 1965 (Under the Apriculture Act,
Ga:p. 318 L)

14._ The Lakes and Rivers Act, Cap. 409.

15« The Perries Act, Cape. 410,

16« The Malaria'Prevention Act, Cap. 246,

17. The Mining Act, Cap. 306.

18, The Fish Industry fct, Cap. 378.

19. The Electric Power Act, Cap. 314

20, The Electric Supply Lities Act, Cap. 315.

21, The Tana River Development Authority Act, Caps 4934,

22. The City of Nairobi (Mater Supply) By-laws, 1974 (Under the Water Act),
Legal Notice 123/1974.

IIT ~ C(NWERSHIP OF WATER RESQURCES

The Water Act provides that "the water of overy body of watler ..sasses is vested in
the Government", l/ Thig is made subject, however, to any rights of user acquired in
aocordance with any law in force., This extends to both surface and underground waters,
The control of the waters shall be eXercised by the Minister for Water Developmentj and
the right to use water vested in him. 2/

Kenyan law has groundings in the English Common Law as has been cutlined. The
English Common Law itself ie hawing origina in Roman Law in which there is ro ownership or
property right in public water, that is, water rumning in 2 stream, river or other natural
channel including subterranean waters flowing in Known channels which are defined. Such
water is “publici juris" in the eense that it is public or common to anyone having & right
of access. Only water which accumulates or falls on private land and which is collected
in draine or reserves or underground water not flowing in defined and knmown chammel is
privately cwned, but only while the woter remainz in the abatractor's possession, and not
otherwise, 3

Section 3, Water Act.
Ibidem, s5. 4 and Ba

mater Law in Selected Faropean Countries!, FAO, Legislative Studies, Ne. 10, Vol, 1.

S
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Under customary lew, watering points, etc., belong to the commmnity and can be used by
all.

IV «~ HWATER RIGHTS

(a) Mode of acquimition

The control of water resources is exercised by the Minister for Water Development; any
right to use water is vested in him unless it is the exercise of a right legelly accuired
prior to coming into force of the current Water Act, i.e. licence or sanction, l/ However,
it is open to either santion-holder or licensee to apply to the Water Apportionment Board
g/ for this right to be converted into a permit; 3/ and it is highly doubtful if there
are persons Still exercoising senotion or licence.

Aocordingly, a right to use water can only be acquired under the Water Aot, be it for
domeatic, public, irrigation, industrial, power generation or any other approved purpose. ﬁ/
This is by way of permit issued by WAB, on behalf of the Minigter., The permit would state
the class of project, amd olasses can be seen in the Water Act.

But there are circunstances when a permit is not required. é/ One instance is the
use of water for domestic purposes by a person having lawful access thereto and without
application of 'workse', 1/ Seoondly, when works for development of groundwater are not
situated within 100 yerda of any body of surface water or half mile of another existing
borehole and are not within a "Conservation Area® §/. The third case is the storage of
water in, or abstraction from a2 dam built in a ochannel or depression declared by WAB not te
be a watercourse.

Fishing in territorial waters is subject to 2 licence; but this does not apply to a

pergon catching fish for his domestic consumption alome 10/; and exclusive rights of
fishing may be granted to a perscen by licence. 11./

(b) Water use permits

Permits for the diversion or asbstraotion of a specified gquantity of water for a
gpeoified purpose are issued by WAB if it is in the public interest so toc do. The permits
vary in duration: for purely domestic purposes they are granted for 25 years, Where it is
for irrigation, or is for amother purpose combined with irrigatiom, WAB limits the duration
to 5 years, on the expiry of which a review ia dope on application for renewal by the
permit-holder and if it is determined that, inter alia, beneficial use is atill heing wmade
of the water, a further 5-ycar period is granted, and =o on.

Sections 4 and 5, Water Act.
Hereinafter deasignated ag "WAB® or "The Board",
Jection 46, Water Act,
Tbhidem, ¢ 35,

Sections 39-44.

Section 38, Water Act.
Thidems

ITbhidem, esa 50 and 74.
Thidem, e+ 38,

Section 9, Fish Indusiry Aci.
Thidem, & 8 (b).

Glpteeriave
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"he WAB is not obliged to remew, but will take into account the water demand situation
and may remew with/without modificatioms, Water for industrial nse, e.g. coffee prooessing,
ie granted for 25 years. Where a permit is sought for road construoction or compaction or
for a similar projeot whioch by its nature is of limited duration, twe years is sllowed. But
the period i in the abeolute discretion of ths WAB. For instance, in 1976 it granted a
permit for 50 years for demestio purposes to the Direotor of Water Development for the
Sabaki Water Scheme whioh is maggively fumded by the World Bank and is designed to supply
Monbasa and its emvirons, 1

Prooedure for issue of water permit is as follows: an application in triplicate is
filed with WAB, with a plan showing olearly where on the applicant's lend water is to be
diverted from, route for pipeline (if any), location of pump (if any) and point of use., If
any property affected (by way of easement) or road is te be oroesed by pipeline, this must
be shown and anthority for roadcrossing be obtained from Ministry of Works. If the
application is brought to WAB headquarters direct, a copy of it shall be sent to the Water
Bailiff of the area where works are sitnated, who shall inspect the place and verify zll
information, table it before the Catchment Board for the area which shall make recommenda-
tion thereon to WAB, This recommendation does not bind WAB but it is always taken into
aceount, Meanwhile the application is advertised, but only when it is in “the public
interest® so to do. In practice, however, all applications are advertised amnd objections
thereto are entertained within 30 days. There would be a public enquiry and a final
decision is thereafter taken by WAB. 2/

¥t is worth pointing out ithati there iz nothing iike Hoonditional approval¥ in practice.
No public enguiries are ever held, The furthest WAB goes is to look at the application,
the objection and reply thereto, and if necessary, call both parties to argue their points
before it.

If the application is approved (and refusals are rare indeed), WAB grants "Authoriza—
tion" to commence comstruction of works (but in numercus cases applications are to legalize
existing works)s, Upon satisfactory completiom of works and 2 report to that emd filed by
the Water Bailiff after physical inspectian of the works and certificate that they are in
acoordance with plans as submitted, water permit may now be issued. _3/

In exceptional cases, water permite for up to one year may be issued by WAB without
the nermal procedure except that WAD muet consider extent of interference with other
users' domestic requiremernts before proceeding. 4/ WAB has in practice defined these
casest (i) Public water supplies; (ii) construction of dams which may be to catch rains
when they come or machinery may be in the vicinity; (iii) loans to be granted by
Agricultural Finance Corperation for farm development which may wmly be approved with firm
evidemce that a water right will be secured after all and (iv) watering nurseries.

It is noteworthy that in practice there is no limitation to ome year and these
powers ere exercised by the Chairman of WAB, generally, when such matter is taken care of
between meetings,

Vide passim, ss. 49, 95 and 102, Water Act.

Ibidem, s. B4.

Ibidem, ss, 78-88, Water Actj regulatioms 36, 38, 45=47, Weter {Gemeral) Rules.
Section 47 (1), Water Act.

SN
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Water permite are issued subjeot to the terms and conditions that WAB deems in its
discretion to be necessary., 1/ These imclude: (i) instellation of comirolling and
measuring device at intake; (ii) limitation to 60 per cemt of the teeted safe yield in
case of groundwater; (iii) the passing over of waste or surplus water; {iv) keeping canal
(if any) clear of weeds to allow unobstiruoted passage of water; (v) anti-pollution
measures being installed to the satisfaotion of WAB; and (vi) tin the case of coffee
proceseing) used water not returned to the watercourse, WAB may impose any condition ae
circumgtances requires. ' ' '

iny permit may be varied, revised, or even cancelled by WAB due to ciroumstances
which inoluder (i) shortage of water needed for domestic or any other purposee which in
WAB's opinion should have priority; 2/ (ii) non-compliance by the permit-holder with terme
and conditions #pdorsed on the permit; {iii) weter not used beneficiallyj
(iv) irrigation of land within or close to a township, whenever this endangers public
health. _5_/ The Water Resources Authority may require any person, and WAB any holder of
a permit, to keep a record of waier diverted, abstracted or stored. Q/ Fo public recard
is apparenily regquired by law to be kept, although WAB has a very accurate record, and this
data iz now being computerized. As far as practicable, a water permit is to be declared
by WAE to be appurtenant ito the land or undertaking for which it has been igsued as wasz
shown on the plan during application; and it should pass with any disposition of the land
or the undertaking. 1/ However, the permit must be surrendered to WAB for the endorse~
ment therean of the name of the new landholder, §/ In practice, the new landholder has
to apply to WAB for transfer of the permit to himself, which way be done with/without
amendments.

¥V ~ ORDER OF PRIORITIES

(a) Between different uses

The Water Act gives domestic uses of water preoedence over any other uwse, and
antitles WAB to reserve such pari of the flow of a body of water ap may be reguired for
domestic purposes. 9/ In addition, WAB may revise or vary any existing water permit
whenever shortage of water for any purpose which deserves priority occurs. 10

Priorities for use of growundwater may be established by WAB in eaoh area which
constitutes a separate source of supply. 11/

Ibidem, s5. 28, 73 and 95 (1); regulations 68 and 69, Water (General) Hules,
Section 98 (1), Water Aot.
Tvidem, 5. 99 (2); regulation 56 (2), Water (General) Rules.
Section 99 (b), Water Act.
Seotion 157 {7), Publio Health Act,
Seotion 21 (2), Water Act; regulation 88, Water (Gemeral) Rules.
Section 48, Water Act.
Ibidem,
_ Seotion 82 (2), Water Act.
10/ Ibidem, s. 98 {) (a).
11/ Ibidem, me T7s

blekigh xRy
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(b) Between different areas
Under the Water Act the Wimister for Water Developmeni may order that excess domestic

water in an area be supplied to other arsas hit or threatemed by & deficienoy of water for
essential domestic purposes. GCompensation is provided for such water so supplied. 1 /

VI -~ LECISLATION ON BENEFICTAL USES OF WATER

(a) Domestic and household uses

The provision and distribution of water supplies for domestic and other uses is done
by public or local authorities or persons or hodies duly appeinted as Water Undertakers by
i?e Minister for Water Development, after comsultation with the Water Resources Authority.
2

It may be pointed out tHat the Director for Water Dewvelopment himself is a
significant water undertaker, He manages most of the public water schemes, Also, WRA
ceased to funotion in 1968, and though it exists in legal theory, =ll its functions are
being discharged by the Direotor for Water Development, Residnal duties are done by WAB.
All this is done without legal delegation of powers.

Local Authorities or other persons need not be appointed water undertakers when
pupplying water for domestic uses to less than a fixed number of households or below a
fizxed quantity of gallons per day, but no such Authority or body may so act without the
written permiseion of the Water Undertaker for the area, 3/ In fact, for one to erect his
own works to supply himself with water, the Water Undertaker under whose jurisdiction he
falls (if any) must give him a letter of "no objectiomn" to bring to WAB before his
application for water permit may be processed,

When a proprietor or ocoupier of premises requires a supply of water for domestic uses,
he must submit an application to his Water Undertaker who must approve the same before the
applicant oan lay the necessary service pipes and make the requested payments.

v¥hen this is dome, the applicant is then entitled to receive a supply of water suffi-
cient for his domestic neceds j/ and the Water Undertaker must lay and maintain draine and
necegsary communication pipes and conneot these with the service pipes. _§_/ Charges for
the water and services rendered are provided for in the regulations or by-laws (if a Local
Authority) to be made by each Water Undertaker,

The regulations or by-laws provide algo for technical requirements of water fittings
to be used for alteration, repair, or replacement thereof. 8/ By separate regulations or
by-laws, the undertaker may provide for the prevention of pollution of water supplied by
nime

Tbidem, s. 17.

Hereinafter designated as WRA. Section 124 (1), Water Aot; regulation 4,
Water (Generalg Rules.

Seotions 124 (4), {5), Weter Act.

Water (Undertakers) Rules, regulation 25.

ITbhidem, regulationa 16 and 17,

Thidem, regulations 15 (1); 26 (1); 29,

Ibidem, regulation 30; seection 143 (1), Water Act.

Section 143 (2), (3), (34), Water Act,

Thidem, s. 145 (1), (7), (10).
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Water undertakers are empowered to discommnect supplies on: (i} breach by the consumer
of the provisions of the law or regulations; (ii) on non~apyment of water charges due. 1/

Where there is or is threatened a shortage of water for domestic uses, the undertaker
may prohibit or resirict any use of water supplied by hims 3/ or the Minister for Water
Development may direct that supplies of water in exoess of one's domestic requirements be
supplied to the area/persons hit/threatened by the deficiency, 3/

A water underiaker operates wihin a defined and gzzetted area. However, water may
be supplied to premises situate without these limits with prior approval of the Director
of Water Development.

Amal samations or transfers of undertakings may be done with the prior approval of the
Minister, 5/ Uhere the underteker is in default, the Minister may transfer to himgelf
the undertsking, and through the Director of Water Development, discharge the functions:
he may likewise transfer to another undertaker. 6/

The distribution and utilization of water supplies may also be provided by Communities
or Asscciations of Cperators, subject tc the approval of WAB., BRules of the Association
mst be approved by WAB and must provide, inter alia, for tariffs and democcratic manage-
ment. 7

{b} Municipzl uses

Munieipal authorities or other boedies may undertake and operate or maintain projects
for the supply of water to municipalities, townships, trading centres or other urban
commnities, These are "urban' projects and may be iesued with water permits, The Autho-
rities then, become Water Undertakers and are governed by the law relating thereto as has
been shown,

Within urban areas, the Water Undertakers are obliged by law to make water available
for fire-fighting purposes, §/ The fire authority needs to make the request and shoulder
the expences, whereupon the water undertaker affixes and maintains fire hydrants at
convenient points for fire extinguishing. A proprietor or occupier of premises may on
like terms benefit. 2/ Water for cleaning zewers and drains and watering roads may be
provided by the undertaker by agreement with the public authority. 10/

Water (Undertakers) Rules, regulation 33 (1).
Section 142 (1)}, Water Act.
Tbidem, s 17 (1)e

Ibidem, s+ 128, The title of Chief Hydraulic Fngineer converted to Director of
Water Development.

Section 125, Water Act.

Tbidem, s. 136 (1).

Tbidem, sse 98 (2); 144 (1), (3); Water (Ceneral) Rules, regulations 12-19.
Water {Undertakers) Rules, regulations 19 and 20.

Tbidem, regulation 21,

grresry ek

10/ Ibidem, regulation 24.
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(¢) Agricultural uses

The right to use water for irrigation requires a permit from WAB. There are two
heads: minor irrigation, which oevers up to two acres, and general irrigation, which covers
over two acres. 1

Permit-holderfor irrigation must provide for efficient drainage of the land and for
the return of residue of wmused or used water to a watercourse by efficient drainags works.
Where the drainage works are ipadeguate or the irrigator does not otherwise comply with
these requirements, his permit may be cancelled whereupon he becomes guilty of an offence
for maintaining unauthorized works. g/

Additional provisions safeguard public health., The Minister for Health may, after
cansultation with the Minister for Agriculture, prohibit the cultivetion or irrigation of
land in an urban area or up to three miles therefrom if the practice is "“unthealthful or
insanitary"; and the water permit may be cancelled. 3/

Specific regulations may be mzde by the Minister for Water Development to govern the
use of water on lands declared to be "mational irrigation schemes¥.

Other specific rules apply to the use of water within irrigation areas situated on
State land 5/, and Trust Lend. 6/

() Fishing

Fighing falls under the ambit of the Fish Industry Act l/. It empowers the Minister
for Natural Resources to make regulations for reorganizing, developing, and regulating the
industry. §/ The Minister has made extensive and comprehensive regulations im this
regard to cover nearly all major aspecte of fishing., Inland trout fishing is governed by
the Trout Act,

Section 35 (c), (£), Water Act.
Ibid.em’ Se 450

Section 157, Public Health Act. But it is suggested that the Ministers may have
+5 call on WAB to do thig becangze otherwise they have no legal authority.

SN

Section 27 (1) (¢), Irrigation Act; The National Irrigation Board, which manages
national irrigation schemes was transferred from Mimistry of Agriculture to Water
Development late Novenber 1978.

(Govermment Lands (Irrigetion Areas) Rules, regulations 8 (1) (e) and 26, made under
Government Lands Act.

Trust Lands {Irrigation Aress) Rules, made under Trust Lands dot,
Cap. 378,
Section 7.
Cape 380,

ekl & &’



- 131 -

(e} Pawer

The right to provide and employ water for hydro-electric power generation is subject
to a permit, which permit may be cancelled where it is in the public interest to exploit to
the optimum the power potemtial of the site and the operator has rot deme this despite
direction from WAB. 1/ However, such past operator is entitled, like every one else, to be
gupplied with power therefrom, 2

The generation and supply of hydro-electric energy in bulk, and the distribution, are
subject to meparate licences issued by the Minister for Power and Commmications under the
Electric Power Act. ;/ These permits are wvalid within the limits of a n assigned area of
supply. Duration of the permits vary, but oould be as long as 50 years for the gemeration
and supply of electricity and of unlimited duration for the distribution of power.

Locel generating Licences may alsc be granted to authorized distritutors for distritmtion
requirencnis.

Revocation of such licence may be done when the licemses is insolvent, or where the
undertaking can only be carried om at a loss, or with the oonsent of licemmce, _6_/ ¥Where
revocation may lead to termination of supply, the Minister may himself, presumably through
the GJovernmeni-—owned East African Power and Lighting Compsrny Limited, operate the entar—
prise to ensure contiruity of supply. :."/

The installation of electrical apparatus in, under, or across rivers and canals,
raquires an authorization while "permission" is required for the laying and comnecting on
third parties' land of eleotric supply lines. DBoth of thess emanate from the Minister of
Power and Commuuicationa.

(f) Industrial and mining uses

Industrial and mining uses of water need to be authorized. 8/ Involved legal
provisiong pertain to disposal of the industrial wamte waters. Such water needs to be
returned to the body of water from which it was taken or to any other body of water
sanciioned by WAB. However, this water must be treated to acoepiable standards of purity
acceptable to WAB and it must be suitable for use by downstream users before it is legally
returned., This is a common law right of riparian owners, Water from coffes procesming
needs to be screenad so that coffee berries do not emter the walercourse. 2/ In Tact,

WAB has devised Yrecirculation® asystem whereby 2 given gquantity of ooffee=proceszing water
is ured several times over and finally disposed of by way of seepage pits and should not
under any circumstances rea¢h the watercourse, WAB has a condition endorsed on all permits
for industrial uses, that "anti-pollution measures shall be taken to the satiginotion of
HWABY and in cases of coffee processing, there is a further clauss that “recirculation sys—
tem shall be installed." Mining water must be carefully watched to avoid harmful accummla—
tion of sand, stones, silt, or drift in any body of water _1_/. The recycling of water in
hulling, pulping and washing of coffee reduces water used to only 1/4 of what wae originally
boing uRed.

Water (CUeneral) Rules, regulation 58,

Thidem.

Cap. 314

sections 10 (1), (2); 18 (1), (2), (3); (41) (1), Electrict Power Act.
Ibidem, &. 34 (1).

Ibidem, =s. 117-120,

Ibidem, s. 121, (1).

Section 35 (d), Water Act; ss. 14 (2) (iv): 47 (b) (v), Mining Aot.
Water (Genera.ls Bules, resulations 72 and T4.

ITbidem, regulation T3.
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(g) Transportatiom

Masters of all steam veseels on lakes and rivers shall take out licences for the vessele,
which licences shall run up to December 31st next following. 1/ This is, therefore, an
annual affair. They are apparently granted by the Mimister for Power and Communications,
who mzy in addition make detailed regulations to govern these matiers. 2/ Where regulations
are flouted the licemce may be revoked, especially when dredging is invelved. ;/

Dredging operations must be conducted under the direction of a duly appointed inspector
and the operator must have provisions for preventing or remedying any damage to navigaticn
or to the navigability of the dredged river or lake due to ziltation or obstruction.

Dredging licences which are valid for one year only, do not entitle holders to dredge
for minerals or precious stones, &/

VIT - LEGISLATION ON HARMFUL EFFECTS OF WATER

(a) Flood control; overflow and bank protection

Cnly scanty legislation relate to flood control. It is provided that the works for
the disposal or control of flood water may be comstructed by the Minister for Water
Development on the advice of the Water Resources Authority. This is only go if it is in
the public interest. &/ Also, flood prevention measures must be taken by a landholder on
whose land there is an obstruction to the matural flow of water. 7/ The WAB applies to
the Minister for action in this regard. '

Legal provisions apply generally fcr the protection of watercourses, their banks and
beds. In exercising the duty of the Minister to control water resources, WAB has a right
of emtry, withfwithout notice, to any property to ingpect any water resources thereon and
to take such measures ag it may think fit for the protection of banks and bed of a water—
course, prevention of pollution, etcs 8/ Written authorization is required for the
cultivation of the soil, or cutting down of vegetation or depasturing by livestock of any
land within a specified distance from 2 watercourse.

(b) Soil erosion and siltatiom

The prevention and control of soil erosion is taken seriously and is emsured through
controlling or probibiting cultivation of, the destructian of vegetation on, and depastu-
ring of livestock on any land with gradients over 12 per cent, Authorized officers emforce
this requirement. 10/ '

Section 10, Lakes and Rivers Act.

Ibidem, s+ 11.

Ibidem, ss. 5 and 9.

Ibidem, 5th Schedule, regulations 1, 2, 6-8.

lbidem, 3rd Schedule.

Section 9 (1) (), Water Act,

Ibidem, 5. 13 (3), {4).

Ibidem, s. 166 (15o

The Agriculture (Basic Land Usage) Rules, 1965, regulation 6.
Ibidem, regulations 3, 4 and 5.
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Erosion by run-off is dealt with particularly. Vhere ditches or chammels are construc—
ted for thie purpose, improper use thereef is punishable and removal of water and prevention
_oj eropion from water flowing into adjeining canzls is the duty of the landholder affected.
1

50il conservatiom works may be carried out or arrangement with the Xinister for Water
Development either directly or in conjunction with the Water Underiakers. g/ Ae a matter
of practice, WAB pas it as a condition that after the approvel of an application, no water
permit shall be issued unless a certificate is tendered by the applicant signed by the
Digtrict Agricultural Officer certifying that adequate soil conservaticn measures have
bean undertaken where irrigatiom is involved.

There appears to be no direct legislation on siltation. 2Put as has besn seen above,
whoever has a licence for dredging or mining water-permit-holder has to take measures to
avoid dangerous silting in any body of water., Same goes for discharge of waste water into
a body of water.

(¢) Drainage and sewerage

Drainage ig treated in relation with reclamation of marshy lands and newerage provie-
giong relate to sanitation of inhabited premisez under the Public Health Act.

Drainege: heclamation of swenmp may be umderiaksn Uy a pevrsca o Aushority by getlting
a permit from WAB unless the swamp has been declared net to be a waicrcourse. However,
these applications are very few indeed, possibly only one in 12 months.

Existing state gchemes for drainage of lands take precedence over all other such
sohemes,

The Minister bas legal authority to direct a landowner to drain away 2 swamp or
obstruction to the flow of water which causes diminution in the quantity of flow, The
person may be paid compensation for this work. Q/ Where drainere of swamnp hae been done,
prior righte existing shall not bhe jeopardized: alternative supply of water must be given,
or compemsation paid, or permit-holder consents to deprivation. _'[/ Where the person
acquiring a permit to drain a swamp anticipates to use the congerved water, he must make
an application for water uae permit in this regard, and he must take gaugings to
determine the (mantity. §/

A sycstem of drainage for the removal of water to prevent or deter the outhreak of
malaria may be constroeted by a Local Authority; and should this be so, the comatruction
and comnection of draine into other draine or canals or streams under the control ef the
Authority would require a permit granted by 1t.

Ibidem, regulation 7.

Section 141, Water Act.

Water (Cemeral) Rules, regulations 72, 733 Schedule, rsgulation 8, Lakes and
Rivers Aot.

Sectians 27, 37, 40 (1), 41, 42, Vater Act,

Ibidﬂml =1 33 (5 @

Ibidem, s. 13 (1}.
Water {Generalg Bules, regulation 54.
Thidem, regulation 52.

Seotions 3 and 7, Malaria Prevention Act.
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Sewerage: The law applicable, which is the Publio Health (Drainage and Latrines)
Rules, enjoias all proprieturs/occupiars of buildings to provide suitable drains which muat
be laid with the consent of and to the satisfaction of the Local Authority who will be
running the sewers snyway, and the work cem only be undertaken by duly licemsed plumbers
or drainlayers. The drains must empty into public sewers if theee are available at a
suitable level, or otherwise into a sulfable receptacle, like z cess—pool. 1/ Commeotion
of drains to public sewers must have prior approvel of the Local Authority. g/ But
connections for industrial sewage can only be made if there ie capacity after accomodation
of domestic sewage. 3/ Direct or indirect infroduction into sewers of objectiomable
matters may be prohibited by 1he Authority: in any case such action would be an offence.‘gf

In disposing of sewage effluent, dampness to premises or pollution to water supplies
must be guarded against, j/ :

Water-logging may he tackled by WAB in exercise of powers of conirol of water resources
by the Minister. 6/ To prevent malaria, the clearing of vegetation from drainz may be
required by the Local Authority in charge of drains. 1/ Finally, by-law provisions
relating to domestic sanitation: refuse disposal, drairage, sanitary conveniences,
sewers, etc. have been set out as a model for adoption by municipal or county councils. §/

(d) Salinization

Tha prevention of salinization is expressly provided for ino the Weter Act in relation
to groundwater. Where a well encounters salt water, i.e. "Defective well", it must be
sealed off to prevent such water from spreading into any other water-bearing strata or to
the surface of the ground; works on defective wells only to be undertaken with permit
from WAB and under ite control. 2/ Where salt water is encountered during coil prospecting
or mining operations, the operator is enjoined by law to drain the water into suitable
receptaoles and dispose of it pursuant %o direotions givem by the competent authority. 19/

l-.l.
e

The Public Health (Drainage and Latrine)} Rules, regulations 4 {1), 6 (1) and 9.
There are detailed technical rules ae to construction of drains, regulations 2B-3T;
goil pipes, regulationas 3B-44; waste pipes, regulations 45-47; water closets,
regulations 50-613 septic tanks ete., regunlation 62.

Ibidem, regulations 21 (1) and 24.

Ibidem, regulation 17.

Ibidem, regulations 15 and 16.

Ibidem, regulation 63; 5. 68 (1) (f), Water Act.

Section 166, Water Act.

Section 6, Malaria Prevention Act.

Local Govermment (Adoptive By-Laws) (Building) Order, 1968,
Sections 58«65, Water Act.

The (il Production Regulations, 2nd Schedule, Part II, Regulation 27;
Part III, regulation 44.
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VIIT ~ LEGISIATION ON WATER USE, QUALITY AND POLLUTION CONTROL

{a) waste and misuse of water

Wastage and misuse of water are discouraged by the prescription of pemalties for none
ocompliance, Controlling and measuring devioes are regquired to be installaed at intake in
all waterworks, There are also provisions of the law to cover other aspecte of misuse and
wagte. '

A general prohibition against wasting water diverted or abetracied nnder a2 permit is
enforced by the cancellation thereof and/or a fine l/ ¢ whereas specific prohibitions:
(i) against allowing groundwater to run to waste from a well, or (ii) to waste more than
20 per cent of groundwater led ‘through conduits, are enforced by the sealing of the well
concerned a.nd./or a fine. 2

Measuring and controlling devices may be stipulated for by WAB in 2 permit. ;/ In
fact, in all permits a condition is endorsed that the operator shall instal a controlling
and measuring device at point of intake., Water fittings for the measurement of water
supplied or for the detection of waste and prevention thereof may be provided by a2 Water
Undertaker and affixed to the mains, commmnicatior and service pipes and on the consumer's
premipes. A coonsumer may provide a meter at his own expense if he wants a private comnecw
tion provided the water undertaker agrees. 4/ It is an offence to unduly interfere with
the fittings. §/ The fittings provided by the water consumer must be of such material,
and must be kept in such a condiftion as to prevent any water wastage or misuse. é/

(b) Health preservation

Health protection is dealt with under legislation in respect of human a.nd./or domestic
consumption of water supplies and in respect of standing watere.

Both the impairing of purity of such water supplies by pelluting its source or any
receptacle thereof, and any collection of standing waters facilitating the breeding of
moagquitoer or the parasites of non~domestic animals are statuiory nuisances and are dealt
with accordingly. 1/ The removal of such nuisapces is the respansibility of the person
permitting the water to be gtagnant etc. If he does not comply after a public health
officer has served him with notice, a complaint is made to & magistrate who would issue
necessary orders, §/

Additional measures apply in respect of the prevention and destruotion of mozgquitoes
etcs, bred in standing waters (e.g. premises must be kept free of potential water
receptacles, wells must be covered, gutters rmust be perforated, etc. ) _9_/ and in respect
of the preservation of the purity of the water supplies (e.g., water fittings must not
contaminate water before domestic use thereof 1 /!, and sewage must be disposed of in such
a manner eg not to endanger the purity of any supply of water, ﬂ/

Seotien 157, Water Act.

Ibidem, B 5?.

Zolcem, S

Thidem, 5. 28 (1) (3)s

Bter (tmdertalcers) Rules, regulations 44 and 45,
Ibidem, regulation 40.

Tbidem, regulations 38 and 4

Sections 118 (1) (a); 136 (a) (b), Public Health Act,
Ibidem, ss. 119-122,

Ibidem, ss. 1373 1393 141.

Water E'Efnd.er'ta.kers) Rulea, regulatioms 39 (1); 49 (1).
The Public Health (Drainage and latrine) Rules, regmlation 63.
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(c) Pollution

Eenyan anti-pollution legislation is adequate. In the first instance, any application
for the diversion or abetraction of water submitted to WAB mmst, whenever the intended acti=-
vity is liable to give rise to pollution of waters, include details of the planned water usge
and measures envisaged for the dispomal of, or purification of effluents. j/

In any event, WAB must be satisfied that waste water effluents will not endanger publio
healik, livestock or crops or impair subsequent bemeficial downstream uges of the body of
water receiving suoh effluents. 2/

Spegific legel provisions apply to the prevemtion of groundwater pollution. For
exemple, effluenta or drainage from any premiges must be so organirzed that existing
groundwater resources are not impaired. ;/

Domestic and drinking weter supplies must be protected against pollutiorn amd, if
polluted, must be purified by every Local Authority by taking all practicable means and by
enforcing rules prohibiting or regulating, among other things, btathing in, or washing of
clothes or znimals in, or in places draining into a diescharge of any roxious matter into any
such water supply, although due regard must te had for the intereste of agriculture or any
other induatries.

Detailed provisions may be set forth, and works (drains, sewers, etc.) may be carried
out, by each duly appointed Water Undertaker in order to prevent the pollution of water
supplied by them, 5/ :

Anti-pollution measures may be taken by the WAD and each local health authority in
respect of water supplies for human and/or domestic corsumpiion é/; polluting such water
supplies cometitutes an offence in respect of which penzlties are imposed. Z/

Water (General) Rules, regulations 38 (e), 48, 80.
Ibidem, regulations 72 and T5.

Section 68 (1), Water Aot.

Sections 129 and 130, Public Health Act.

Tbidem, psa 145 (1), ()5 149 (2),

Tbidem, s« 1663 Public Health Act, s. 129,

Water Act, sa. 158, 160 (2) (b), Separate pemalties z2pply in respect of the
introduction into any body of water of matter harmful to fisk (Water (Gemeral)
Rules, 5. T7)a
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IX = LECJISLATION ON OROUNDWATER RESCURCES USE

(a) Licensing of drillers

The construction of boreholes and all drilling operations may be lawfully carried out
enly by coniractors duwly licensed by the WAB, bmt landholders drilling on their own holdinge
need not be licensed. 3/ This iz to ensure safety and compliance with the provisions of
the Water Act.

(t) Fxploration and exploitation licences

In order to preveni interference with existing bodies of water, andfor with existing
rights thereto, both the exploration and the exploitation of groundwater resources require
either a permit, if the relevant well lies within 100 yd. of any hody of surface water, or
an authority, if the well lies within half a mile of another well. Both permite and
authorities are granted by the WAB 2/. In addition, the comsent of the Director of Water
Development is required for the comstruction of wells within the limits of supply of a
Water Undertaker ;/. In any event, the construotion of any well for groundwater explora-—
" tion and/or exploitation must be notified in advance ito the WAB which may require the
keeping of & record of the works progress, and may both imspect &t any time any defective
well {suspected of containing salt water) and issue instructions for the dealing with it 4/.
Specific legal provisions apply in respect of such defective wells, in order to prevent the
salinization of underground water resources. '

Specific legal provisions deal also with the prevention ofs (i) groundwater wastage,
by requiring, for example, that no more than 20 per cent of groundwater conducted through
any conduit be lost between the points of appropriatioh and of bemeficial use §/; (ii)
pollution of groundwater rescurces by requiring (in addition to several other provisions)
that 8ll returned or waste water be disposed of by means other than returning it into the
well 7/; (iii) malaria, by requiring that wells be properly protected against the entrance
of moaquitoes. 8§ '

(¢) Groundwater resources protection measures

In order to prevent the depletion of aquifers, mezsures must be taken by 2 groundwater
operator in respect ofj (i) preventing higher agquifers encountered during groundwater
exploration or exploitation operaticns from flowing down into lower aguifers, if such flow
is proved to be detrimental to the groundwater resources of the area _g/ , and (ii) artesisn
wells, which must be so fitted as to stop at any time the flow therefrom i¢ the surface snd
to prevent ihe wasting of groundwater when through the strata of the sub=soil Jg/.

Water Act, Bg. 71, 72,

Water Aot, as. 38 (v), 50 (1) (2), 53, 67.
Tbidem, S. 66

Ibid.em., EBe 51, 62.

Ibidem, ss. 58 to 65. See also Ch. VII, (e).
¥eter Act, s« 57« See also Cha VIII, (a).
Water Act, B« 68, BSee also Ch. VIII, Ecg.

Public Health Act, s. 139. See also Ch, VIIZ, (b),
Water Act, 8. 69.

Tbidem, 5. 70,
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X - LEGISLATIGN (N THE CCHTROL AND PROTECTION OF WATERWORKS AND STRUCTURES

(2} Legel snd administrative provisions

All water is placed under the control of the Minister for Water Development _‘_lj +« This
legal provision is, in respect of waterworks, enforced by placing their comstruction under
the authority of the Minister, who exercises this control through the Water Apportionment
Board.

Any works for carrying, providing or utilizing water must be carried out under WAB
authority according to duly approved detailed technical plans. The WAB may inspect any
authorized works during their construction. The maintensnce and repair of such works are
the respomsibility of the operator thereof. __2] In addition, dams may be constructed only
by comtractors duly licenced by the WAB, 3/

Similarly, works for draining premises are subject to the approval of the local health
authority after the person proposing such drainage has given due notice and submitted plans
of the activities contemplated. However, if the health authority fails to deliver its |
decision to the applicant in due time, the works may be proceeded with despite the healih
authority's subsequent disapproval. _4/ Additional provisions apply in respect of waterw
works affecting anti-malaria measures, The permission of the local health authority is
required for: (i) the carrying out of amy works interfering with existing drains so as tc
obstruct the flow of water cut of or into them, and (ii} the construction of new drains or
their comunection intec existing ones or into canals or streams under the conirel of such
authority.

On the other hand, works constructed by a Water Undertaker for the supply of water do
not appear to be subject to either the previous approval of the subsegquent control of the
health authority concerned, as the law in force seems to vest a general permission for the
above in the said Water Undertakers, 6/ However, drains, sewers and other works for the
protection of water supplies may be constructed by a Water Undertaker only with the conment
of the WAB whomever such works affeci the catchment area of the water resource comcerned. _I/

A few provisions deal specifically with the protection of existing waterworks and
structures: in this respect, prospecting and mining (inoluding oil prospecting and mining)
on the gite of, or within 100 yd. or 50 yd., respectively, of any public dam, canal or
reservoir, are placed under the control of the Minister concernmed. 8

(b) Technical and economic provisions

Detailed technical provisions apply in respect of the drawing up of plans for the
diversion, abstraction, storzge and utilization of water resources.

Water Act, s. 4.

Tbidem, ss. 87, 91, 97, 119; Water (General) Rules, regulations 36 ¢ 50, 69.
Water Act, s. 89.

The Public Health (Drainage and Latrines) Rules, regulations 64, 65, 68 and 69,
Ibidem, se 77«

The Water (Undertakers) Rules, regulation 6.

Water Act, s, 149 (2}.

¥ining Act, s. 7 (1) (f); Oil Production Act, 1925, as amended s. 3 (2) (a) (v).
Water (General) Rules, ss. 36 to 50.
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The few economic provisions existing in reapect of the comstruction and maintenance
of water works are dealt with under Ch. XIII. In addition to thess, a contribution by the
owner of a land subject to drainage works for ihe preventiom or suppression of malaria may
be required by the local health authority carrying out such drainage works. 1/

I ~ LEGISLIATION ON THE DECIARATICN OF PROTECTED ZONES OR AREAS

Protected areas may be created in respect of: (i) the protection of a catchment
arez (protected catchment area) or (ii) the conservat:l.on of groundwater resources {conser—
vation area).

The power to declare protected catchment areas and censervation areas vests in the
Minister responsible for water resources, who exercises such power after consultation
with, or on advice of, the Water Resources Authority. 2/

A detailed procedure applies in respect of the declaration of these areas. For
"Conservation Area Order" notice to that effect must be published in Xenye Gazette and a
local newspaper and objections entertained thereon by the WRA; and seme goes for a
'"Protected Catchment Area Order''. __1/

Within protected catchment areas restrictions may be imposed by the Minister in
respect of any act affecting their water resources or water supplies obtained from them, _4_5‘/

In conservation areas, the constiruction of wells and the diversion or abstraction of
groundwater by mechanical means require a permit from the WAB,

Special control areas may bhe established by each Water Umdertaker for the protection
of his water supplies against pollution. 4 Water Undertaker may require the owrer of any
premises to construct and maintain any necessary works required in this regard and may.
impose restirictions in respect of any act within the control area concerned. _6_/

Malaria Prevention Act S s
Water Act, s3. 14 61), 150 (1).
Ibidem, 58. 74 (25 150 (2) (3).

Ibidem, s, 14, 150 (1),
Toidem, =a, 75, 76.
Toidem, sss 145 (1) (2) (7).

Qe
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XII ~ GOVERNMENT WATER RESOURCES TNSTITUTICNS AND ADMINISTRATTION

(a) At the national level

Overall responsibility for Kenya's water resources conservation, control, apportionment
and use lies with the Ministry for Water Development, which took over from the Ministry of
Lgriculture 2ll responsibility for the country’s water rescurces. The Water Act specifies
a wide range of functions in regard to water so that other ministries hawve 2lso responsibi-
lity for certain aspects of water development and conservation. These include the
Ministries of Works, Health, Lands and Settlement, Local Government and Cooperatives and
Social Services. 1/ (Covernment water institutions operating at the national level are
the following:

1. The Winistry of Water Development

This Ministry, established by presidential decres in Cctober 1974, is responsible, inter
alia, for water development and supplies, land reclamation and drainage, sewerage and
industrial effluents, water pollution control, water conservation, irrigation, control of
water catchments and research on 2ll water mattera., It also exercises supervision over the
Tana Hiver Development Authority, the Water Apportionment Board, the Catchment Boards, the
Mombasa Pipeline Beard and the Water Rescurces Authority. The Water Rescurces Authoriiy,
the Water Apportionment Board and the Water Depariment are discussed in greater details

(i) The Water Resources Authority

The Water Resources Authority consists of 17 members, some of whom are represen—
tative of the central State Administration and others of regional water administration.
One member represente the Naircbi City Council, The majority of the members of the WRA are
appointed by the Minister for Water Development upon nomimation by the Ministers and other
bodies concerned with agricvlture, public health, and industry and commerce, whereas a few
others are specified by the relevant leglslatlan. Director of Water Development ig the
technical adviser of the Authority, but he is not a member 2/.

The WRA is in charge of the overall investigation of water resources, surveying
existing consumption and future demand, and advising the Minister respomsible for water
resources in respect of its improvement, conservation, utilization and apportionment. g/

In addition, the WRA is vested with judiciary powers and functioms in respeot of
questions invelving the utilization of water resources and ancillary matters. 4/ In
discharging its functions, the WRA may delegate its powers and duties to amy authority,
board, committee, body or person.

Unfortunately, WRA in practice ceased to function in 1968 and its functions were
assumed by the Director of Water Development, Residue of these devolved upon. WAB.. All
this happened without delegation of the authority and powers by WRA. Now frantic efforts
are being made to revive WRA.

Garruthers, op. cit., pp. 5=14. For a useful, if zomewhat ocut-of-date description of
the water administration, see WHOC study, op. cit., p. 16-22.

Water Act, =. 19 (3) (7).

Ibidem, ss. 20, 22,

Ibidem, s. 30 (3) See algo, for details, Ch. XV.

Tater Act, se 19 (2),

“Q‘%MQ s
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(ii) The Water Apportionment Board

The Water Apportionment Board ie subordinate to the Water nesources Authority and
is appointed as a whole by the Minister resporsible for water resources. The members of
the Board are representative of the central State Administration and of the existing catch-
ment boards. The Director of Hater Development acts as the chief techniczl adviser of the
WAB tut he is not a member of the Board. 1/ Several functions are discharged by the WAB
in respect of water resources adminisiration; among these are the granting of water use
permits, the prescribing of devices for the measurement and control of water diverted or
abstracted and the imposing of restrictions on existing water rights during droughts. g/
It also tackles some matters of policy in lieu of WRA which has not met since 1968,

The WAB is also vested with judicial powers and functions in respect of all
guestions involving the utilization of water resources and ancillary matters. 3

The WAB may delegate its powers and duties to other authorities, bodies,
committees or persons. 5/ Thiz, however, has not been done for many years.

(iii) The HWater Department

The Water Depariment is the chief technical arm of the Hinistry for Water
Development and its function is to implement the Government's water policy throughout
Kenya. The Director of the Water Depariment is the technical adviser to the Water
Apportionment Board and Water Resources Authority, and the Department maintains the
secratariat for the Water Apportionment Board and the Catchmeni Board headed by a
Registrar of Water Rights., Field conirol is enforced by a gtaff of Water Bailiffs.
WAB haz a ¢ualified lawyer ag legal adviser on 2ll legal matters who sita at nearly all its
meetings, More often than not he acts as secretary to WAB. The principal dutiea may be
summarized as follows:

(i) to advise the Minister on the development of the water resources of Kenya
so a8 to serve the needs of the bbmman and animal population, agriculture,
including irrigation and ranching, manufacturing, hydro-electric power
generation, etc. and to place as much water development as possible om 2
sound basiss

{(ii) to advise the Water Apporticnment Board on the conservation of the
© country's water resources by the control and appertionment of such
resources, including river regulation, and by the promotion of measures
designed to prevent waste and pollution;

(iii) to assist in the preservation of forest reserves which cover some of
the principal water catchment areas in cellaberation with the Chief
Conservator of Forests;

(iv) to meke a continuing assessment of the surface and groundwater resources
of the country by measuring and recording rainfall, evaporatiocn, river
diecharge, etc.j

Water Act, 8. 25 (1) (2) (3).
Thidem, ss. 26, 28, 29,

Tbidem, s. 30 (2). See also Ch, XV,
Water Act, s. 26 (1).

e el
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{v) to operate and maintain Public and Government Institutional ¥ater
Supplies, for which the Director of Water Department is the Gazetted
Water Undertaker, and including the installations of the Mombasa
Pipeline Board. To pian, design and comgtruct new supplies and the
augmentation of existing suppliesy

(vi} to advise other Covernment departments: including carrying out the
design and construction of civil engineering works in connection with
irrigation, flood protection, sewerage and sewage disposal, ete., and
preparing a National Master Water Flan;

(vii} wanage national irrigation schemes now that the National Irrigation
Boar? has been brought under Ministry of Weter Development (November
1978).

2+ The Power Board

The Power Board is appointed by the Minister in charge of energy, and is vested with
advisory functions in respect of the production and the development of slectric power. l/

(v} At the intermediate level

Govermment water institutions operating at the iniermediate level are Catchment Boards
and Regional Weter Committees. The Water Apportionment Board im supported by six Catchment
Boards corresponding to the six main drainage areas of which two are tributaries to Lake
Victoria Basin: (i) Lake Victoria (North); (ii) Lake Vistoria {South); (diii) Rift Valley;
(iv) Athi; {v) Tema; (vi) Uaso=Nyiro Catchment Boards.

In addition, each province has either a water engineer or water officer responsible for
water resources development within the provincial boundary. A regional water committee is
appointed for each region by the Minister in charge of water resources, and consisis of
members appointed by the Minister and representatives of the regional administration.
Incidentally, the water commitiees never tock off the ground ahd have never been operational.
There ie suggesiion that they should be deleted from the Water Act.

An officer designéted by the Direotor of Water Development acts as the technical
adviser of each RWC. Hach RWC is vested with advisory functions in respect of water
conservation, development and policy at the regional level. 2

Enok existing Catchment Board advises the WAB on the apportionment and uee of

existing and potential water supplies and on the adjustment, cancellation or alteration
of any existing water use permit. g/

(¢} At_the local level

Local water authorities may be appointed by the Minister in c¢harge for water rescurces,
for the management and use of water or the drzinage or reclamation of lands in any area,
under a permit granted to it in respect of a community project. g/ Similarly, ithese Local
Water Authorities have not been operational and may have to be scrapped from the Water

1/ Electric Power Act, 5. 150.

2/ Water Act, s. 24.

3/ Ibidem, s. 23,

4/ Tor the legal definition of & commmity project, soe s. 41, Water Act,
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Local water authorities may also, subject to the approval of the Winister, construct,
operate 2nd maintain any other project for the provision of water within their area. They
may 2ls0 exercise any powers and duties delegated to them by the WAE. _1/ This delegation
has never happened.

(i) water users' associations

The Water Act expressly governs water users' associations; water users may
@orm an association for exploitating a water resource or for draining a swamp under a
permit issued to the asmociation itself., 2

Specific rules govern proceedings for the comstitution of a water users?
association, its management, the liability of both the manager and the other individual
. members of an association, the disposal of any member's land affected by a permit, sanction
or licence issued to am association for the above-mentioned purposes; and the dissclution
of an association.

A vater users! associations mey store or convey water for itz members only.

Water may, however, be supplied to non-members provided members® rights are not prejudiced
thereby. ;/

(d) At the intermational level

Kenys is a country which shares various intermational river systems with its
neighbours. These systems are: the Amboschi Lake (intermal) basin (with Tanzania); the
Juba basin (with Somalla and Ethiopia); the Lotzgipi Swamps (with Sudan and Ugandai; the
Natron Lake (intermal) basin (with Tanzania); the Nile (with Burundi, Feypt, Ethiopia,
Rwanda, Sudan, Tanzania, Uganda and Zzire); the Pangani (with Tanzania); the Turkana
(or Rudolf) Lake (intermal) basin (with Ethiopia, Sudén and Ugandz); the Stephanie Lake
(internal) basin (with Ethiopia) and the Umba (with Tanzania).

Most of the agreemente relating to these river systems refer to boundary demarcation,
conmerce and trade, navigation, protection of nature and natural resources 5/ « No other
instrument seems to regulate specifically the use of Kenya's common water resources; except
for the African Convention cn the Congervation of Nazture and Natural Resources,

Water Act, 5. 27.

Ibidem, so 40 (2),

Water (Gemeral) Rules, regulatioms 12 to 18.

These are reported in FAC, Systematic Index of Water Treaties, op.cit,

LS NN

Signed in Algiers, 15 September 71968, eit,
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XTI - SPECIAT ARD AUTONGMOUS WATER RESCURCES DEVELOPMENT AGENCIES

{1) The Mombasa Pipeline Board

The Mombaga Pipeline Board, which 1s a body corperate and censists of a
chairmen and ¢ipght members, is a special autonomous agency in the field of water resources
supply and distribution within Mombasa area arnd elsewhere in the coastal area. jf

The Board's function is that of supplying water to both Water Undertakers and
other persmms designated by the Minister concermed. 2

Financial autonomy is granted to the Board by providing for prices to be charged
by, and paid to, the Board for water supplied by it. The Board is also empowered to raige
or horrow money and invest it in securities and property, subject to the approval of the
Treasury. 3/

The Board discharges its functions autcnomously, but it must follow the directives,
if any, given by the Minister responsible for controlling the Board’s activites., The Board
must also report yearly to the Minister. g/ It is under the Ministry of Water Development.

{ii) The Hational Irrigation Board

The National Trrigation Board is a boay corporate consisting of members partily
“epresentative of the central State administration and parily of the Provincial -
administrationa.

The Board is responsible for the development, control and improvement of any area
which has been declared to be a national irrigation scheme by the MNinister concerned.
General or special directions may be given by the said Minister ito be followed by the Board
in diecharging its functions. 6/

A General Menzger of the Board iz reaponsible for the execution of the Board's
policy and for the control and management of its day-to-day business. l/

In discharging its functions, the Board may appoini ad hoc committees; and advi-
sory committess may be appointed by the same Bpard in respect of each natiomal irrigation
scheme, §/

3pecific rules govern the meetings of the NIB and the appointment thereto of a
secretary, other officers and agents. 9/

The Mombapa Pipeline Board Act Ho. 19, 1957, as amended,; 5« 3.
Thidem, o. 6.

Ibidem, ss. 8, 10, 11,

Thidem, os. 13 (5), 17. See also WHO Study, ops Cite, pe 23=d
Irrigation Act, 1966, s. 2.

Ibidem, sz, 13, 15.

Irrigation Act, 1966, s, 11,

Thidem, ss. 8, 24,

Thidem, ss. 5 tao 7,

SESESENNS
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The financial autonomy of the Board is ensured by the tax which the Board is {subject
to the approval of both the Minister responsihle for the control of the Board and the
Minister responsible for finance) empowered with imposing on any agricultural produce grown
and/or preocessed on a national irrigation scheme. In addifion, the Board may, subject to
the approval of these Kinisters, borrow money to cover expenditures incurred in discharging
its functions. PFunds may also be provided by Parliament for the purposes of the Board. 1/

The Board must report yearly to the Minister concerned, 2/0 At the end of November

1978, the Board was removed from Agriculture to Water Development and it needs time to
comment on the switch. It is now under Minister for Water Development.

(iii) The Tana River Development Authority 3/

This authority was established for the purpose of coordinating all water
development activity and water resource use within the Tana Basin which is Kenya's largest
river.

The functions of this Authority are as follows:

(a} to advise the Government genmerally and the Ministries of Agriculture,
Fgonomic Planning, Watural Hesources and Power in particular on all
matters affecting the development of the Arsa inocluding the apportionment
of wzter resources}. ‘

(b) to draw up, and keep up-to-date, a long-range development plan for the
ir 1 %
eas

(e} to initiate such studies, and to carry out such surveye, of the Area as
it may consider necessary, and to assess alternative demands within the
Area on the resources thereof, including electric power generation,
irrigatian, wildlife, land and other resources, and to recommend economic
pricrities;

(4} to coordimate the various studies of, and schemes within the Area so that
human, water, animal, land and other resocurces are utilized to the best
- advantage, and to monitior the design and exesution of planned projects
within the Areaj

(e} +to effect a programme of monitoring of the performance of projects within
the Area =0 as to improve such performance and establish responsibility
therefor, and to improve future plamming; '

(f) to ensure close cooperation between all agencies concerned with the
abstraction and use of water within the Area in the setting up of
effective monitoring of such absiraction and use;

{g) to collect, assemble and correlate all such data related to the use of
: water and other rezources within the Area s may be necessary for the
efficient forward planning of the Area;

{h) to maintain a ljaison between the overnmment, the private sector and
foreign agencies in the matter of the development of the Area with a view
to limiting the duplication of effort and to assuring the best use of
technical resources; :

Ibidem, ss5. 16, 18, 19,
Tbidem, 3. 23 (1),
The Tana River Development Authority Act, Gap. 4934,

bl
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{i) render assistance to operating agencies in their applications for loan
funds if required.

The Authority is the firet Basin Authority to be established. It is envisaged that

18 experience is gained in 1its operation other similar Auwthorities will be established to
sonirel and plan the Water Resources of all the main hesins in Kenya.

XV -~ LEGISLATION CN WATER RESCURCES DEVELOPMENT FINANC ING

(a) Government financial participation and reimbursement policies

A few general legal provisions relate to government fipancial participation in or
contributions to, enterprises comnected with the dewvelopment of water resources. For
instence, any worke contemplated in a scheme for either the public usage of water or the
drainage of land or in 2 reservation of water for public purposes {called "State schemes")
may be aided from pudblic momeys by order of the Minister concernmed and to the extient
authorized by Parliamenti. _":I_:? In fact, there are many water projects started on melf-help
bagis by citizens collecting money. When this is done, the Ministry sends Consulting
Ingineers to do feapsibility gtudy after whick the Government may take over amd build it,.
In addition, the same Minister may pay the expenses incurred by any existing water euthority,
board or committee, from funds provided by, or with the authority of, Parliament for this
DUTPOSSs g/

Other provisions apply in respect of govermmeni contributionzs to the comstruction and
maintenance of water works., For example, compulsory works for the drainage of lands may be
aided from public money. _:j/ -The same appliss where the Minister comcerned is authorized
to camstruct works for water oonservatiom, and/or protection, and/or disiribution, a.nd/ ar
for flood water disposal purposes.

Finencial assistance may also be provided for the development of the fish industry. jf

(v) Water rates ard charges

Water rates may be imposed in several respeois. For example, when the costs of the
construction and maintenance of water control and/or protection and/or distribution works,
or of flood water centrol or disposzl works, are paid from public money, the Minigter
concerned may direct that perscms benefiting from such works pay a water rate. §j

Likewise, a water rate may be imposed upon the owners of land affected by and benefiting
from & water storage, distribution and utilization scheme operated by a community or
agsociation of operators other than an appointed Water Undertaker,

Other water rates apply for the use of water on national irrigation schemes. §/

Provisions fixing the charges for water supplied by a HWater Undertaker and tariffs for
ancillary services, are contained in the model regulations for Water Undertakers. 2/

Water Aoty s. 34 (1)

Ibid.em, Ee 189

Thidem, =. 13 (2)s

Tbidem,; so 9 (3)

Fish Indugtry Act, 13;68, as amended, ss. 3 (a) (v) (), 5 (1) (3).
Water Act, ss. 10 (1), 1 (1) (2), 12,

Tbidem, s. 98 (2) (2} (ii).

Irrigation Act, 1966, =. 27 (1) (c).

Weter Act, s. 143 (15 (3); vater (Undertakers) Rules, regulation 30.

tole Riodalatilele
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ees to be paid in respect of: (i) services commected with water utilization permits,
{(ii) licences for navigation in inlend waters by steam vessels and (iii) dredging licences,
have been provided for in the relevant legislation. 1/

IV - WATER LAW IMPLEMBNTATION

(a) Juridical protection of existing rights

Protection of existing water rights is ensured by providing that compensation be paid
te any person suffering damage as the result of any legal action curtailing or diminishing
such rights. ’

This principle applies where the drainage of a swamp deprives a legitimate holder of
an existing weter right with regard to such swamps; _2_/ also where & water use pemmit ie
vancelled or amended in terms of an approved commnity scheme for the storags, distribution,
and utilization of water resources 3/; where excess domestic water supplies are compulso—
rily supplied to areas or persons under emergency; é/ "and where a water pellution control
area is declared and restrictions accordingly imposed by a Water Undertaker for the
preservation of its water supplies.

In all the above cases, pecuniary compensation iz agreed upon between the parties

concerned; instead of compensation, the supply of water from an alternative source may,
however, be agreed upon in casgs of the drainage of swamps.

(b) Modifications, termination and reallocation of existing rights

Modification of existing rights to the use of water resources granted under a permit,
sanction or licence may occur whea there is any variation in the terms and conditions of
such permit. §/

Restrictions may be imposed on existing water righte by the WAB during droughts (or
at apy time in the case of small watercourse) in order to prevent any reduction in the
fiow of the watercourse concernmed.

No gpecific legal provisions seem to exiet in respect of the re—alleoation of exizting
water rights.

{¢c) Water tribtunals, courts and other judiciary water authorities

Lawsuits inveolving the use of amd other matters conmected with watier resonrces are
generally dealt with by the WAB in the first instance, and by the Water Resources
Authority in the seocnd instance, both acting as judicial water authorities. _8j

Water Act, s. 182 (1) (b); Water {General) Rules, 1st Schedule; Lakes and
Rivers Act, 8. 12,
Water Act, =. 13 (2;; Water {General) Rules, regulation 54.
Water Act, s. 98 (3

Tbidem, =+ 17 {4)s

Tbidem, s. 145 (3).

See for more details in this respect, Ch. IV (b).

Water Acty Be 29,

Thidem, s. 30 {2) (3).

\wlobrletele
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In addition, a special Water Court existed im the form of the Water Appeal Board,
consisting of a chalrman appointed by the Winister concerned, on the advice of the Chief
Justice, and two more members appeointed by the Minister. The Water Appeal Board could
deal with any appeal brought before it against: (i) any decision of the WAB cancelling,
revising or varying any authorization, sanction or permit having = minimmm validity of
two years, and (ii) any decision, direction or matter in respect of which an appeal to the
Board is expressly permitted by the relevent legislation. 1/ This seotion has been
amended and the High Court of Kenya substitmted in lieu of the Water Appeal Board; =o
appeals go direct to the High Court. _2/

(d) Penzlties

The Water Act sets out penalties for the breach of legal provisions governing water
resources and ancillary matters. These pemalties include fines and imprisonment; the
carrying out of an act which the offender has failed to carry out; the recovery of the
costs from the offender, and the cancellation or revision of the terms of any authority
under which a person exercises any right in respect of or in comumection with water. Thus,
for ingtance, a fine or, on default of payment, imprisonment up to 12 months applies in
respect of any unauthorized diversion or abstraction of water; in addition, any works
7ecuted. may be destiroyed, and any plant and machinery relating to them may be confiscated
3.

Likewise, a fine applies in respect of unzuthorized dredging or navigeting steam
vessel navigation in wWaterways., : '

A fine may be imposed in respect of many listed offences jj; where the offence consiste
of wasting water the penalty is that, and in addition to & fine, any water use permit,
sanction of licence may either be cancelled or revised,

The carrying ont of an act ordered by a competent authority which an offender hae
failed to carry out and the recovery of any costs from the offender may be imposed in
respect of, inter alia, the viclation of land drazinage orders 1/. If 2 Water Undertaker
faila to discharge his duties competently, his functions may be *ransferred to the
Minister concerned and in addition a fine or sentence to impriscrment may be imposed. §/

A general penalty applies in respect of any breach of legal provisions, rules, and
regulations governing water resources which are not otherwise expressly sanctionmed.

Thidem, s. 163,

Aot No. 8 of 1975,

iater Aot, =. 160 (2) (a).

Lakes and Rivers Act, ss. 5 (2), 10 (4).
Hater Aoty s. 1604

I'bid.em, Se 157-
Toiden, s 13 (4).
Ibidem, s. 136 (1),

Thidem, s, 1784 Water (General) Rules, regulation 137; Water (Umndertakers) Rules,
Regulation 72
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WAURITIUS 1/

T - INTRODUCTION

Zauritius is situated near the edge of the southern tropical belt between 19950t and
2193115 gnd 57915! ané 57946'E. The island is rougaly iriangular in shape. It is 53 k.
long and A€ km. wide with an arss of 1 864 sguare kilometers.

The island is of purely wvolcanic origin with a ceniral plateau ranging in altitude
from 250 t¢ 750 meters surrcounded by coastal plains larger in the north and north sast
snd mush narrower along the south eastern, southern and south western coast.

The climate of Mauritius is extremely maritime and is affected byrthe south easiern
trade winds wnich are prevalent from May to Cctober.

The motntaincus conformation and the effect of the Trade Winds attract clouds during
the greater part of the year making the higher lands almost constantly moist while its
rivers {or perhaps the word "rivulets" would be moTe appropriate) streams and canale bring
1o the coastal plain the moisture that coliects upon the hills.

Kaunritius'rainy season extends from December o May. This does nol mean that the other
months of 1he year are dry although the months of September to November are reputcd
t0 be amongst the driest months specially con the coast.

During the months of December to April tropical cyclones move in the vicinity of
¥auritius and Wring along with $hem Leavy ralnfall all over the island -~ even when their
centers do not come close encugh to damage crops and tuildings. During this perioed the
uir mass is moist and warm producing slight disturbarces which couse a regular amount of
rainfall.

During the other months (Fay to Hovember) only the south eestern windward slopes and
the central plateau receive an amount of reinfall which varies very much from one year to
ancther, The western and northern perts of the island are dry during that season, &8 the
thermometer goes down during that vart of the Mauritian winter season to a maximum of 259,
tie west and the north become tourist resoris.

It would zppear that as far back as the sixteenth century Mauritius was known to Arab
seilors as they indicaie the island on their mapa as Dina Arobi. In 1507 the Portuguese
iarded on the island znd called it the Island of the Swan but there was no setilement. The
Dutch were the first to settle at the end of the sixteenth zentury and they zave the
island the name it still carries: Mauritius, Then came the French colonial period from
1715 to 1870, It was during that time that Mawritlus then knewn as "Ile de France" was
developed. Tne Franch brought along with them their Civil Code which governed the waters
and the rivers, When they left after the English conguest in 1810,the Treaty of Paris of
1814 provided that the laws which had nitherte existed on the island would be respected.

1/ Based on the study prepared for the FAQ  legislation Branch by C.L. &'drifat,
QeCe, Legal Adviser, Central Water Authority, Port Louls, Mauritius. For further
background documentaticn, cee: Report to the Govermment of Mauritius on Hgter
Essources Policy, Administraticn and Legislation with Particular Reference to the
Froposed Central Wsier Board, by I. Caponera, I.A.0. Rome, Italy, 1969.
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This explains how even to this day after Mazuritius has acquired its independence on the
124h March 1968, the basic water laws are originally French and have but very gradually
envolved to meet the regquiremenis of the day.

Turing the last decades {the population was 400 000 in 1944 but is now nearing the
million) Mauritius has become conscious that the storage and distribution of water is
a problem which requires its earnest attenticn,

II -~ LEGISLATICN IN FORCE

The principal legislative texts which goverﬁ gither directly or indirectly the
conservation, development and use of water resources in Mauritius are:

1. The Civil Code of %802, arts, 537-543,

2. The Penal Code Ordinapce of 1838, arts. 364 and 375 (XV) and (XXII).

3, The Rivers and Canals Ordinance of 1863 (Cap 421) as subssguently amended.
4. The Irrigation Ordinance of 1882 (Cap 418) as amended.

5. The Public Health Oxdinance of 1925 (Cap 277) s. 150,

6. The Lease of River Watera Ordinance of 1944 (Cap 419).

7. The Port Louis Sewerage Ordinance (Cap 276).

8, The Fisheries Ordinance of 1930 (Cap 283),

9, The Plaines Wilhems Sewerage Ordinance No. 29 of 1958,

10. The Town and County Planning Ordinance of 1964 (s. 11).
11. The Censtitution of 1968, s. 8 (5).

12. The Groundwater Acts Nos, 55 of 1969 and 6 of 1973.

13, The Central Water Authority Acts Nos. 20 of 1971, and 26 of 1975.

14. The Plaines Wilhems Sewerage Crdinance Regulations No. 55 of 1962,

15. The Plaines Wilhems Sewerage (Levy of Tax) Regulations No. 51 of 1970.

16, The Ground Water Regulations Nos. 68 of 1970 and 74 of 1973.

17. The Rodrigues Water Rate Regulatiocns 1928,

18, The Central Water Authority (Irrigation) Regulations Nos. 5 and 10 of 1273.
19. The Central Water Authority (Vesting Dey) Orders Fos. 4, 10 and 73 of 1972.
20, The Central Water Authority Regulations Nos. 91, 193 and 163 of 1974.
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III ~ OWNERSHIP OR OTHER JURIDICAL STATUS OF WATER RESCURCES

(a) Surface water resources

Section 3 of the Rivers and Canals Ordinance af 1863, (Lane Laws of Mauritius, Cap.
421) reads: "All rivers and streams, except as herein provided are declared and enacted
to be public property {du domaine puklic) subject to the provisions of the Ordinance",

The Rivers and Canale Ordinance of 1863 did not purport to repeal articles 537 1o 543
of the (ivil Code. lowever, art. 538 of the Civil Code applied to navigable rivers or
rivers used for fleoating meterial from place %o place. In 1889, the Supreme Court of
Hauritius in deciding the case of ex parte Colin, (1889) Mauritius Reporis page 3,
decided: "it khas truly been said that such running waters as are within the provisions
of art. 538 of the Code to wit: navigable rivers, or rivers ueed for floating material
from place to place, do not exist in Mauritius. I3 may, therefore, be taken prima facie
that tihe rights accorded to river borderers hy art. 644 of the Civil Code apply to all
rivers of this islend, nleess it is otherwise provided hy local legislation".

If it is irue that there are various and complex rights to use the water of rivers
granted hy the Civil Gode and by Mauritian legislation, it ramains that, subject to those
rights which are rights to use the water, all river water is public property {(du domaine

public),

There is in Mauritius no distinction Detween private and public waters or river
waters.

(b} Underground water resources

The French Civil Ceode acknowledged to the landowner the ownership of the subseil and,
therefere, of the underground waters.

Section § of the Mauritius Comnstitution which provides that "Nc property of any
description shall e compulsorily taken possession of and no interest in or right over
property of ary description shall be compulsorily acguired except with specific
conditions (necessity or expediency in tae interest of public health, town and country
planning, development or utilimation of any property so as to promote public oenefit,
reasonable justification and payment of compensation, etc.)" contains in subzection 5 of
that section a material exoception.

"3, (8) Wobhing in this section shall affect the making or operaticn of any law so
far as it provides for the vesting in the Crown of the ownership of underground water or
unextracted minerals".

That Censtitution came into being in 1968, It corresponded with the awareness of
Mauritiue that the time nad come to use water sparingly and economically., It wes ]
followed by the Ground Water Act 1969, which states that "Subject to the provisions of
this Act, all groundwater is hereby declared to vest in the Crown". This Act gives the
State full control over the use of underground water. The only exemption was in respect
of persons wne prior to the licensing of the Act had been party to a written agreement
with the Goverrment snd whose rights under the agreement were reapected.

{(¢) Dther water resources

Ir Mauritius a “"canal' is an artificial water course belenging to a corperation or
community of riverains. It does no$% include a private water course belonging iom individgal,
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ALl the canals have their origic in concessions from the Government made az wes the case with
the Municipality of Port Louis to the Municipal Corporation for the benefit of the inhabifents
of the town or as in that of the other canals to communitics of riverains having quasi-carorate
rights for the protection and management of their common properiy.

The canals are the property of the corporzlions or olher bodlies having right te them.
The respective rights of the shareholders belng determined according +o their titles. A non-—
shareholder may obtain a shave 1f all the sharcholders agree to let him have a specifiiled
share.

The portioa cf water or "prise d'eau'otf a sharsholder is his absolute property. It
congists of one or more shares of a specified size ~ the "pouce fontenier" egual ta 0.3834
cubic feet per minute or 228.75 liters per second. The water nust be takern out thes meain
canal by mweans of an aperture in metal or mason work. The position end size of the aperture
is i accordance with his title, or if ne has nonc with the decision of the corporation or
community of riverains.

The rights of parties clailming poriicns of water from a canal is, therefore, besed
on concession, appordtionment or prescription and is delermined in confirmity with their
written or preescriptive titles.

When the owner of a land becomes erntitisd to a share of water in a canzl for the
uge of his land, the right te this weter is te be deered an accessory of the land, and
according to the maxim accessorium principale segvitur it will pase to thes rurchesers of
the land although the deeds of sale ore silent on the metter. Heid v, Oriental Bank
Corporation, Mauritius Reports (1887) at page 57.

Where there is not a title holder or person claiming from hin, the persorns who
contributed %o the cost of constructing the canal or thelr successors in the properilies
tarough which the canal passes shall kave rights to possession thereof. If there is
insufficient proof 1o determine who were the contributors the Supreme Court determines who
has the right to porticns thereof. (Section 34 of the Rivers and Canals Ordinance,

Cap. 421 )0

(d) Mode of acguisition

Water in Maurifius being public property carnct 2e owned privately.

IV - RIGHT TG USE WATER OF WATLR RIGHTS

By way of intreduction it is to be noted that ihe Central Water Auwthority Act
which created that Auvthority in 1971 defined for the purposes of the Act the expression
Yexisting water right' as meaning:

any right in -

(a) any irrigation works, water works, or any work whaiscever relating to water;

(b) any water from any river, siream or canal,

heing a right, other than in greund water, which belongs 4o any person or bedy

corporate (other than a body corperate cotablighed by law for public purpcses ) before the
commencement of this Act.



- 153 =

The Act of 1971 amended by Act No. 26 of 1975 provides that the Authority shall not
exercise any duty impcsed or power conferred on it by the Act so as fo affect an exigting
water right except with the written consent of its owner.

The Authority cannot therefore without the permission of the owner of the right to
use water interfere with that right.

Further, s. 43 of the Central Water Authority 4ct, 1971 providea that -

Compulsory 43, {1) Uhere the Authority is satisfied that -
acguisition (a)

of water it is necessary or expedient in the interests of

the development or utilization of any existing water
right and to promote the public benefit that the Authority
should take posgession or acquire the water right; and

(b) there is a reasonable justification for the causing of
any hardehip that may thereby result fo any person having
an interest in the existing weter right, ‘

the Authority may, by notice published in the Gzwzette and in

a1t least three daily newspapers direct that the water right is

compulsorily acquired and, upon the notification, the Authority

shall be deemed to have acquired the title in the water right

after the lapse of twenty days from the date of the notice unless
- an appeal has been lodged under s. 44.

(2) Where any water right has been compulsorily acquired in
pursuance of subsection {1), the Authority shall immediately
offer to the owner or any other person having an interest in
the water right reasonable compensation or, where such a course
is not practicable, itchall immediately cause the amount thereof
to be deposited in the Registry of fthe Supreme Court.

(a) Mode of Acquisition

Water rights — surface waters:

Water rights in Mauritius are complex, various and mumerous. They have heen
obtained by their owners since the French settlement by grant, ooncessions, use, custom,
prescription and by orders of the Land Court. Mamy official recoerds of these rights have
been lost. '

As far back as 1863 when the Rivers and Canals Ordinance was passed it was enacted
that: "These persons who have obfained concessions of such walter shall have the right to
the pame in conformity with their titles of concession" and "Any concession of water from
any river or stream of which the titles of concession have been lost, shall be presumed
(until the conirary be proved) to be for purposes other than that of irrigation and to be
under the ceondition of returning the water to the river or stream so far as not required
for the purpose of the concession.

In his report on the passing of Ordinance No. 25 of 1863 Procureur General W.G.
Dickson writes about that latter section; "This provision, which was very distasteful to
Many persons was meant to check a great abuse., WNearly all the old concessicns of water
had beern made for driving machinery before the introduction of steam in the infancy of
sugar cultivation, when irrigation was considered deleterious to the growth of the cane.
When, however, it became the practice to irrigate copiocusly that crep, large cuantities of
wafer which had been conceded on condition of being returned o the river with comparatively
1ittle loss, were consuned eniirely in irrigaticn, to the prejudice of all lower proprietors
and the public generally".
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Since 1803 the rights to use water are reguiated by that Ordinance as follows -

{1) A1l persons may draw water for their own personsl use,that of families and their
animals ~ but without the right either tc trespass on private land in order to reach the river.
The drawing carnot be by mechanical means, unless so authoriszed by the Supreme Jours 1/
Therefore, the drawing can only e mgde from public lands, or from private lands with the
authorization of the owner.

[}

(2) The State way remove from rivers and streams the water which is Tecuired to supply
towns and villages and for similar public purposes, due regard being had to existing and
future rights. But any person whe is prejudiced by the exercise of trat power iz not
entitled to indemniiy.

(1) The riparian owners have the right to use water to irrigate iheir lands. That
right is privileged and may be exercised against all non-riparian cwners, All riparian
ownere have an egqual right. The right must he exercised in conformity with the Rivers and
Canals Ordinance and gpecially with the ceondition that a sufficient cuantiily of water is
always preserved in the river io meet the natural wants of all the borderers and the public,

This provision reproduces art. 644 of the Civil Code but specifies that riparian
owners may use water without taking into account the nseds of non-riparian owners except as
regards their natural wants as described in (1) above.

{4} Rights acquired by prescription: according to the terins of the Rivers and
Canals Ordinance Mo, 35 of 41863, after water has bzen conceded by Govermment tc private
parties, the subject of the corcession ig capable of aliernation and prescription like
ary ordinary right, havirg ceased fo be within the Ydomaine public”. Decisicon of the
Supreme Court of Mauritius in the case of Constantin & Co. versus Alfred Chaline and ors.
Defendanis — Hauritius Reports 1877 at paze B1.

¥ -~ ORIER OF PRICHITIES

There is no special legislative provision stipulating an order of priority between
different water uses or between different areas.

Hewever, under the Central Water Authority Act, 1971 the Central Water Authority is
the sole undertaker for the supply of water for domestic, commercial and industrial
purpose and nas the power to grant rights for the use of water and to issue permits,
licences and concesgions.

Tt is, thersfore, the Authority which establishea the priorities. In this respeci
the Authority must conply with directions given by the Minister to whom responsibility for
the Authority is assigned g/ in the public interest.

1/ Supreme Court is the highest judicial authority on fhe Island.

g/ Presently,it is vie Ministee of Energy.
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VI =~ IRGISLATTON CN BENERICIAL USES OF WATER

(&) Domestic and household uses

4s mentioned earlier the Central Water futhority of Mauritius ie the sole undsrtaker
for ithe supply of water for domestic purposes,.

The Central Water Authority Act, 1271 empowsrs the Ceniral Water Authority to make
such regulaticns ag it deems necessary for carrying into effect the provisionz of this Ac3.
In virtue of these powers tae Suthority has promulgsted ithe Centrel ¥Water Authority {wWater
Supply for Domestic, Commercial and Industrial Purposes) Resulations, 1974.

{1} Municipal -uses

The exiguity of the lerritory has led to a centralization of the authorities
rezponsibtle for the diverse uses of water. The Central Water Authority now sakes charge
of the distribution of waler in towns and villages.

(e} sgriculiural pses

Legislation is veing prepared to provide thet agriculturai lande which are in
greater need of irrigation should receive the water fthey require., The concept of beneficial
use in walber legislation is new to Favritius. The predominant ideas were that the water of
the rivers could be used for irrigation only by the riversins and oy those vho were
entitled thereto by order of a lLemd Court, of the then Executive Council, or of the
Supreme Court. There is no doubt, however, that those various auwthoritice which in the
course of the yeare acled as water rightes admirdislrators conceded those rights necauss they
believed that they were beneiicial to the economy of the country.

The point which ie new and which calls for legislation i1g a rationalization of
water rights teking into consideration the cownflicting alleged berericial uses of the
water which is available.

(d) Fishiang

The owner of any land Ddordered or jraversed hy a river or stream and any pereon
authorized in writing oy the owner may fish in the portion of the river or stream hordering
guch land up to the middle line cr in the wnole width of the river or stream slong its course
through t2e land as the case may be.

Fishirg in rivers is restricicd te fishing with lines, carleis, or nets not longsr
Cbhan 15 weters nor wider than 1.50 meters with meshes measuring not less than three
centimeters from knot fto knot, Those netsz must be regigitered with the Chief Agricultural
Officer., {The Fisheries Ordinsrce 1948, =s. 18).

Section 20 of the sams Ordinarce protects the safe~keeping of fish in lakes, ponds
or waters which are privately owned and in respect of which fisning rights have been granted.

The Camarons and Shrimps {Protection) Ordinance, 1930, (Lane, Laws of Meuritius,
Cp 28%) prohibits the fishing of camarons and shrimps ir any river, stream or rivulet
unless zuthorized in writing by the Conservator of Forcets. That law also provides for a
closed season during whicn fishing is prohibited and also for the prokibition of fishing with
explosive or poisconous substances.
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{e) Hydropower

Water is used for hydro-power under permits granted under the Waterworks COrdinance
(Lane Laws of Mauritius, Cap. 422) as it then was., (It has beer repealed by Proclamation
No. 1 of 1973).

(£} Industrial and mining uses

No specigl legislatior. in respect of this topic, #euritius nRar no mining. The nmain
- and glmost exclusive industry is the fabricaiion of sugar cane which consumes water only to
cool the factory.

VII - LEQISLATION ON EARNFUL EFFECTS OF WATER

Mauritius hae no legislation %0 guard against harmful effects of water. ‘[t is,
however, significant that the Central Water Autheority Act 1971 empowers the Central Water
Authoritys

(i) to study and formulats policy in relation to the control and use of water
for the following purnoges ~ inter alia - 1lend dreinage -— flood conirol —
control of scil erosicn - the abatemant and prevention of pollution of water.
TesSouUrces; .

(ii) to undertake measures for the preventiorn of malaria and other disemses;
(1ii) to establish, maintain and operate laboratories, experimental and research

gtations and farms for the conduct of experimernts and research in relation
to any of ite functions.

VIII - LEGISLATION ON WATER USE, GUALITY AND POLLUTIOK CONTROL

{a) Waste and miguse of water

Orie of the objects of cenfralizing under cne administration the different water
services which were provided by different hedies was to reduce the misuse of water and to
regulate and harmonize the recuiremernts of water for domestic, commercial, industrial and
agricultural purpcses, The Central Water Avthoriiy acts according to lhe requirements and
has no pre-estabiished standerd or principle by whioh to ablde except that existing water
rights must be respected. Bul even then it is provided in section & of fthe Rivers and
Canals Ordinance lane Laws of Hauritius Cap. 421 that portions of the water of any river or
gtrear may be removed therefrom by the authority of the Governor—General for supplying towns,
villages, public buildings or establishments and for similar purposes of public utility: due
regard being glven ite exsting and future intereste.

“{b) Health preservation

Section 150 of the Public Health Ordinance provides that it is the dusy of the
Sanitary Authority to take all lawful, necessary snd reasonably oraciical measures for
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oreventing the pollution dangerous to health of any supply of water which the public within
its district hae aright to use and does use for drinking -for domestic purposes and for
purifying the supply of water which has become polluted and to take measures including, if
necessary, (proceedings at law) againet any person so polluting any such seupply or polluting
any siream go as o be a nuisance or danger ‘to health,

Several regulations lmeown 28 the Washing Regulation {Notices) made under the authority
of the Public Hemith Ordinarce Lane Laws of Mauritius, Subsidiary legislation, Vol. II pages
994 fo 990 prohibit the bathing of ‘perscns and the washing of clethes, animals and articles
generally in specified rivers, rivulets, streuns or part thereof,

(¢} Pollution

Apart from the laws zlrezdy referred to under the heading "Health protection and
which wrovide for the prevention of pollution the Central Water Authority now has general
responsiblility fer preserving against the risk of pollution and informing consumers against
the use of water which has become polluted through circumstances beyond its control.

There is on the other hend a special part of the Rivers and Canals Crdinance {Part IV)
which deals with Pollution of Rivers and Canals. It prohibits the throwing of, sending or
allowing to flow into rivere and canals of scum, residue, refuse or any other liguid that
may tend o pollute watar,

- The  managers of sugar factories are made respondible for taking precautions to prevent
scum, residue, refuse and waghirgs from their factories %o be allowed fo flow into water
courses. Quite apart from making the pollution of rivere an offence, a aimplificd legal
procedure is se% out to give the Permenent Secretary of the Ministry of Heslth responsibility
for asking an injunction to a Judge in Charbers to stop immediately the pollution,
accidental or otherwise, of water courses.

IX — LEGISLATION QK UNVERGRCUND WATER RESCURCES USm

As mlready mentioned under the heading "Ownership of Waters", since 1969a&ll groundwater
has beccme State property and cannot be claimed by the owner of the land. However, iransitay
provisions were included in the Act of 1969, The first include those persons who before the
commencement of the Act have been a party to & written agreement with the Government in
relation to the abstraction, diversion, ohstruction, measurement or use of any groundwater,
Their rights under the agreement were preserved., The second provision allowed all persons,
who without any agreement had, prier tu the commencement of the Act, abstracted, diverted,
obstructed, measured or used groundwater or erected any works for this purpose and intended
contirming to do so fo apply for a licence within two months of the coming inte force of
.the Act., As far as was peseible their applications were favourably considered.

The purposes of the Act are (i) to vest all groundwater in the State (ii) to grant
licences for the absiraction, diversion, obstruction, measurement and use of groundwater as
well as for the conetruction or erection of any structure, apparatus, contrivance or device
for drawing groundwater.

The Central Waier Authority is responsible for the administration of fthe Act and for
the grant of licences.

Any person aggrieved by a decision of the futhority acting under the Groundwater Act
mey appeal to the Supreme Court.
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Provision is made to reguire any person who in the course of any digging, boring or
drilling operations who comes acrosg groundwater to notify the Central ¥ater Authority.

The Authority has power to make regulations to prescribe anything which it is permitfed
or required to be done under the Act.

The Groundwater Regulaticns published as Government Metice No. T4 of 1973 provide -
{i) for the manner in which applications for a licence must be made;
(ii) that the duration of the licence shall be for a maximum of seven yeaTs;

(iii) that the fee payable for a licence is fifty rupees for each year during which a
licence is granted.

The licensing authority may when issuing a groundwater licence specify the operations
which the licensee i3 allowed to carry on and the conditions subject to which the licence
is igsued, This provision is generally regarded as including the power to limit the amount
of water to be extracted during a period. No provision exists for the payment of the amount
of water tzken or water licenced to be taken.

X - LEGISLATION ON CONTROL AND PROTECTION OF WATERWOWKS AWD STRUCTURES

(a) Waterworks construction

The construction of works in rivers to draw water therefrom is made by the riparian
landowner who possesses righte in that river. BSimilarly the licensee of groundwater is
responsible for the construction of works which are necessary to abstract water from the
well, A riparian landowner may have works made on the opposite bank of the river on
payment of a fair indemnity to be fixed before the works begin. However, the riparian
landowner on whose lands the works are constructed may claim the right to use the works
in common with the owner of the works on conditicn that he contributes to half the cost
of the work and of maintenance. In that case he must reimburse the indemnity if he has
already cashed it.

(L) Waterworks operation and maintenance

A distinction must be drawn between those water works which are used for irrigation
purposes and those which are used for domestic, commercial or industrial purposes. The
first are in general privetely owned and it is the responsibility of their owmers to mainiain
and operate the waterworks., The secend are now under the general responsibility of the
Central Water Authority in respect of reservoirs, distribution pipes but exclude the
service pipe of the consumer which is maintained by the latter,

{¢) Waterworks protection measures

The Central Water Authority (Water Supply for Domestic, Commercial and Industrial
purposee ) Regulaticns inelude under the heading "Water Works" the different systems of
canals, conduits, mains, pipes, wells, dams, reservoirs, fountains,treatment works, machines
and appliances of the Authority for supplying and measuring water for domestic, commercial
or industrial purposes and include gll works, structures, lands, rights of way and other
appurtenances held by the Authority for the purpcses of carrying into effect the purpose
of these Regulations.
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For the protection of those water works regulation N. 11 of these Regulations provide
That any person who does or omits fo do any act whatsoever which is likely to impede the
flow of water eor to polluie water or fo render it unfit for use or consumption shall commit
an offence. Similarly those who trespass on any land held by the Autherity for the purpose
of carrying into effcect the provisions of these regulations and on or nsar which a notice
Fiving adeguate warning totrespassers has been committed shall also commit an offence.

XI - LEGISLATION ON THE DECLARATION OF PROTEdTED ZONES OR AREAS

Bection No. 11 of the Town and Country Planning Board may declare any ares s
"plamning arez" and shall then prepare a scheme in respect of that area which shall include
inter aliz -

(i) Pacilities for the construction of worke in relation to water .supply, sewerage,
drainage, sewage disposal (First Schedule —~ Part iV).

(ii) Preventing the pollution of gtreams, water courses, rivers, wells, lakes
(First Schedule, Part VI No. 8).

XIT - GOUVERNMENT WATER RESOURCHES ADWINISTRATION AND INSTITULICHS 1/

In recent years and in the course of a gradual process the administration of all
water resources war entrusted to the newly created Central Water Authority which as its
ngme suggests has assumed responsibility for the conitrol, development and conservation of
surface and ground water a1l over Meuritius. 4t the tlime of writing only uvne service
(sewerage) has not yet been vested im the Authority.

The Minigter of IEnergy has parliamentary responesiblity for water affairs. He may
in relation to the exercise of the powers of the Authority - under the Act ~ give such
directions to the Authority as he considers to be necegeary in the public interest and
the Authority is bound to comply with his directions.

Trhe Central Water Authoritly is conirolled and administered by the Central Watér Board.

(a) Constitution of the Board

The Central Water Beard consists of seventaen members, six are appointed, eight
nemineted and fhree are ex—officio membars. Tae firast group of six are asppointed by the
Minister they include the Chairman whe is appointed personally by the Minister and five
representatives of small planters, large planters, millers, industry and the consuming
publie after consultation with the respectiive associations of those consumers, if any.

The second group of eight nominated members are representatives of the various Government
ministries who are directly or indirectly cmcerned with the water policy. Thay include:

an engineer from the Ministry of Works and officials from the Ministries of Finanoce,
Houzing Tands and Town and Country Flanning, Reonomic Planning and Development, Cooperatives
and Cooperatives Development, Commerce and Industry, Local Government, and Energy. The
thres ex—officio members are the CGeneral Manager of the Central Water Authority, the Chief
Agricultural Officer, the General Manager of the Central Zlectriciiy Board. An aprnointed
member holds office for one year but is eligible for re-sppointment &t the end of his term

l/ This Chapter includes also Ghapter XITI "Special and Autonomous Water Resources
Development Agenciea',
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of office,

{b) The General Manager

He ig the Chief Bxecutive Officer of the Autnority, and is appointed by the Minister
and ie responsible for the exesution of +the policy of the Authority and the control end
management of its day 1o day business. In the exercise of his functions the General WManager
acts in accordance with such directions as he may receive from the Beard.

IIIT - SPECTAL AND AUTONCMOUS WATER RESOURCES DEVELOPMENT AGENCIES

All previous apecial and auitonomous water agencies have been incorporated in the
Ceniral HWater Authority.

XIV - LEGISLATION CN WATFR RESOURCES DEVELOPMENT FINANCING

(a) Government financial participation

For the implemcntation of its policy and for the performance of its duties under the
Act the Centval Water Authority reccives financial aid from the Central Government, In
connection with the development of specific water works the Authority hae received aid from
Toreign Governments ard international organizaticn.

The Central Water Authority Board is governed by the Stafutory Bodias (Accounts and
Augit) Act Lo. 2 of 1972 which provides that the Board shall as soon as practicable after
the end of each financial year Furnish to the Minister of Energy a report dealing with
the activities, policy and financial position of tihc Central Water Authority during the
year as well a® a copy of the sccounts of the Authorily for that year duly audited in the
manner prescribed by law, together with the auditor's report thereon. The Minigter in
his turn lays a copy of the annual repert and zudited accounts of the Authority on the table
of the Legizlative Assembly.

(t) Water rates and charges

Section 21 (C) of the Central Watcr Authoriiy Act No. 20 of 1971 provides that the
Authorify shall, subject tc the approvel of the Hinister of Energy, have power 3o determine
and levy the rates or fees for lthe supply of waler lor any purpcse including sewerage.
Section 49 of the same Act provides that the Hoard may make such regulations as it deems
necessary for carrying inlc effect the provisions of the Act. By virtue of those powers
the Board has made Regulations which fix  the price of weter for irrigation and for
demestic, commercizl and industrial purposes.

Tae price of the water for irrigation differe according to the reservoir from which
it is supplied. The consumer pays the amount of water agreed to be supplied even if he
has not consumed the whole of that amount. However, where the supply is interrupted for
fifteen consecutive daye or more for any reason not attributable to the consuncr. he shall
pay a price calculated by dividing the rumber of days during the year on which waler has
besn supplied by 350 and multiplying the result by fthe amount agreed to be pald for cne
year's Supply. '

In respect of water supplied for domestic, commercial or industrial purposes the
flow of water supplied to every consumer is measured by a meter provided and set up by tue
Authority at the consumer's expense but which remeins the property of the Authority. Where
a mefer is reroved for repairs the amount of water consumed is calcoulated hy reference to the
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average daily rate of consumption as evidenced by the last two readings made before the
removal of $he meter. A consumer who is dissatisfied with the reading or the meter may in
writing require in the Authority to have the meter examined in his presence.

The Authority msy authorize the supply to be regulated by means of a prise-cock or
genuge orifice., This provision is intended fto meet the rights acquired by certain consumers
under previous legislation.

The Water Rate is the same irrespective of the purpose Br which the water is used. The
initial 10 cubicmeters are paid at 15 cents per cubic meterz. This being a minimum charge
of R 1.50 for one menth. The next 1% ocubic meters at 25 cenis per cubic meter. The next 75
cubic meters at 45 cenis per cubic meter. The next 1350 cubic meters at 60 cents per cubic
meter and any additional amourt at 75 cents per cubic meter, The mauritian cent is egual
to .00155 U.5. dellars.

4 congumer must also pay a deposit which varies with the size of his meier which may
be used by the Authority %o seftle unpaid water charges.

XV ~ WATER LA IMPLEMENTATION

(a) Juridical Protection of existing water rights

The law defines Vexisting water righi" as "any right in any irrigation works, or
any work whatsocever relating to water and any right teo any water from any river, stream or
canel being a right other than in ground water which belongs o any person or bhody
corporate (other than a body corporate established by law for public purpcses) before the
coming into operation of the Central Water Authority Act in 1971,

The Authority cannot in relation to an existing water right exercise any of its
powers under the Act except with the written consent of the owner of the right or until
the Avthority has acguired full fitle in the water right.

The law empewers the Autherity to establish procedures for the recognition of
existing water rights for the reagsessment, variation and re—allocation-of existing waler
rights and for the grant of new water rights. The Authority has not yet esfablished those
procedures,

Until these procedurss are established the Supreme Court hae jurisdiction under +the

Rivers and Canals Ordinance to grant water rights and to control the exercise of the rights
by the water users.

{b) Kodification, termiration and re~allocztion of water rights

tntil such time as the Rivers and Canals Ordinance and the Irrigation Ordinance are
repealed the Supreme Court has jurisdiction under those Ordinances to grand, wvary, cancel
or aménd water rights. However, the jurisdiction of the Suprcome (ourt is restricted as
s. 46 of the Central Water Authority Act, 1971 provides that after the commencement of thig
4ot no-person shall construct any irrigation works or other water works except with the
written permisgion of the Authority who may impose conditions to the grant of $ne psrmissiorn.
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SIERRA LEONE 1/

I - INTRODUCTION 2/

The Republic of Sierra Lecme, ronghly circular in shaps, is a compact countiry of some
72;500 square kilometres located in the south~westernm part of West Africa. It is bounded

on the wesl by the Atlantic Ocezn and, inland, by Ouinea on the north and by Liberia on the
south—east., '

Its varied terrain includes the striking, mountainous Sierra Lecne Peninsula, a zone
of low—lying coastal belt zlong the Atlantic Ocean, a wide plain extending inlané to about
the middle of the country and, east of the plain, lands rising to a broad, modsrately
elevated plateau from which emerge occasiopal hill masees and mountzine that include the
Bintumani, West Africa's highesgt point.

The climate is tropical with usually high temperatures and humidity. HReinfall is
abundant everywhere but received during a single wet season that alternates with a dry
seagon of somewhat shorter duration.

The country drains entirely into the Atlantic Ocean through nine roughly parallel,
major river basins that ruan generally nerth-east to gouth-west, In the western part of
the plains, these feed a series of swamps captured in the low lands, or Boiilands. Five
smaller basins confined to the coastal area, three mizor basine on the Sierra Leone
Peninsula, and Sherbro Island form another three distinct water resources areas. Of the
ma jor basing, four are internationalt +the Great and Little Scarcies basing which Sierra
Leone shares with Guinea, the Moz basin shared with CGuinea and Liberia, and the Mano basin
shared with Liberia.

All rivers are s%ill undeveleped and, together with groundwatier regources which are
abundant, supply water for drinking, animal watering and homestead gardens. Rain-fed
crops are grown on up—lande, but mangrove and swamp rice cultivation provides a large
part of the yearly harvest. Double cropping is rare in a still prevailing cubsistence
economy which occupies some 80 per cent of a population of some 3 milliem. Major
pooulation groups are the Temnes in the west and the Mendes in the south-east; the Fullahg,
a gemie~nomadic tribe of herdemen, are prevailirng over lesger ethnic egroups in the north,
Some AO per cent of the population ig Moslem,

Sierra Leone's maim exports are diamonds, rutile and bauxite which are mined inland
in the west and east, Iron ore was also mined in the north-west,

1/ Reproduced from: Water Resocurceg Legislation and Administration ip Sierra Leone,
by Bernard J. Wohlwend, Legal Officer, Legislation Branch, TAD Legml Office,
UNDP/FAO/SIL/T}/OO2, Land Resources Survey Project, Micsion Report, Rome, December 1978.

g/ See: Area Handbook for Sisrra Leone, D,A, Pam 5%0=180, American University,
Washington I.C., 1976.




- 163 -

The juridice-politiecal bistory of Sierra Leone may be roughly divided into three main
periodet the pre-Eurcopean, the British and the post-independence periods.

45 Sierra Leone 12ys outside the realms of the early empires of sub~Sahara Wegt Africa,
little is known of history before the fifteenth century. While the present~dey popula-
tion includss a minority, concentrated along the coast, whose ancestors have occupied the
country for 2 thousand years or more, the majority are descendanis of groups that arrived
in several waves beiween the twelfth and nineteenth centuries. One m2jor migration pushed
southward by political events in the empires of the north coincided with the arrival of
the first European expiorers in the second half of the fifteenth century. The Portuguese,
the British, the French and, in lesser nuwbers, the Dutch and the Danish, established
trading companies which rapidly became the agents of the trade in human lives between Afri-
san rulers and itransatlantic shippers. Not until the 1790's a coiony of former slaves from
England, Wova Scotia and Jamaica was established under EBritish conirol on the Sierra Leocne
Peninsula; after the British Covermment outlawed the slave trade in 1807, thousands of

Africans who had heen enslaved were recaptured and released in Freetown where they now
form the so-called Creole community, & largely westernized and influential minority.

The changing interests of Eurcpean nations towards the end of the nineteenth century
set off a great race to divide Africa among their colonial empires. Oreat Britain finally
proclained a Protectorate over the mainland of Sierra Leone in 1896, aut retained the
peninsula under colony status, While British law and institutions had been
breought to the Colony, British rule over the Protectorate wes intended to make as little
ochange as possihle in the exiating order, leazving direct rule to ths traditional chiefs.
As a result, individual land ownership was introduced in the Colony while in the Protecto-
rate land remained, and still is, held in trust by family and village vnits. Water
resources beipg plentiful, British legislation was limited to domestic water supply,
drazinage and health régulations within a2 Common Law baged riparian system which, although
grounded on landownership rights, was not fundamentally different in its operation from
the native law environment prevailing within the Protectorate.

After World War II; Great Britain's desire to lighten its burden of colonial rule
coincided with the demand for self-government that spread from the Crecle community teo the
educated minority in the Proteclorate. OSelf-governmment was granted in 1957 and independsne
snbssquently achieved on 27 April 1961. The new Constitution created a parliamentary
system while the Queen, as titular head of state, appointed a governor general as her
representative., Following ten years of political unreat, the Republic was finally
proclaimed on 19 April 197%. Rivelries among political parties subsequently led to the
establishment of a single party system and to the promulgation, on 14 June 1978, of a new
Constitution which provides in particular for the respect of customary law and usage as
well as for the conservation, development and utilization cof natural resources to be basged
on the principle of community interest.

I1 ~ LEGISLATICN IN FORCE

The legislation directly or indirectly governing water resocurces ip Sierra Leons
inecludes the following:
Te The Conmtitution of Sierra Leone, 1978 {Act No. 12 of 1978).
2. The Provinces Act {Cap. 50), as amended.
3. The Chiefdoms Councils Act (Cap. 61), as amended.
4. The Chiefdoms Councils {Farming Areas) COrder, 1955 (Cap. 61).
5. Tne Chiefdoms Treasuries Act (Cap. 52).
6. The Frestown Improvement Act {Cap. 66), as amended,
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The Freetown Improvement Hules, 1953 (Cap. 66).

The Freetown Fire Prevention Measures Act (Cap. 68).

The Rural Area Act {Cap. 75}, as amended.

The Dietrict Councils Act (Cape 79), 85 amended.

Toe Town and Country Plamning Act (Cap. 81), ams amended.

The Public Lands Act {Caps 116).

Tae Unoccupied Lands Act (Cap. 117).

The State Lands Conservancy Act (Cap. 118).

The Concessions Act (Cap. 121), as amended.

The Provincial Lands Act (Cap. 122), as amended.

The Ferries Act (Cap. 131).

The Forestry Act (Cap. 189), as amended.

The Minerals Act (Cap. 196}, as amended.

The Mining (Mineral 0il) Act (Cap. 197).

The Alluvial Diamond Mining Act (Cap. 198), as amended.

Ths Rokel River Water Rights Agreement (Ratificatiom) Act (Cap. 206),
Toe State Lands Act, 1960 (Aot No. 19rof 1960), as amendéd.

The Public Health Act, 1960 (Act No. 23 of 1960), as amended,

The Timdel Chiefdom Canoes, Boats, Pish and Fish-Trading Bye-Laws, 1960,
The XKagboro Chiafdom Canoes, Boats, Fish and Fish~Trading Bye-Laws, 1960.
The Guma Valley Water Act, 1961 (Act No. 3 of 1961), as amended.

The Chiefdom Council (Pendembu~Gowahun) (Pendembu Town Water Rate)Bye-Laws, 1962.

The Weter (Control and Supply) Act, 1963 (Act No. 16 of 1963), as amended.

The Local Courts Act, 1963 (Act No. 20 of 1963), as amended.

The Electricity Corporation Act, 1964 (Aot No. 5 of 1964), as amended.
The Waterways Act, 1964, (Act No. 54 of 1964).

The Ports Act, 1964 (Act No. 56 of 1964}, as amended.

. The Courts Act, 1965 {Act No. 31 of 1965), as amended.

The Chiefdom Couneil (Nimi Koro) (Jaiama Town Water Rate) Bye-Laws, 1965.

The Statutory Nuisance (Summary Punishment) Act, 1969 (Act No. 20 of 1969).
The Port Authority (Port Tariff) Regulatioms, 1970.

The Interpretation Act, 1971 (Act No. 8 of 1971).

The Sierra Rutile Agreement 1972 (Ratification) Act, 1972 (Act No. 1 of 1972).
The Wildlife Conservation Act, 1972 (Act No. 27 of 1972).

'The Freetown Municipality Act, 1973 (Act No. 20 of 1973).

Assignment of Hesponsibility to Ministers, Government Notice No. 142, The Sierra
Leone Gazette, Vol. CVIII, No, 10, 4 February 1977.
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According to the Constitution, %he laws of Sierra Leone comprise the Constitution
itmelf, parliamentary enactments, orders, rules and regulations and the common law which
includes the doctrines of equity and customary law, or the rules of law which by custom
are applicable to particular communities, j/

In addition, both the regular courts of law and loczl courts are called upon to apply
general as well as customary law g/; as a result, the legal regime of water rescurces in
Sierra Leone is subject to a mixed system of statutory and customary law whioh camnot
reasbnably be dissociated. Neverthelessz, the law applicable to the Western Area, or former
Colony, is general law, whereas thal applicable to the Provinces, or the former Protecto-
rate, includes hoth general and customary law.

Finally, laws which were applicable before the Constitution of 1978, including
English Commen Law and Statutes not repesled by the Constitution of 1971, continue in
force ;/ gubject to modiftcations, adaptations, qualificetions and exceptions in conformi-
1ty with the present Constitution.

ITI - THE JURIDICGAL STATUS OF WATER RESOURCES

Basically, the English Common Law based riparian docirine, according to which water
resources follow the legal regime of the under— and’ over—lying land, applies in Sierra
Leone as land ie deemed to include thait "covered by water, any house, building or
structure whatscever and any estate, interest or right in, 1o or over land and water." j/
Tt is therefore necessary to analyse the legal regime of land which is different in the
Western Arez and in the Provinces.

Within the Western Area, é_/, there are the following types of lands:

1. State Lands which consist of all lande beleonging or acquired by or for the State
for public purposes or otherwise, including shores, beaches, lagoons; creeks, rivers,
estuaries and other places and other waters whetscever belonging te, acquired by, or which
may be lawfully disposed of Ly or on behalf of the State. 1/ TFurthermore, any right
granted on State Lands does not, unlese provided otherwise, confer any right to (a) the
water of amy spring, river, lake or stream other than such waters as may be required for
domestic purposes upon the land which is subject of the grant, and (b) to the foreshore
or to the banks of any navigable waterway, §/

Constitution, 1978 (Act Ko. 12 of 1978), Sec. 125.

The Courts Act, 1965, as emended; the Loecal Courts Act, 1963 (Act No. 20 of 1963),
ag amended.

Congtitution, 1978 (Act Ne, 12 of 1978}, Sec. 177.
ibidem, Sec. 125 {5).
Interpretation Act, 1971, Sec. 1.

The Western Area includes the Sierra Leone Peninsula, Tassoh Island, the Banana
Islands and the Sherbro Urban Disirict, Interpretation Act, 1971, Sec. 1% The
Provinces Act (Cap. 60), as amended, Sec. 2.

The State Lands Act, 1960 (Act No, 19 of 1960), as amended, Sec. 1.
Tbidem, Sece 7 (1)

S
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2. Imocoupied Lamds which include land that for twelve comsecutive years has not beem
Tut to beneficizl use either for cultivation, inhabitatiom, colleoting or atoring water, or
for any industrizl parposez, unless popsession is proven or the land is planted with perma-
f/mt tree orops; _1/ such wioccupied land, 4f not claimed by anybody becomes State Land
2/«

3« Public Lands which inolude land aceuired by the Govermmemt for publio works. j/

4. Privete Lands on which, according to the riperisn doctrine, all weters, except
undsrground water flowing in known and defined chammels, vest in the landowner for the
duration of the effeotive pomsession thereof.

Within the Provinces; acoording to law, there is only one type of land:

%« Provincial Lands which vest in the Chlefdom Cpuncils who hold such lands for and
on behalf of the local commnities ooncerned. 4/ Provincial land and water rights are
thus regulated by custemary law, except for non-natives, i.6., citizens of non-dfrican
origin and citisens having thelr principal residence in the Western Ares. :

Revertheless, in the recent practice land appears to have been effectively hought
in the Previnces and made to vest in the private ownership of the landowner, in fact of
citizens having their principal residence in the Westerm Area.

Finslly, the water legisiation of Sierra Leome prevides for Water Supply Areas to
be declared hoth in the Western Area and in the Provimoes, for all matural wabter supplies
therein to beoome the property of the Govermment and for the control thereof to weat in
the Minister of Euergy and Power. 6/

IV - THE RIGET TQ USE WATER OR WATER RIGHTS

(a} Mode of acguisitiom

Except for limited domeetic purposes, the right to use water on State Lands iz acquired
by virtue of a licence, j/ an agricultural lease _@/ or & navigation licenoe. _2/

The Uncccupied Lands Act (Cap. 117),; Seos 4.

Tbidem, Sec. 10

The Public Lands Act (Cap. T5), as amended, Sec. 4.

The Provincial Lands Act (Cap. 122), as amended, Preamble.
Tbidetns The Sierra Leone Citizenship (Amendmemt) Aot, 1976.
(Ach Ko, 13 of 1976).

The Water {Comtrol and Supply) Act, 1963 (Act No. 16 of 1963},
as amended, Sec. 4.

The State Lands Conservamcy Act (Cap. 118), Seo. 3 = 4.

The State Lands Act (Cape 117), Se0e 2, 14e

The Waterways Aot, 1964 (Aot No. 54 of 1964), Sec. 15.

oley o Mistnle
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On Unoccupied Land, the right ioc use water is aoquired by acquisitive presoription of
at least 12 years; 1/' and on Public Lapd by virtue of a licence, axcept for domestic water
uses which are fres from any natural water esmpply at any place to which lawful access is
maintained. g/

On Private Land, the right to use water ie acquired together with ihe opwnership or
lawful possession of the land,

In the Provinoes, custowary law provides for water resources to be of free access to
all for drinking, anumal watering, domestic, fishing and navigation purpeses in natural
water supplies; the right to use water within oommuniiy held lands in however subject o
the agreement of the competent local authority and, for non-members of a community, to the
congent of the initerssted member or members thereof.

In addition, seotoral water uses are subject io special right acquisition procedures.
Within Water Supply Areas, other than domestic uses from natural water supplies are
gubjeot to & licence granted by the competent Water Authority; é/ cwners and cociupiers of
premises may request a piped water supply by contract _4/ or have acceps to a public
standpipe for the use of which they are subjected to the payment of & water rate. j/ The
holders of mining rights may be granted a Water Right Licence Q/ or a Dredging Licence 1/1.
The right to engage in commercial navigation is subject to & licence, 8/, as is that to
operate non~governmentsal river-crossings. 2/ Within Forest Reservea and Protected
Forests, & Clearing Licence is required in order to secure a water supply. _12/ An Energy
Production Licenoe is required to produce hydroeelectric power in excess of 3 KW. _11/

Finally, the right to use water on privately owned land or on Provincial Land whereon
citizens have customary rights mey be acmuired by virtue of a land concession. 1_2/

(v) Water use authorizations, licences ahd conocesgiong

1, A Licence to use water on State Lande is issued for a term of A4 years by the
Minigter of Lands, Houeing and Country Planning, subject to such cenditions as are considered
neceseary for the prevention of drought, the reduction of rainfall or the reduction or
polluticn of the water esupply; this licence is subject to & fee, 1;/

The Unoccupied Lands Act, 1960 (Act No. 16 of 1960), as amended, Sec. 3.

The Water (Centrol and Supply) Act, 1963 (Act Mo, 16 of 1963}, as amended, Sece 4.
Ibidem, Sec. 5 (1).

Tbidem, Sec. 213 The Gusa Valley Water Aot, 1961 (Act No, 3 of 1961), as amended,
Seces 370

The Water (Control and Supply) Aot, 1963 (Act No, 16 of 1963), as amended, Seo. 2,
19; 'The Guma Valley Water Act, 1961 (Aot. No., 3 of 1961), as amended, Sec. 63.
The Minerals Act (Cap. 196), ae amended, Sec. 53 (1).

Tbidem, Seo. 59, 61.

The Waterways Aot, 1964 (Aet No. 54 of 1964), Sec. 15.

The Ferries Act {Cap. 131), Sec. 9 (2), (3).

The Forestry Act (Cap. 1895, as amended, Sec. 16 (3).

The Eleotricity Corporatiom Aot, 1964 (Act No. 5 of 1964), as amended, Seo, 27.
The Concessions Aot {Cap. 121), as amended, Seo. 2.

The State Lands Conservancy Act (Cap. 118), Sec. 5, 7 - 8.

CRligteee v ek
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2+ An Agricultura] Lease on State Lands covers all aotivities connected with
agriculture, cattle brseding, cultivation and forestry; it provides for the lessee to
improve and develop natural resocurcss on the leased land in a prudent and businessliks
manner. 7}

3. A Licence to use water within a Water Supply Arez ie granted by the competent
Water Authority on such terms and conditions as it deems fit. 2

4« A ¥Water Right Licence is issued to a mining right holder by the President if
required to cbtain and convey from any river, stream or wotercourse outside the mining
area sach velume of water as may be required for mining; the licence holder is further
entitled to occupy the land required for a dam, reservoir, pumping station and for the
conveyance of such water by pipes or other means, provided (a) no lieence is granted
until & one-month prior notice has been published in the Official Gazette and posted in
the Office of the Chief Inspector of Mines, and ({(b) no licence is granted if shown that
it would be liable to prejudicially affect exieting water rights, or unlees agreed or
arbitrated compeneation is paid. A provisional licence is then granted pending the
iszuance of the definitive right. Applications for water right licences are to be in the
prescribed form. 3 '

5¢ A Dredging Licence iz issned by the President to 2 mining right holder op such
terms and conditions as he deems fif; before the licence is issued, the President
prescribes in each case the amount of eecurity to be deposited. ﬂf

6. A Navigation Licenoe is issued for boats and boatment plying for hire; the
issuance procedure is o be'in accordance with regulations issued by the President. j/

7. A River—Urossing Ligence is issued for & term of iwo years, free of charge, by
Provincial Districlt Councils to non~Governmental operators. §/

B. A Clearing Licence ig issued by the President if necessary to survey and secure
a water supply within Porest Heserves and Protected Forests; this licehce is issued for a
term and on conditions prescribed by the President. 1/

9. A Power Production Licemce is issued by the Electirlcity Corporation on the basis
of an application indicating the proposed supply and the nature of the undertaking, together
with annezed plans. Applications are subjeot to a public notice published in the Official
Gazette for two montha. The Corporation is entitled to recquest 2 security payment. §f

10. A Land Concession constitutes a written title by which any right in land, interest
or property in or over land with respect to minerals, timber, rubber or other products of
the scil ie granted by the owner of private land or a citigen having customary rights over
provincial land. 2/ A grent for cultivation does however not constitute a concession, and
dees therelere not require a court ingquiry in order to prove the validity thereof; cxcept
if the grant is made to the Govermment, conveyed land may not exceed an arez of 20 Ha nor a
term of 99 years, JQ/

The State Landg Act, 1960 (Act No. 19 of 1960), Sec. 2, 14,

The Water (Control and Supply) Act, 1963 (Act No. 16 of 1963), ae amended, Sec. 5 (2).
The Minerals Act (Cav., 196), as amended, Scc. 53-54.

Ibidem, Secs 59 .

The Woterways Act, 1964 (Act No. 54 of 1964), Sec. 15.

The Ferries Act (Cap. 131), Sec. 9 (2), (3).

The Forestry Act (Cap. 1895, as amended, Seo. 16 (1), (2).

The Flectricity Corporation Act, 1964 (Act No. 5 of 1964), as amended, Sec. 27.

The Concessions Act (Cape. 121), as amended, Sec. 2.

Tbidem, See, 2, 6 (3), 9.
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Vv = OFDER OF PRIORITIES

Whereas, according to customary law, an absolute priority is glven to the right to use
water for drinking purposes, the fact that water resources in Sierra Leone are plentiful
throughout most of the year has not called for a general statutory declaration of priorities
between different uses, existing rights or areas.

Nevertheless, gectoral enactments do pfovide for one or another type of water use
priorities.

{a) Between different uses

Within the Limlta of Supply of the Guma Valley Water Company for instance, domeatic
uses of water have priority over all other consumptive uses if the demand projection does
not allow for these other uses to be satisfied. j/

In the Freetown City Council Area, on the o¢ther hand, the uae of water for fire-fight~
ing takes precedence over all other uses. g/

{(b) Between different exisiing rights

Within the Limits of Supply of the Guma Valley Water Company, the protection of river
navigation hag priority over all other uses, ;/ The same applies in respect to fishing,
health and hydro-power development activities.

(¢) Between different arcas

The Sierra Leone Deovelopment Gompany, which operated the Marampa Iren Ore Plant in
the Northern Province, has been granted an exclusive and preferential right to the use of
the Rokel River waters by special agreement j/; the Company is however recuired to provide
downstream users with an adecuate supply of water and, in periocds of shortages, with a
daily supply, up to the volume of water extracted, sufficient to meet their customary
needs., 6

The Cumna Valley Water Acf, 1961 (Act No. 3 of 1961), as amended, Secs 47.
The Freetown Fire Prevention Measures Act (Cap. 68), Sec. 8.
The Rokel River Water Rights Agreement {Ratification) Act {Cap. 206), Sec. 2 = 3.

The Waterways Act, 1964 (Act No. 54 of 1964), Sec. 15; The Public Health Act, 1960
(Act No. 23 of 1360), =8 amended, Sec. 1453 The Electricity Corporation Act, 1964,
(Act No. 5 of 1964), as amended, Sec. 45.

The Rokel River Water Rights Agreement {Ratification) Act, Secs 3 a) and g).
The Cuma Valley Water Act, 1961 (Act No. 3 of 1961), as amended, Sec. 34 (5).

e e R
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VI - LEGISLATION ON BENEFICTAL USES OF WATER

(a) Domestic and household uses

Domestic water uses cover drinking, washing, coocking and sanitary purposes, but exclude
the uge of any bath having a papacity (measured to ths central line of the overflow pipe) in
excess of 225 liters; included are limited househcld, garden watering and private wehicle
washing purposes, but without the use of a hoseripe or similar apparatus connected to an
inside tep; 1f excluded are industrial, irrigation, commercial, animal watering, ornamental,
storage, laundrying, the supplying of ships and other non-domestic purposes, 2/

Except by Presidential Order providing otherwise, the supply of water within Water
Supply Areas is to be a meisred supply: ;/ neverthelesg, the Water Authorities may, subject
to the approval of the Minister of FEnergy and Power, supply water at any other conditions. g/
In addition, the WHater Authorities are ic manage and conirol public founsains, or stand-
pipes, and the hourly supply therefrom,

Within its Limits of Supply, ihe Guma Valley Water Company which supplies water to the
Freetown City Council Area, ie under an obligation to provide users having complied with all
requirements respecting inside services with a constant supply of wholezome
water at a reasonable pressure, though by gravity only, for domestic and household purposes
5/ e

In addition, every home and schoel within Hesltih Areas are, to the extent possible, to
be provided within a reasonable distance I/ with a sufficient supply of potavle water for
domestic purposes; and, in every building lease granted on State Lands, the lessee iz under
an ohligation to gecure a water supply in accordance with the relevant regulations. §/

Nevertheless, in the Provinces as well as in the Westerm Area, dug wells provide, in
fact, & non-negligible part of the total water supply for drinking and domestic purposes,
especially during the dry season. Most wells are either privately owned or pessessed by
families; jointly sunk and maintained welle are sometime operated in the Prowvinces, as are
gome village waells, In this latter case, the Village Headwan is the guardian of the well
and the holder of the keys of the well cover.

Mumerous villages have alse been equipped with a gravity water supply feeding stand-
pipes from a nearby stream or spring. Stand-pipes are equipped with a stop-ocock. Local
authorities are responsible for the operation and maintenznce of these supply systema for
the use of which an annual charge is levied on beneficiaries.

1/ 'The Guma Valley Water Act, 1961 (Act No. 3 of 1361}, as amended, Sec. 2,

2/ The Water (Control and Supply) Act, 1961 (Act Ne. 2 of 1961), as amended, Sec. 2.
3/ Ibidem, Sec. 22,

&/ Tbidem, Sec. 26.

Ibidem, Secs 24 (2).

The Guma Valley Water 47+, 19561 {Act No. 3 of 1961), as amended, Sec. 37-38, 47.
The Public Healtn Act, 196C (Act No. 23 of 1960), as amended, Sec, 92,

The State Lands Act, 1960 (Aot No. 19 of 1960), as amended, Sec. 13 Bb).

The Chiefdom Council (Pendemtu-Gowahun} {Pendemtm Town Water Rate) Bye~Laws, 1962
and the Chiefdom Council (Nimi Koro) {Jaiama Town Water Rate) Bye-Laws, 1965, Sec. 3.

SECRER
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(b) Municipal uses

Within its Limits of Supply, tbe Guma Valley Water Company provides on agreed ierms
the City Couneil of Frsetown with water supplies for the cleanging of sewers and drains,
the cleasnsing and watering of sireets and the supply of pumps, baths and wash-houses. 1/
To this emd, the Company is entitled; as are all Water Authorities within their Water
Supply Aress, to lay and maintain pipes, to opemn and break streets, sewers, drains or
tunnels, subject to the satisfaction of the Street Authority or, by notice, to cause any
Street Authority, againet compeneation, to c¢lose and reinstate such property into its
prior cenditiona. g/ The Company ie also entitled to merve notice on persons causing
damages to its weter supply system and street installations to proceed with; or ocause the
reinstatement thereof into working conditions. 3/

As Fire Authority, the City Couneil of Frestown secures from the Quma Valley Water
Company, at ite own cost, and maintains or casuses fire hydrants to be secured and meintained
and controles the use thereof, 5/ To this end, the City Counoil has the power to enter
any property and to do 2ll neoessary acts, whether causing damages or not, as may be reason—
ably required to extinguish fire outbresks; and the Senior Officer of the Fire Brigade is
empowered to tap water from any source of supply and to cut all other mains and pipee in
the area in order to provide greater supply and pressure, this without liability for
correapondingly reduoed water supplies elsewhere.

Within Town Plamming Arsam, a Scheme prepared under the oontrol of the Minister of

Lande, Housing and Country Planning provides for the regulation of water supply, drainage
and pewerage as well as for the prevention of gurface and underground water pollution, é/

(¢) Agrioultural uses

In Sierra Leons, agriculture is essentially rainfed; some weter control measures
to provide limited supplementary irrigstion in order to extend somehow the crop season
take place, locally, on lands bordering rivers and in the Boliland swamps. Water retention
and diversion structures, fuweders, bumds and drains ere constructed each season on family or
village lands by the local commnities concerned, Very few larger scale irrigation schemes
have been or are being operaied as projects; irrigated sugar cane plantations are now being
developed. '

In such a context, the need to regulete irrigation water uses has remsined very limited.

Hevertheless, provision is made for the Water Authorities to regulate the construction,
maintenance and use of irrigation, drainage and related works within their reaspective Water
Supply Area. j/ In every lease granted on State Lands for agriculture, cattle breeding,
cultivation or forestry purposes, the lessee is under an obligation to improve and develop
netural resources thereon in a prudent and busineeslike manner, and to abstain from the
undue destruction or aexhaustion of irees end plants. 8§/ '

The Guma Valley Water Act, 1961 (Aot No. 3 of 1961), as arrended, Sec, 40,

Tbidem, Sec. 41; The Water (Contrel amd Supply) &ot, 1961 (Act No. 3 of 1961),

ag amended, Sec. 10,

The Guma Valley Water Aot, 1961 (Aet No. 3 of 1961), as amended, Sec. 42-43.

Ibidem, Sec. 393 The Freetown Fire Prevention Measures Act (Cap. 68), Sec. 11.

The Freetowm Fire Protestion Measures Aot Scap. 68), Sec, 2, 7 - 8.

The Tewn and Country Plarning Act (Cap. 81), as amemnded, Seo, 20,

The Water (Control and Supply; Aot, 1961 (Aot No, 3 of 1961), as emernded, Sec. 48b).
The State Lands Act (Cap. 117), Sec. 2, 14.
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i the Provinces, Chiefdom Councile issue orders for the purpeose of setting aside areas
to be specially reserved for grazing snd mixed farming, and regulate the allocation and use
of these areas, 1/ Catile raiging is essentially undertaken by the Fullahs, a semi-nomadic
tribe, in the northeastern part of the country; during the dry season, herds occasionally
damage cropping areag in their gearch for water. Disputes arising therefrom are settled
according to customary law.

(d) Fishing

Individual fishing in inland waters is free for everybody having lawful access to
rivers, streams, lakes and ponds; the only resiriction thereto is ihe protection of navige-
tion g/ and the customary law prohibitieon to fully close watercourses for the purpose of
catching fish so as to prevent fish reproduction,

Commercial fishing in the Provinces is restricted to Chiefdom natives or residentswho,
for at least 3 years, have been paying the local tax. Ewery native craft and other boats
are registersd with the Chiefdom Council concerned who maintains a register of fishing
canoes and boats. Boat regisiration, fishing and fish-breeding in the Chiefdoms is subject
to a yearly fee.

(e) Hydropower

Except for a small 2.4 MW plant, there is at present no hydro—electric power being
produced in Sierra Leone; two dam—sites are however under feasibility study for this

purpose at Bumbuna on the Hokel River in the Northern Province, ahd at Congo on the Mano
river on the border between Sierra Leons and Liberia,

Nevertheless, the Electricity Corporation has an exclusive right to generate power
in excess of 3 KW for its own use and 1o supply other users; it issues licences to persons
intending to produce power in excess of thie statutory limit for their own usse.

{f) Industrizl uses

Industiries are essentially located closely to Freetown in the Western Area and obtzin
their water supply either from the Guma Valley Water Company 5/ or from privately owned
wells. Industrial water uses are assimilated to domestic uses and are regulated accordingly
by the water supply authority concerned. §/

(g) MXining uses

The holder of a mining right is entitled to lay pipes and to make channels, ponds, dams
and reservoirs and to divert any water flowing on or through the corresponding leased land
or mining area, provided he does not interfere with existing righis and compensation for

The Chiefdoms Councils {Farming Areas) Order, 1955 (Cap. 61), Sec. 2.
. The Waterways Act, 1964 (Aot No. 54 of 1964), Sec. 15
The Timdel Chiefdom and the Kagboro Chiefdom Canoes, Boatsy Fish and Fish Trading
ByewLaws, 1960. :
The Flectricity Corporation Aot, 1964 (Act No. § of 1964), as amended, Sec. 27.
The Gume Valley Water Act, 1961 (Act No, 3 of 1961), as amended, Sec. 4, 36.
The Water (Control and Supply) Act, 1963 (Act No, 16 of 1963}, as amended, Seoc. 26.
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damaged to the owmer or cceupier of the land is paild. _1/ If necessary, & mining right
holder may be granted a licence, Inown as water right, to obtain and oonvey water from any
river, stream or watercourse outside the mining area for his mining needs and to ocnvey
guch water by pipes and other means. _g/ In addition, the President may authorize another
mining right holder to tmke surplus water from a licensed water user and to econstruct and
neintain any water conveyance eystem. '

If mining operations are envisaged to take place within 36 meters from the water
supply metwork of the Guma Velley Water Company hoewever, provision is made for the Company
to be served & 28-dey prior notice and for damages 1o be subject to payment of compensation
in any case; mining operations under a Company reservoir or building, or withir any
digtance likely to damage the same, are prohibited.

The President ie furthermore empowersd to iseua mining right holders with a dredging
licence on termz and comditions he deems it and provided a security deposit of an emount
fixed in each omse has been made,

In the cases of alluvial diamond mining however, provision is only made for a rent o
be paid to the owner or occupler of the concession land and for damages thereto to be
subject to compensation. é/

The rightas of mining companiees are regnlated by means of apecial agreements. Within
or outeide of its mining area, the Sierra Rutile Company _'U' ¢ for instanoce, enjoys the
right to dig, widen amd deepen onammele in rivers, streams and watercourses as necessary
to have scoess thereto and, withia its mining area, to use water from any netural water—
oourse and to return the same, together with mining speile, to that watercourse provided
1no polsonoug or noxions matter not preseat in the inteke water ie discharged therein,
The Company is furthermore entitled to divert streams, to build temporary dame and to
impound water to secure the supply of wwiser needed for mining operatiomns; however, the
prior oonsent of the Digtrict Officer ig required in cases where such o diversion would
alter the watier supply it¢ amy landa, RMinszlly, where such an action iz deemed by ihe
Minister of MWines as likely te pollute, impair, divert or destroy ihe normal
supply of potable water of any village, the Company may bs compelled to provide an
adeqate alternative water supply epproved by the Miniater of Health,

4B to the Sierra Leone Development Company that has been operating the Marampa iron
ore plant in the Northern Province, it has been granted an exoluslve right ito ereci a
puanping station the Hokel River and to comstruct & pipeline on terms and oonditions
fixed by the President upon oomsultation with the Cabinet. §/ Thias water right has been
granied on 1 Jamuery 1938 for 89 years, subjeot to an annual rent 2]. The Jompany is
however to prevent silting and pollutiom from its affluent wash water or, altermatively,
to provide downstream users with an altermative source of potable water supply. The

The Minerals Aot (Cap. 196), as amended, Sece. 35, 51.

Ibid.em, Sec. 53 (1)-

Ibiden, Sec. 57.

'%'.ht; Guma Valley Water Act, 1961 (Aot No. 3 of 1961), as amended, Sec. 114 (2) and
3)e

The Minerals Act (Cap. 196), as amended, Sec. 59=61.

The Alluvial Diamond Mining Aot (Cap. 198), as amended, Sec, 10 - 11.

The Sierra Rutile Agreement 1972 (Ratification) Act, 1972 (Act Ho, 1 of 1972},
The Rokel River Water Rights Agreememt (Ratification) Act {Cap. 206), Sec, 3.
Ibidem, Schedule, Secs 1 = 2,
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right of the Company covers 13,500 cubic meters of water per day, subject to pumping being
controlled, measured and reported on periodically. In cases of water shortages, the Company
is under an obligation to feed downstiream ussrs with a daily wetier supply sufficient to

meet their neede, limitatively however to the maximum volume of water effectively abstracted
from the river. 1 : '

(h) MNavigation and river-crossings

Navigation on inland waterways, i.e. any part of coastal and inlend waters declared
10 be a waterway by Presidential Order g/, enjoys preferential status: no bye-laws made
by the Guma Valley Water Company may restrict the rights of any authority entrusted by law
with the protection of any river for navigation purposes ;/, nor may Health Authorities
interfere with the navigation of any river or canal'ﬂ/ or the Electricity Corpeoration lay
cables across any navigable waterway without the approval of the Minister of Fnergy and
Power upen consultation with the appropriate authority.

Navigation on waterways is regulated by the Waterways Officer whose competences cover
navigation, the mooring of vessels, navigation marks, the removal and destruction of
sunken and abandoned vessels. §/ The President iz furthermore entitled tc make regulations
on mooring and anchoring, sailing, dangerous cargo, the licensing of boats and boatmen
plying for hire, the safety of goods and passengers, the licensing and registration of
ships, licence fees, the prevention of water pcllution and the prevention of navigation
by Tishing neis or iackls. 1/

Where toll-ferries are operated by the Government, anyone is prohibited from conveying
or offering to convey any passengers, vehicles, animala, goods or merchandise across any
river in the Provinces within 5 km upstream and downstream from or to any point or place
on either bank of the rivers; a limited competition is nevertheless allowed for holders
of licences issued free of charge by District Gouncils to river—croassing operators: not
overating a commercial service. 8

{i} Recreational uses

Within its Limits of Supply, the Guma Valley Water Company has been empowered to
acouire land, either by agreement or compulsorily, for use as recreaticnal grounds.

=
S

The Rokel River Water Righta Agreement (Ratification) Act (Cap. 206),

Secy 1~ 3 a) =c) and £) = g)a

The Waterways Act, 1964 (Act No. 54 of 1964), Sec. 2.

The Guma Valley Water Act, 1961 (Act No. 3 of 196%), as amended, Sec. 34 (5).
The Public Health Act, 1960 (Act Fo. 23 of 1960), as amended, Sec. 145.

The Electricity Corporation Act, 1964 {Act No. 5 of 1964), as amended, Sec. 45.
The Waterways Act, 1964 (Act No. 54 of 1964), Sec. 3 = 9

Ibidem, Sec. 15

The Ferries Act (Cap. 131), Sec. 4, 9 (1) - (3).

The Guma Valley Water Act, 1961 (Act No. 3 of 1961), as amended, Sec. 7 (2) (c).
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VIT - LEGISLATION ON HARMFUL EFFECTS OF WATER

(a) ¥Flood control and soil erosion

There iB no legislaticn providing for flood control measures. Proviaion is however
made for the deslaration of Forest Reserves and of Protested Foresis, a measure which,
indireetly, afforde & mon-negligible degree of soil erosien comtrol i/.

(b) Drainage and sewerage

The Guma Valley Water Company is required, among other thimgs, to supply water for
cleansing sewers and drains within its Limits of Supply 3/ and, within Town FPlamning
Areas, drainage and sewerage is regulated by the Minleter of Lands, Housin and Couniry
Flamning in oonformity with a Planning Soheme approved by the President 3/,

Within Urban, Labour and Port Health Areas, the Health Authority is to provide drains
and to make provieion Ffor the effective disposal of draimage. To this end, Healtih Autho-
rities are entitled to oonatruct public draine in eny land provided prior notice is
gerved; failing the agreement of the Minister of Public Works, such drains are not to
interfere with street drains 4/ « Any interference with the proper drainage of surface
water from any premises congtitutes furthermore an offence.

Within Urban and Port Health Areas, private drains may be connected to public
surfaoe water drains provided foml water has been settled or purified as required by the
Health Authority. 6/ If intimated by a Health Authority, any owner of private dralns
may furthermcre be compelled to have them comnected with the public drain, provided his
ovn drain is within 3C meters therefroms. 7/ In addition, joint drainage may be made
oompulsory. 8/

Finally, provislon is made for the lessee of every building lease granted on State
Lande to provide drainage in conformity with the relevant regulations.

The Forestry Act (Cap., 189), as amended, Sec. 20 :

The Guma Valley Water Act, 1961 (8ot We. 3 of 1961), as amended, Sec. 40.

The Town and Country Planning Act (Cap. 81); as amended, Sec. 20, 1st Schedule.

The Public Health Act, 1960 (Aot No. 23 of 1960), as amended, Sec. 74, 75 a) and b},
Tbidem, Sec. T8.

Tbidem, Sec. 80,

Tbidem, Seo. 84.

Ibid.ﬁm, Sed. 860

The State Lands Act, 1960 (Act No« 19 of 1960), as amended, Sec. 13 (b).
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VIIT - LEGISLATION ON WATER USE, QUALITY AND POLLUTION CONTROL

(2) Waste and misuse of water

Any person who whether wilfully or negligently misuses or waetes water, or causes or
allows any water passing into, through or from waterworks near any premises is ilable to a
fine lf. There ie furthermore a general prohibition to wrongly open or close any lock,
cock, valve, sluice or manhole belonging to waterworks. 2

Within its Limita of Supply, the Guma Valley Water Company is entitled, by Public
Notice, to restrict the use of hLosepipes in cases of water shortages; it is further
generally entitled to inspeot and tegt domestic water fittimgs in order to prevent wastes

3/

(b) Health preservation

It iz prohibited to wash or bathe in waterworks, catchment areas or contaziners used to
supply public fowntains or to wash, throw, cauee or permit any animal, clothing material or
thing into the same or to wash anything in a public place within 18 meters of any public
feuntain, except in a public washhouse.

The Minigter of Health is to take samples from any water supplied for domestic
purpeses in order to contrel if the ¢quality thereof is of satisfactory standard; and
employees of water supply undertakings are to be examined by the Government Medical Officer
not less than every 3 months in order to prevent the contamination of water supplies.

Acceording fo the health legielation 6/,  the following constitute statutory nuisances:

(i) any pool, ditch, gutter, watercourse, cistern, sanitary convenience, cesspodl,
drain, dungpit or achpit so foul or in such a state as to be prejudicial to
health;

(ii) eany collection of water or any water vessel found %o contain eggs or larvae
of mosquitos; and

(iii) any well, tank, cistern or water container used for domestic water supply which
is so placed, constructed or kept ag to render the water therein likely to be
a source of contamination prejudicial to health.

The Health Officer is empowered to arrest the owner or occcupier of premises on which a
statutory nuisance is found and to inflict fines, 1/

The Water (Control and Supply) Act, 1963 (Act No. 16 of 1963}, as amended, Sec. 50.
Ibidem, Sec, 61 iv)}.

The Guma Valley Water Company Act, 1961 (Aet No, 3 of 1961), as amended, Sec. 52 = 53.
The Weter (Control and Supply) Act 1963 (Act No. 16 of 1963}, as amended, Sec. 61.
Tbidem, Sec. 17 (1) and (3).

The Public Health Act, 1960 (Act No, 23 of 1960), as amended, Sec. 23 (e) = (g).

The Statutory Nuisance (Summary Punishment) Act, 1969 (Act No. 20 of 1969), Sec. 2 — 3.
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Within every Health Area, the Health Authority is fto provide places for the deposit
of nightsoil from pail latrines and public sanitary conveniences 1/; within Urban and Port
Health Areas, private drains may be connected to public drains only if the foul water there-
of has heen gettled or purified as required by the Health Authority 2/.- '

Within the Freetown City Council Area, no ceespit may be constructed within 4.5 meters
from any building used as dwelling or kitchen; building sites are to be drained and draine-
ge discharged into concrete street drains or, where it is not possible, into soak-away pits.
The same applies to waste water from baths and washhouses ;/. :

In addition, Health Authorities are empowered to order, by notice in the Official
Gazette, the closing of any well within 120 meters of any public pump, standpipe or other
water supply point provided by them, the Govermment or the Guma Valley Water Company g/.

Finally, to foul drinking water supplies or systems by washing or throwing things or
animals, animals excreta or carcasges therein constitutes an offence 5/,

(¢) Pollution

Within Water Supply Areas, Water Authorities are empowered, with the approval of the
Minister of Energy and Power, to make bye-laws to prevent the pollutien of surface and
underground waters by (a) defining control areas, (b) regulating or prohibiting any act
therein, and (c) prosecuting offenders. é/ Such bye-laws are to be published in the
Official Gazette and notified to the competent local authority; two or more Water
Authorities may make joint bye-laws lf.

Water Authorities are entitled to enter premises between 6 a.m., and 6 p.m. to inspect,
ascertain defects and pollution, to repzir works and to disconnect, diminish, withhold or
divert the supply through pipes or fittings; they may also cut the main water supply for
this purpose without prejudice.to recovering water rates. 8

Whoever pollutes or risks to pollute, or allows any foul ligquid, gas or any other
noxiocus matter to enter any watercourse commits an offence which, upon failure to take
the necessary corrective measures as duly notified, constitutes a continuing offence, 2/

Within its Limits of Supply, the Ouma Valley Water Company is entitled to acquire
land and to construct works for the purpose of protecting water, whether surface or
underground, against pollution, to make hye~laws to define pollution control areas and,
by prior notice, compel owners and occupiers of land and premises to execute and maintain
pollution control works JQ/. Consequently, the wilful or negligent pollution of water
used or likely to be used for human consumption, domestic supply or food manufacturing
constitutes an offence, except provided (a) methods of cultivation are in accordance
with principles of good husbandry or (b) Street Authorities make. reasonable use of oil
and tar, and take the necessary measures to prevent pollution wheh maintaining public

The Public Health Act, 1960 (Act No. 23 of 196Q), as amended, Sec. 91.

Tbidem, Sec. 80.

The Freetown Improvement Act (Cap. 66), as amended, Sec. 49-50, 52; The Freetown
Improvement Rules (Cap. 66), Sec. 19, 21, 54.

The Public Health Act, 1960 {Act No. 23 of 196C), as amended, Secs 94..

Ibidem, Sec. 95.

The water (Comtrol and Supply) Act, 1963 (Act No. 16 of 1963), as amended,

gec. 13 (1).

Ividem, Sec. 13 (3) and (4).

Ibidem, Sec. 14~15.

Toidem, Sec. 49, 60.

The Guma Valley Water Act, 1961 (Act No. 3 of 1961), ag amended, Sec. 7 (2) (a),
33, 139.
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roads and highways 1/:.

Within Town Planning Areas, the preventicn of surface and well water pollution is
regnlated by the Ninleter of Lands, Housing and Country Plamning in aceordance with a
Plamming Scheme approved by the President to secure therein proper conditions of health and
sanitation g/. In implementing approved Schemes, the Minister is empowered to modify all
rights not conforming therewith., 3

In the field of mining, provisior is made for conoesaion holders not to pollute or
permit the water of any river, stream or watercourse within the concession area or of eny
worke comnected therewith fo become polluted _ﬂ/ + For the prohibition to dimcharge any
poisonous or noxicus matter in any metwural waterceurse 5/; and for the President, in
consultation with the Cabinet, {o make rules providing for the drainage of land and the
prevention of lanhd and water pellution in the course of oil mining opsrations §/ ’

(a) mEnvironmental pretection

|
Although there is no emviroamentsl protection legislatiom proper in Slerra Leons,
provision is nevertheless made for the Hater Authorities, when preparing water resources
management Schemes, to include therain a desoripiion, together wilth plans, of proposed
development activities and, in particular, of the probable effects thereof 7/,

In addition, the Ninister of Agriculture apd Foresiry ig empovered tc causs the
doolaratiom of Strict Watural Rsserves to protect land, fauns and flora, as well as of
Natural Parks for the propagation, conservation and management of wild auimal life, of
wild vegetation and for the protection of sites, landscapes or geological formations of
golentific or scenic value, §/ within euch reserves and parks; it is prohibited to
rerform any aot ocnnecied with agriculture or miming, including drilling; to flsh and to
conetruct dame or weire acress =ny river or streem, or otherwliee to obstruot the ohanmel
thereof. 2/ The {hief Conservator of Forestry is however authorized to grant munting
permits allowing for the killing of apimals for the proiectlon, smong other thimgs, of
water installatlome. 10/

Finally, the President may, upon corsulitation with the Cabinet, provides Ty order
for the management, wtilizetion and protectiom ¢f Forest Heservez and Restricted Areas
and of any roads, paths, chamnels or rivers therein. 11/

The Guma Valley Water Act, 1961 (Aot No. 3 of 1961), as amended, Sec. 15.
The Town and Country Plamning Act (Cap. 81), as amended, 48t Schedule.
Ividem, Sec. 20.
The Concessions Act (Cap. 121), ae amended, Sec. 37.
The ¥inersls Aot (Cap. 196), as smended, Sec. 50,
The Mining (Minmeral 0i1) Aet (Capa 197), See., 8 (1) (p)e
The Water (Control and Supply) Aot, 1963 (&ct No. 16 of 1963), ae amended,
Sec, 42 (2) (1ii).
The Wildlife Conservatich Aot, 1972 (Aot No. 27 of 1972), Sec. 3, 5.
Ibidem, Sec. 7.

/ Tbidem, Sec. 38.

The Forestry Act (Cap. 169), og amended, Sec. 20,
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IX¥ ~ LEQISTATION ON CROUNDWATER RESOURCES USE

There is no spesific legislation in Slerra Leone governing groundwater exploration,
well drilling or the abstiraction of groundwater resources. The right to abstract and use
underground water, in accordance with the prevailing riparian dootrine, is incidental to
land ownership in the Westerm Area or to land possession in the Provinces. 43 & result,
wells have been dug in great nunber all over the country without contrel. Groundwater
resources being plentiful and only shallew wells down to a maximum of 12 metres having
been sunk however, no major interferences appear to have occurred in respect of ground-
water supplies so far.

A fTew legislative provisions nevertheless provide limited measures of c¢ontrol.
Provision is made for any well or waterhole dug within any Healih Ares to require the prior
authorization of the competent Health Authority, for wells to be protected from contamina-
tion through proper lining and drainage measures, for wells to be dug at least 30 meters
from any cesspool or place used for the disposal of rubbish or 360 meters from any cemetery
or animal burial ground, and for Health Authorities to be empowered to close down or
protect wells not satisfying such environmental health requirements. l/

¥ - LEZISLATION ON THE CONTROL AND PROTECTION OF WATERWORKS AND STRUCTURES

(a) Waterworks construction

Provided 2 14 days! notice has been served to the owner or occupier of land, or
without notice in cases of emergency, Water Authorities are entitled to lay pipes om,
under or across any lands and to maintain and repair the same, 2/ To this end, Water
Authorities may furthermore acquire a leasehold interest or, within the Western Area, a
freehold interest in lands, buildings or easements. 23 ’

In the Provinces, waterworks constructsd within Water Supply Areas have the status
of public worksj as a consequence, compensation for taking of land for this purpose is
regulaied by the Public Lands Act and not by the Frovincial Lands Act. g/

~ The construction of waterworke within Water Supply 4Area is thus regulated by the
Water futhorities which may empower any person to do so and use such work on one's own
land, on public lands or on third-party land subject 1o payment of just compenesation for
damages; any person may in addition be required to permit, on agreed conditions, the
construction of waterworks provided for in an approved water resources management Scheme.

The Public Health Aot, 1960 (Act No. 23 of 1960), aa amended, Sec. 97 {1} = (3).
The Water (Contrel and Supply) Act, 1963 (Act Ne. 16 of ?9635, as amended, Sec, 11.
Ibidem, Secs 12 (1)

Thidem, Sec. 12 (2).

Ibidem, Sec. 48,
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The construction of private drains and the connection thereof to public drains is
subject to the prior authorization of the competent Health Authority which specifies the
mode and sgtandards governing the implementation of such waterworks; the cost of construct-
ing approved private drains is borme by the beneflciary. l/

(b) Waterworks operation and maintenance

Within Water Supply Areas, Water Authorities are similarly empowered to regulate
waterworks operation and maintenance; Water Authorities may furthermore authorize any
person io use third-party works subject to a contribution towards construction, operation
and maintenance costs. Where a water resources management Scheme has been approved, that
Scheme is furthermore to provide for the renewal and maintenance of all works as well as
for the control of all the waters affected thereby. g/

The obligation to maintain public drains pertains to the Health Authorities and other

Government departments concerneds ;/ furthermore, private owners are under an obligation,
upon notification by the competent Health Authority, to maintain and repair drains. 4

(¢) wWaterworks protection measures

In =2ddition to the general powers conferred upon the various Government departiments
and special authorities concerned with respect to the contrel of water resocurces and
waterworks within their respective fields and areas of jurisdiction, express provision
is made for (a) trespassing on enclosed land used for waterworks, the trespass by animals,
standing end resting whatscever thereon, and {b) for any interference whatsoever with the
proper functioning of any public or private drain from any premises to constitute an
offenoe. j/

The Public Health Act, 1960 (Act No. 23 of 1960), as amended, Sec, B1 - 83,

The Water (Control and Supply) Act, 1963 (Act No. 16 of 1963), a5 amended, Sec. 48,
The Public Health Act, 1960 (Act No. 23 of 1960), as amended, Sec. T9.

Tbidem, Sec. B7.

The Water (Control and Supply) Act, 1963 (Act No. 16 of 1963), as amended, Sec, 56 —
585 The Public Health Act, 1960 (Act No. 237of 1960), as amended, Sec. T8.
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XI - LEGISLATION ON THE DECLARATION OF PROTECTED ZONES OR ARFAS

(a) In the case of beneficizl uses of water

1. The Limits of Supply of the Guma Valley Water Company were established and
registered with the Registrar-General in 1961 1/. These cover the Quma River catchment
area within whieh the Company is to manage water supplies and from which it is entitled
to supply by agreement water in bulk to outside users g/. The Gumaz River catchment area
is wholly comprised within the Western Area. Upon itw creation, the Company took over
all prior existing water supply undertakings within its Limite of Supply and undertock
the construction of the Guma Dem, treatment plant and distribution network. 3/

2, Water Supply Areas are declared by Order of the President. Prom the date of
publication of the Order, all natural water supplies within the area become the property
of the Govermment and the control thereof made to vest in the Minister of Energy and
Power, except domestic uses from any natural water supply at places where users have
lawful zccess. ﬁ/ Water resources management Schemes are to be prepared for each HWater
Supply Area and implemented by a Water Autherity appointed bty the Minister, j/ Water
Authorities are empowered to regulate water supply conservation, utilization, distribu-
tion and disposal within their respective areas. é/

{b) In the case of harmful effects of water

1. PForest Reserves and Protected Forests are established by Pregidential Order and
water resources conservation, development and utilization therein placed under Government
centrol, 1/ In order to control seil erosion, the use of rivers and streams therein for
water supply purpoees is subject to a Clearing Licence issued by the Fresident. §/
Within the Limits of Supply of the Guma Valley Water Company, the Guma River caichment
area has been declared as a Forest Reserve. 2/

2+ FEndemic Control Areas are declared by Order of the Minister of Health provided
a corresponding scheme has been approved in order to provide therein for drainage and
other works needed for the control of endemic diseases as well ag for the elimination of
insect or animal vectors. 10/

{¢}) In the case of water quality and pollution control

1« Pollution Control Areas are defined according to bye-~laws made by the Guma
Valley Water Company for the effective control of pellution within its Limits of Supply,
including prevention and abatement measures, 11/

The Guma Valley Water Act 1961 {Act No. 3 of 1961}, as amended, Sec. 36 (1).
Ibidem, Sec. 4, 30, 36.

Ibidem, Sec. 14, 26=29.

The Water (Control and Supply) Act, 1963 {Act No. 16 of 1963) as amended, Sec. 3-4.
Ibidem; Sec. 42 (2). :

Ibidem, Sec. 48,

The Forestry Act (Cap. 189), amended, Sec, 20.

Tbidem, Sec. 16 {1).

The Guma Valley Water Act, 1961 (Act No. 3 of 1961), as amended, Sec. 31.

0/ The Public Health Act, 1960 (Aot Ne. 23 of 1960), as amended, Sec. 31 (1).
1/ The Guma Valley Water Act, 1961 (Act Ko. 3 of 1961), as amended, Sec. 39.
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2, Urban, Rural, Labour and Pori Health Areag'are declered by Order of the Minisier
of Health. 1/ Within such areas, the Heslth Authority is respomsible for environmental
health and semitetion. 2/

3. MHater—zmihering Areas are declared by the Health Authoritles by public notice in
the 0fficial Cagette for the protection of drinking water supplies; no new cemetery for
ingtance may be established within 360 meters from any smource of water supply. 3/

4, Town Planning Areas are declared by the Minister of Lands, Housing and Country
Flanning in comsultation with the Ciiy Council concerned, These areas are established
in conformity with a Planning Scheme providing for proper conditiens of health, sanitatioen,
communications and amenity therein,

I -~ GOVERNMENT WATER RESOURCES INSTITUTIONS AND ADMINISTRATION

(a) At the natiomel level

The legislation in foroe provides for water resocurces congervation, development and
utilizatlion to be centrally controlled within Water Supply Areae managed by Water Authori-
tiee operating under the zegis of a single Ministry, §/ Ixcept for the Guma Valley Water
Company, which has sole jurisdiction within its Limita of Supply, and for twoe Water Supply
Areas in the Northern Province, nzmely the Mambole=Sam-iagbema~Fbinle and the Loko-daszama
Kuru-Bullem Bake-I,oko Water Controlled Areas which had been declared as such purswant to
the [ormer Water Aot, _’L/ no other Hater Supply Arses have been established so far.

As a result, water resources management has in praoctice remained esgsentially use—
orlented and numerous sectoral governmental, mixed and non-govermnmental institutions are
currently underteking isolated water resouroes development projactm.

In 1974 the former Ministry of Public Works, Energy and Power was split into two
ministries respomeible for public works and for energy snd power respectively; ocomsequently,
the major responslbility for weter law implementation has now been iransferred from the
Ministry of Public Works to the Ministry of Energy and Power. Similarly, the former
Ministry of Agriculture and Raturel Resources waz gplit in 1978 into two ministries dealing
regpectlvely with agrioulture and forestry, and with fisheries and livestook.

Hevertheless, as follow-up actien to the Imtermational Hydrologicel Decade, Sierra
Leone has been aotively participating in the International Hydrological Programme (IHP)
and, on UNESCO'a instigation, a National Committee for the IHP ies in the process of being
ingtitutionalized, It is anticipated that this Commititee will serve zs a mechanism for
inter-ministerial ocordination in the water resources management field.

The Public Health Act, 1960 (Aot No. 23 of 1960), as amended, Sec. 4s

Tbidem, Sece 23&, T4, 80y 91~94.

Tbidem, Sec. 965 59 (2}

The Town end Country Planning Aot (Cap, 81), as amended, Seo. 6 {1).

Thidem, Seos 12 (1)

The Water (Contrel and Supply) Act, 1963 (Aot No. 16 of 1963), as amended, Ssc. 4.
Ibidem, Beo. 64,
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Central Government departments having responsibilities in the field of water manage—
ment are the following 1/:

1« The President's Office

Either in consultation with the Cabinet for matters involving inter—sectoral
activities, or on his own aunthority, the President iz empowered toc declare by order Water
Supply and Water Rate Areas, to establish iherein water rates and to¢ approve the financing
of water resources management Schemes gﬁ; to regulate water uses by mining right holders
and to issue and revoke corresponding water right and dredging licences ;/; to declare by
order any part of coastal and inland waters to be a waterway, to regulate irnland naviga-
tion and the issuance of navigation licences 4/; to regulate land drainage and the preven-

~tion of land and water pollution in the course of o0il minirng operations j/; 1o approve
Town Planning Schemes §/; and, within the Rural Areas of the Western Area, to regulate the
management of water supply, including the control of markets, slanghter-houses, public
washhouses and cemeteries T/.

The President is furthermore empowered to establish by order Forest Reserves and
Protected Forests, and to issue Clearing Licences for the use of the rivers and streams
the conservation, development and utilization of which is subject therein to centralized
control. §/

?. The Ministry of Energy and Power

Through its Water Resources Division, the Minister of Energy and Power has overall
control over national water supplies within Water Supply Areas so declared by Presidential
Order; he correspondingly appoints Water Authorities and directs their preparation of
water rescurces management Schemes for submission to the House of Representatives 2/. In
addition, the Minister is empowered to raise funds for the financing of approved Schemes,
to regulate water supply works development and management, the inspection and testing of
networks, the suspension of the water supply, the prevention of water waste, water pricing,
and to appoint water supply rate Collecting Officers. JQ/

In the Western Area, the Minister operates through the Guma Valley Water Company
which, within its Limits of Supply, has similar functions and powers. 11

The Minister of Energy and Power is furthermore entrusted with the supply of
energy, including hydro-power; and for the management of related works and installationsj
the Minister operates through the Electricity Corporation which he controls., jg/

Finally, this Ministry operates & hydrological data network and publishes a
Hydrological Yearbook.

Assignment of Responeibility to Ministers, Government Notice No. 142, The Sierra
Leone Gazette, Vol, CVIII, No. 10, 4 February 1377.

The Water {Control and Supply) Act, 1963 (Act No. 16 of 1963), as amended,

Sec. 3, 18=19, 23~24, 47.

The Minerals Act (Cap. 196), as amended, Sec. 51 (1), 53 (1), 55=59, 61=63.

The Waterways Act, 1964 (Act No. 54 of 1964), Sec. 2-9, 15.

The Mining (Minersl 0il) Act {Cap. 198), as amended, Sec. 8 (1)} (p).

The Town and Country Planning Act (Cap. 81), as amended, Sec. 20,

The Rural Areas Act (Cap. 75), as amended, Sec. 137,

The Forestry Act {Cap. 189), as amended, Sec. 16 (1)}, 20.

Tne Water (Comtrol and Supply) Act, 1963 (Act No. 16 of 1963), as amended,

Sec. 4, 6 (1), 42 (1}, 43 (13", 45,

ITbidem, Sec. 28, 47, 63.

The Guma Valley Water Act, 1963 (Act No. 20 of 1963}, as amended, Sec. 122,

The Electricity Corporation Act, 1964 (Act No. 5 of 1964), as amended, Sec. 13 (1),
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3. The Hinistry of Healtih

The Minister of Health is empowersd tc declare by order Urbam, Rural, Port and
Labour Health Aress and to control therein the cuality of domestic water supplies sccording
1o standards established by the Ministry 1/ « The Minieter is similarly empowersd to
deolare by order Eademic Contrel Arseas for which a Scheme has been approved. g/ Within
Health and Endemic Control Areas, the Minister is to provide drainage in agreement with
the Minister of Public Works. 3/

Within areas not heving been declared as Health Areas, the Minigter is further-
more empowered to regulate house drainage and sanitary oonditions, the disposal of night-
g0il and sewage, latrines, cesepools, cesspits and the maintenance of the sanitary condi~
tione thereof, the control of public washhoumses, the keeping of cattle, the seleotiom,
protection and maintenance of water supplies, including the declaration for this purpose
of gathering-areas, and the seleotion of sites for the sinking, supervision and protection
of wells and related sitorage facilities,

Finally, the Minister of Health regulates the sanitary conditiona of food
procepsing, slaughter~houses and markets, and ie empowered to abate and prevent
statutory muisances, §/

A. The Ministry of Lands, Housing snd Country Planning

A1l public lands are placed under the ocomtrol of the Minister of Lands, Housing
and Country FPlanning who, excepi where cther govermment institutions hold statutory powers
to thie effect, regulates water rights as appurtemesnces to land rights; oonditioms of use
are specified in a licenoe issued by the Minister or by a Licemsing Authoriiy appointed
by the Minister. 7/

Within the Freetown Urban Area, the Minister's approval ie to be sought for ihe
construction of cressings over any open drain or gutter in any street; the Minister
furthermore regulates the removal of private orossings, street drainage, the position of
onthouses, oessplts and drains, house drainage, the dispeasal of rain and waste water, the
provision of corresponding gutters and draine, and the prevention of pollution. §/

The Minister is, furthermore empowered to deolare by order Town Planking Areas .
and to regulate therein water supply, drainage, sewerage and the prevention of surfaoe and
well water pollution in conformity with a Plamning Soheme prepared, under his authority,
ty an appointed Planning Committee. 2/ Onoe this Planning Scheme hag been approved by the
President, the Minister is entitled witkin any Town Planning Area to make all water rights
conform therewlth, 10/

The Public Health Act, 1960 (Act No. 23 of 1960), as amended, Sec. 4, 17 (3).
Ibldem, Sec. 11. :

Ibidm' Bec, T4"'75t

Ibidem, Sec. 107.

Ibidem, Part VII. .

The Statutory Nulsanoe (Summary Punishment) Act, 1969 (Act No., 20 of 1969), Sec, 2=3.
The State Lands C~ servancy Aoi (Cap. 118), Seo. 3=4, T.

The Freetown Improvement Aot ‘Cap, 66}, as amended, Sec., 62 (4) (1);

The Town and Country Planning Aet €Cap. 813, as amended, Tgt Scheduale,

The Town and Country Planning Aot (Cap. 81), ag amended, Sec, 10, 12-13, 17, 63 and
tet Schednle,

10/ Ibidem, Sec. 20,
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5. The Ministry of Mines

The Hinister of Mines is empowered o comtrol water uses by mining right helders
within lsased lands end mining areasg and, through the Chief Inspector of Mines; te process
applications for water right licencee issued by the President to mining right holders in
need of water supplies from ouiside their leased lends or mining area. 1

6. The Ministry of Agriculiure and Foresiry

This Minietry is currently operating a UNDP/FAO aggisted land and water resources
survey project providing for the systematic inventory of the country's land and water
resourcesa, present land use and land suitabllity for agriculiural development purpozes.
Thig projeot will eventuelly become a fullfledged Divieion of the Ministry. 2/

In addition, the Minister of Agriculture and Forestiry ls empowered to declare by
order Striet Natural Reserves and, with the approval ef Parliament, Natural Parks within
which the Chief Conservator of Forests controls the compervation of water rescurces and
waterworks. _3_/ » The Minister similarly oontrols natvral water supplies
within Forest Reserves and Restricted Foresgts.

Te The Ministry of Tranasport and Communications

This Minisiry operates a ¥eteorclogical Depariment which collecte hydrometeorolo-

In addition, the Minister of Transport and Communications appoints Waterway Offl-
cera who comtrol inland navigetion and issue navigation licences. The Minister also
oontrols ithe operation of ferries and river—orossings through the Digirict Authorities E ’
a8 well a8 water supply to ships through the Port Authority. _'[/

8, The Ministry of Public Works

The Ministry is responsible, among other things, for street drainage; the
Minister is in particular consulted by Health Authorities when the public drains they
construct are likely to interfere with street drains, _@/

9. The Ministry of Natural Resources

Thig Ministry is responsible for fisheries and livestock. The regulation of
fighing righte ie however the competence of the local authorities, 3/ and the watering
of livestock im regulated by customary law.

10. The Ministry of Fducation, Social Welfare and Rural Development

This Ministry is operating rural water supply projects.

The Minerals Act {Cap. 196), as amended, Sec. 35, 51-54. -
UNDP/PA0 Land Resources Survey Project, Project Document, 16 May 1976,

The Wildlife Conservation Act, 1972 (Act No. 27 of 1?72), Sece 3, 5, T, 38,
The Forestry Aot (Cap. 189), as amended, Sec. 20 (16).

The Waterways Act, 1964 (Aot No. 54 of 1964), Sec. 2, 15.

The Ferries Act (Caps 131), Secs 4y 9.

The Ports Act, 1964 (Aot No, 31 of 1964), as amended, Sec. 14, 12 (h).

The Public Health Aet, 1960 (Aot No. 23 of 1960}, za amended, Sec. 75 (b).
The Timdel, and the Kagboro Chiefdom Canoss, Boats, Fish and Pish-Trading
Bye—Laws, 1960, Ses, 3, 5, Schedule,
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11. The Ministry of Juetice

The Minigter of Justlce administers the national Jjudiciary organization, including -
the local courts to which he provides the asmistance of Customary Law Officers., Formerly
in the Ministry of Interior, the Curtomary Law Dividion bhag recently been transferred to the
Minigtry of Justice which is now equipped to deal in perticular with customary land and
water right disputes.

12, The Minietry of Finance, Developnent and Economic Planning

Thie Hinistry formmlates the national economic developmernt plan and controls its
implementation., The current five-year plan (1974-1978) provides in partioular for the
immediate egtablishment of a comprehenpive and continuous inventory of the nmational water
resources to serve as a basirs for efficient project deelgn, integrated water use planning
and for water policy, legislation and administration, 1

In addition, this Ministry has overall compeiences for water resources develop—
ment financing.

13, The Ratiopal Commities for the International Hydrological Programme

This Committee is composed of the repregentatives of the following ministries
and ipstitutions: the Ministry of Energy and Power, Fourah Bay College, the Ministry of
Lands, Houring and Couniry Planning, the Minietry of Agriculture and Forestry, the Guma Valley
water Company, the Minisiry of Eiucation, Soecial Welfare and Rural Development, the Minisiry
of Trangport and Communications and the National Anthorieing Office. It im chaired by the
repregsentative of the Minisiry of Fnergy and Power and deals, at the teohnical level,
with the various water resouroces data collecticn and development projects undertaken by
these institutions, :

The Committee has met twice, in April and July 1978, and has prepared, with
the asssistance of UNESCO, drafi statutes for its formal institutionalization. It is
envisaged that this Committee will be used as the instrument of inter-ministerisl
coordinetion in the water resources field,

() At the provincial level

The Republie of Sierrz Leone is administratively divided into the Western Area and
the Northern, Southern and Eaatern Provinces. The Western Area includes Tassoh Island,
Banana Islands and the Sherbro Urbam Distriot 2/,

The Provincial Authorities oonsist of a2 Resident Minister in sharge of political
affairsy of a Provincial Secretary respomeible for administrative affairs and of any
government civil servant appointed by the technical ministries ooncerned to work in the
Provinoea, OSuch officers remain however subject to the authority of their respective
minister.

1/ 'The Sierra Leone Five-T-ar Economio Development Pian (1974-1978), p. 11
3/ The Provinces Ac” ,Cap. 60); ae amended, Sec. 2¢ +the Interpretation Act, 1971
(Aot No. 8 of 1971), Seo. 1.
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With the promulgatism of the new Coastitutien in 1978 and the introductiom of 2
single party system, local government adminisiration is being reimforced at the Cheifdom
level, Ag & consequence, the former Provimoizl Councils have now been abolished.
Regident Ministers are however members of the Cabinet.

(¢} At the District Level

The Western Area is divided inte the Freetown Urban Area and the Rural Area which
inoludes four Rural Districts 1/. The Rural Area is managed by the Rursl Area Council
which conpiste of twelve members, sach Tural distriot eleoting two
representatives in the Council g/. In tumm, esch rural district is managed by a
Rural District Council whioh is responsible, among other things, for the provisiem,
waintenance and reguiation of water supplies within their area of jurisdiotiom, 3

The Provimces are divided inte Districts, themselves subdivided into wards, There
are twelve Districis mamaged by District Councils compesed of the Parsmount Chief, or
the ohiefs of each Chiefdom in the District, one elected member for each ward, any
member ¢f Parliament in the District, and three co—spied members.

Executive powers are exercised by a District Officer and his siaff appoinied by the
Minigter of Interdior. The Diptrict Officer ig assisted by governmemt civil serwats details
by their respeotive ministries to work with the Distriot anthorities.

The Distriot Councils sre empowered, with the approwel of the President, to make
rules modifying customary law, to regulate inland nevigation through the Waterways
Officer appointed by the Minister of Transport and Communications, to issue river-
crogsing licenees to private operators and, with the assistance of the Provincial Health
Officer, to control envirommental health comditions witbin the Distriot. 6/

Finally, the District Officer is empowered, with the approval of the Resident

Minigter, to settle land disputes, including among Paramount Chiefs; he is ocnmsulted by
the Chiefdom Counoils om ihe exemption of tuildings from the payment of water rates. 71/

(d) At the Chiefdom Level

The Pravincial Districts group 150 Chiefdome managed by Chiefdom Councils comprising
the Paramount Chief, lower Chiefs, Councillors and man of note elsoted by the people
according to customary law with the approval of the Resident Minister. §/

The Rural Area Act (Cap. 75), a8 amended, Sec, 3.

Tbidem, Seo. 2, 6.

Ibid.ﬂm, Sec, 67 (f)o

The District Councils Act (Cap. 79), ag smended, Seo. 4, 6.

Tbidem, Sec. 36,

Tbidem, Sec. 40; The Waterways Act, 1964 (Aot No. 54 of 1964), Sec. 2;
The Ferries Act (Cap. 131), Seo. 9 (2}, (3); The Publio Health Act, 1960
{Act No., 23 of 1960), as amended, Sec. 14. .
The Provinces Aot {(Cap. 60) as amended, Sec. 28; the Chiefdom Counoil (Fimi
Kero) (Jaiams Town Water Rate) Bye-Laws, 1965, Sec, 3 (d).

The Chiesfdoms Councils Act (Cap. 61), as amended, Sec, 2.
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Chiefdom Councils are empowered to issue orders to regulate, among other thingsa,
surface and underground water resources pollution, the cutting of trees, and the cultiva-
tion of land in all aspects, to such an extent and with such crops as will secure an
adequate supply of food for the support of the population in the Chiefdom. _1/ To thie end,
Chiefdom Councils may issue orders to regulate grazing and mixed farming in areas expressly
set aslde for this purposes. ._'a/

In addition, Chiefdom Councils may make bye-laws to regulate the establishment,
operation, control, maintenance and management of markets, slaughterhouses, public wash=—
houses and cemeteries. g/

While customary law 1s applied within the Chiefdoms, the Provincial Avthority may

nevertheless issue superseding crders.

{e) At the Local Level

In the Western Area, the City of Freetown is divided into 8 wards and 14 sections. 5/
It isz managed by a City Council consisting of the Mayor, 3 Councillors per ward and 8
Aldermen melected from among the Councillors; the staff of the City Council includss,
among othera, a Town Clerk, a Health Officer, a Town Engineer and Chief Zenitary Super-
intendent, _@/ The Council provides, maintains and regulates parks, gardens and other
reoreational places for the public 7/; it also funciions as Fire Authority and §/, under
the chairmanship of the Principal Medieal Officer for the Western Area, as Health Authority,
with the Senior Executive Engineer of Water Supply and the Town Clerk as members. The
same applies to the Sherbro Urban District Council and, in the Provinces, to the three
provincizl Town Councils of Makeni, Bo and Kenema.

Within the Bural Area of the Westiern Area, there are 29 groups of villages managed
each by a Village Council consisting of 6 elected members; in turn, a Headman is
elected in each village from among Flders and family Heads, 10/ Village Councils are
responsible for the implementation of minor public works. 11

In the provinces, Chiefdoms oonsist of a number of Sections headed by a Chief
elected by the Chiefdom Council, having due regard to customary law, from ameng persons
who prove to the Resident Minister that they are properly descended from a recognized
Paramount Chief in the same Chiefdom; in cases where such a position has remained vacant
for iwelve consecutive months, Section Chiefg are appointed by the Resident Minisier upon
consultation with the Chiefdom Council concerned. E/

The Chiefdoms Councils Act (Cap., 61), as amended, Sec. 8 (d) - (e), (B).
The Chiefdoms Councils (Farming Areai order (Cap. 61},

The Chiefdoms Councils Act (Cap. 61), am amended, Sec. 16 {f).

Tbhidem, Secs 4; 10.

The Freetown Improvement Aot {(Cap. 66), as amended, Part II,

The Freetown Municipality Act, 1973 (Act No. 20 of 1973), Sec. 7-10, 29,
Toidem, Sec. 41 (c¢)s

The Preetown Fire Prevention Measures Aot (Cap. 68}, Sec. 2.

The Public Health (Urban Health Areas and Authorities) Crder, 1963.

The Rural Area Act (Cap. 75), as amended, Sec. 8, 15 (1}, ist Schedule.
Thidem, Sec, 68 {c). .

The Provinces Aet (Cap. 60), as amended, Sec. 5.
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In turn, Sections comprise village groups headed by a Headman or Town Chief; villages
are themeselves subdivided intoc Sections managed by a Headman who conirols 2 to 3 families
and their family Heads. Village Section Headmen and Family Headmen are recognized Flders
who form Villapge Committees to advise Section Headmen or Town Chiefs. The organization
ofy and water right administration by, local authorities %telow the Chiefdom Council level
is based on customary law, Thege authorities are nevertheless enjoying similar regulating
povwers as those exercised by the Chiefdom Authorities, i/

(f) At the basin or sub-basin level

The Water Authorities

Provision is made for one Hater Authority to be established for each Water Supply
Area or group of Water Supply Areas having been so declared by Presidential Order. g/
Water Authorities consist of the person or authority appointed by the Minister of Energy
and Power; these are to consist of at least thres members; decisions are by majority vote,
the Chairman having an original and casting vote ;/. As from the date of their establish-
ment, ¥Water Authoriiies are empowered to construct and take over all water supply works, to
manage and, with the approval of the Minister, to supply water within their area of
supply._&/

Water Authorities may be directed by the Minister to prepare a Scheme for the
conservation, utilization, distribution and disposml..of any natural water supply within
their respective areas. 3Such Schemes are 1o contain a description of the natural water
supplies to be safeguarded and controlled; the nature, purpose and extent of such a
control; a description, together with plans, of principal works and apparatuses, including
a statement as to the probable effects thereof; an adequate supply of water sufficient
for all beneficial purposes not in conflict with the Scheme; construction and maintenance
coste, public as well as private financing and corresponding water pricing; and, in the
case of private finaneing, a statemeni as to corresponding benefits accruing to benefiw
ciaries while, in the case of public financing, the level of proceeds from water rates
and charges, proposed tariffs and the basis on which rates and charges are to he levied.
j/ In the preparation of such water resources management Schemes, the Water Authorities
are empowered to undertake surveys, provided reasomable notice is served and compensation
for damages is paid. . :

Proposed Schemes are submitted to the Minister, to the Provincial Authority
concerned and to any other place as the Minister may direct. Such Schemes are
furthermore to be published in the Official Gazette and be open Tor inspection by the
public for at least one monthj in the Proﬁinces, these Schemes are to be explained to
the local authorities concerned. Once a Scheme has been settled, it is submitted
together with any objections and statements of damages to the Minister who may reject or
approve the Scheme, with or without modificatiions, for submission to the House of
Representatives. The same procedure then applies to the subsequent modification,
amendment or revocation of any approved Scheme,

The Chiefdoms Councils Act (Cap. 61), as amended, Sec. 2, 4, B.

The Water (Comtrol and Supply) Act, 1963 (Act No. 16 of 1963), as amended, Sec. 3, T»
Thidem, Sec. 6.

Thidem, Sec. 8.

Ibidem, Sec. 42.

Thidem, Sec. 43.

Thidem, Sec. 44 ~ 46,
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Finally, Water Authorities are empowered to regulate by order the control of the
conservation, utilization and supply of natural water supplies on public and privete land
to both entitled and non-entitled persons; the construction, maintenance and use of
irrigation, drainage and other waterworks; the constiruction, maintensnce and use of any
waterworks by any person oa his oWm and on public land, or on land of third-pariies subject
to just compensation for dameges; joint waterworks management and related financing; the
compulsory construction and maintenance, subject to agreed conditions, of waterworks in
conformity with the approved Schemej and any other matter relating to water rescurces
management, inoluding the disposal of used and excess water. 1

{g) At_the internztional level

Sierra Leone shares international water resources with her two nelghbours: the
(Ureat Scarcies basin and the Little Scarcies basin with CGuinea, the Moa basin with
Guinea and Liberia, and the Mano basin with Liberia. Nuomerous bilateral itreaties have
successively govermed the delimitation of the fromtier of Sierra Leone since 1819 on the
Great apnd Little Scarcies rivers, since 1885 on the Mano river and since 1892 on the ¥oa
river, 2/ Some of these treaties have, in addition, provided for the freedom of
navigati?n and transit, fishing and the protesction of existing water use rights by the
local populations,

The following general international conventions to which Sierra Leone is a parsy
are furthermore applicable to these riverss

~ The 1923 Jeneva Convention relating to the Development‘of Hydroelectric Power
affecting more ‘than one State (Effective date: 22 September 1925).

-~ The 1947 General Agreement on Tariffs and Trade.

— The 1968 African Conveniion on the Conservation of Nature and Natural Resources
(Entry into force: 9 October 196G). é/

More recently, Sierra Leone has co—signed with Liberia on 3 October 1973 the Mano
River Declaration which bas established the Mano River Union comprising 2 joint
Ministerial Committee on Literia - Sierra Leone co-gperation and a Secretariat with
headquarters in Freetown. The Declaration contains six protocols, 4

The main objectives of the Union are the elimination of customs and trade barriers
and a closer econcmic cooperation for an expanded production of agricultural and
mamafactured products of local origin, The Uniorn is furthermore open for participation
to all States in the Western African sub-region,.

1/ The Water (Control and Supply) Act, 1963 (Aet Nos 16 of 1963), ae amended, Sec. 48,

2/ According to the First Schedule of the Constitution of Sierra Leone, the national
territory is delimited by the Anglo-French Convention of 28 June 1882, the Anglo-
Liberian Convention of 11 NWovember 188%, the Anglo=French Agreement of 21 January
1895, the Anglo-Liberian Conveniion of 21 January 1911 and the Anglo—French
Exchange of Notes of 5 July 1911. :

é/ For a detailed listing of agreements relevant to the international river bagins
shared by Sierra Leone, see Systematic Index of International Water Resources Treaties,
Declarationg, Acts and Cases by Basin, FAO Legislative Study No. 15, Rome, 1978,

5/ Mano River Declaratian, signed at Malema, Sierra Leone, on 3 October 1973, and

Protocols to the Declarations, signed at Bo, Liberia, on 3 October 1974, Mano River

Unien Secretariat, Freetown, Sierra Leone,




The joint Inter-liinisterial Commitiee, renamed as the Union Mipisterial Council, is
composed of the Minister of Plamning and Economic Affairs of Liberia and of the Minister of
Development and Economic Planning of Sierra Leone, together with the Ministers responsible
for Finance, Education, Trade, Industry, Agriculiure, Transport, Commmications, Powerand
Works in both countries. The Council holds ordinary meetings at least once a year; chair—
manship is in rotation and decisionsare by consensus. Declsions designed to have legal
force are to he the subject of additional protocols.

Water resources developmsnt constitutes part of the activities of the Union; a multi~
purpose dam project on the Mano River is currently under feasibility atudy. Although hydro-
power is the main objective, provision is to ba made for flood control, nmavigation improve—
ment, irrigation and fishing, including related envirommental impact studies.

XIIT +~ BSPECIAL AND AUTCONOMOUS WATER RESQURCES DEVELOFMENT AGENCIES

(a) At the netional level

The Electricity Corporation

As a public corporation operating under the aegis of the Ministry of Energy and
Power 1/, the Hlectricity Corporation is responsible for the supply of energy and for the
management of corresponding works and inatallations throughout the country. 1Tt ia
accordingly empowered, through its General Manager, to abstract water from any natural
supply for power generation provided water not consumed is returned to the original
courae or gsource of supply. g/

The Corporation emjoys an exclusive right to generate power in excess of 3 EW for
its own use and to supply customers; it is furthermore empowered to issue production
licences of a term not exceeding 21 years to persons intending to generate power for their
OWIl 1Ee.

(b) At the regional level

1. The Guma Valley Waeter Company

) The Cuma Valley Water Company is a body corporate with perpetual succession and
a common seal; it is empowered to acquire, hold and dispose of land and other properties
g/. The purpose of the Company are to procurc a supply of water from the Guma River
catchment area and to distritute this supply within its Limits of Supply or, by agreement,
in tulk or otherwise outside these Limits. j/ Upon ite creation in 1961, the Company
took over all prior existing water supply undertakings within its Limits of Supply and
undertook the construction of the Guma Dam, treatment plant and distribution network. Q/

Assignment of Responsibility to Ministers, Government Notice No, 142, the Sierra
Leone Gazette, Vol. CVIII, No. 10, 4 February 197T.

The Mectricity Corporation Act, 1964 (Act No. 5 of 1964), as amended, Sec, 10=13(1)}.
Tbhidem, Sec. 27.

The Guma Valley Water Act, 1961 (Act No. 3 of 1961), as amended, Sec. 3.

Ibidem, Sec. 30, 36.

Ibidem, Seoc. 14, 26 — 29.
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Shareholders in the Company are the Government for the wvalue of the Gume iands which
now vest in the Company, the City Council of Freetown for the wvalue of the properties it
has vested in the Company, the former owners of the water supply undertakings taken over
by the Company, and individwal shareholders. 1/ The Company is expected to conduct
business on the basis of sound commercial principles. 2

The powers of the Guma Valley Water Company are exercised by the General Meeting; the
management vests in a Board of six Directors of whom three are appointed by the Govermment
and one by the City Council of Freetown; the Directors may delegate their powers 1o the
General Manager; these include the making of bye~laws with the approval of the Minister of
Energy and Power. é/

The Company enjoys an exclusive right to supply water withirn its Limits of Supply and,
to this end, is eniitled to acquire iand by agreement or, failing agreement, to arrange
for govermment taking of such lands on which it then enjoys a right of disposal, It is
furthermore entitled to enlarge, improve; extend, maintain, repair, renew, alter and use
all reservoirs, wells, boreholes, pumping stations, mains, pipes and cther waterworks,
and to collect, intercept, impound, take, use, divert and appropriate all sireams, springs
and waters which may be intercepted or taken by such works. 4

In turn, the Company is under an cbligation t¢ supply wholesome wzter for domestic
purposes constantly and at reasonable pressure, although by gravity only; it is to provide
fire-hydrants at the request and cost of the Pire Authority, businessses and factories. j/
It is furthermore %o supply water for cleansing sewers and drains,; cleansing and watering
streets, and for supplying public pumps, baths and washhouses on agreed terms. é/. Mains
are provided by the Company, as are the connections to inside services and siopcocks: while
inside service, mervice pipes for new supplies or the fitting of separate service pipes
at the request of the Company are to be paid for by users, the latter are entitfled,
previded they have complied with all requirements regarding ingside servicesz, to demand the
corresponding water supply,., Meters and related fittings remain however the property of the
Company . Z/ ‘

Water supplied by the Company is subject to rates and charges. §f
Finally, the Guma Valley Water Company is responsible for drainage, sewerage, water
waste and pollution control; to these ends, it is entitled to enter premises and to

prosecute offenders,.

2. The National Authorizing Office

The National Authorizing Office is a special agency operating under the Minister
of Finance, Development and Beconomic Flanning. 19/ It has been established as a national
development agency in order to autonomously operate integraied rural development projects
financed bty foreipgn aid agencies, Three such projects are currently being implemented, one
in each Province.

The Guma Valley Water Act, 1961 (Aet No. 3 of 1961), as amended, Sec. T3 = T8,
Tbidem, Sec. 86.

Tbidem, Sec. 6, 9=11, 96, 122,

Tbidem, Sec. 5, 7-8, 19, 32 (i),

Thidem, Sec. 37-39.

Tbidem, Sec. 40.

Tbhidem, Sec. 44, 46~49.

Tbidem, Sec. 63.

Tbidem, Sec. 33-35, 52-58, 117.

Assignment of Responsibility to Ministers, Govermment Notice No. 142, The Sierra
Leone Gazette, Vol. CVIYI, No. 10, 4 February 1977.
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(c¢) A4t the local level

The Sierra Leome Ports Authority

The Sierra Leone Ports Authority is a body ocorporate operating under the oemtrel of
the Miniester of Traspesport and Communications. _1_/ Its management comsists in a Chairman,
5 elected and 5 appointed members, and 4 Goverhment representatives. =2

The Authoriiy is responsible for the management of ports ané harbours and, in

partionlar, to supply water to ships. 3/ It is entitled to levy rates on the water it
supplies.

XIV - LEGISLATION N WATER RESOURCES DEVELGPMENT FINANCING

(2) Covernment financial partioipation and reimbursement policies

Water resources development financing in Sierra Leone is fully centralized., Funds
are allocated on the basism of yearly budeets egtablished by the Chiefdom and District
Authorities, and submitted to the Minister of Interior through the relevant Provimcial
Authorities.

Within Water Supply Areas, the Minister of Energy and Power is however empowered,
with the approval of the President upon coneultation with the Cabinet, to raise funds
on terms end oonditions certified reascnable by the Director of Audit in order to finance
approved water resources management Schemes likely to generate profit for the Water
Authorities concerned. 6/ '

Ag to the Cuma Valley Water Company, it finances its own development budget out of
corresponding yearly revenues l/; the Company is however exempted from local authority
rates and from income tax. §

Returng on water resources development financing are based on a complex system of
water ratesg and oharges which, except within the Limits of Supply of the Guma Valley
Water Company which opsrates on a oommeroial basis, cover only parily corresponding
investments.

(b) FWater rates and charges

The Preaident is empowered to declare by order a.ny Water Supply Area, or part
thereof, tc be a Water Hate Area 2/ within which he fixes the amount and the dates of
payment of the following water rates and charges:

The Ports Aot, 1964 (Act Fo. 56 of 1964}, as amended, Sec. 3, 14.

Thidem, Set. 5.

Toidem, Sec. 12 (h).

Ibidem, Sec. 66,

The Chiefdoms Treaguries Act (Cap. 62); the District Counmocils Act (Cap. 79},
as amended, Sec. 43; 45.

The Water (Comtrol and Supply) Act, 1963 (Aot No. 16 of 1963), as amended,
S5eo0. 47T«

The Guma Valley Water Aot, 1961 (4ot No, 3 of 1961}, as amended, Sec. 89.
Tbidem, Sec. 90-=91.

The weter (Control and Supply) Act, 1963 (Act No. 16 of 1963), as amended,
Seo. 18,
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Te A General Water Rate levied by the Water Authority on each premise, unless the
Area has been exempted either partly or wholly 1/;

2. an additional Water Supply Rate for domestic and non-domestic water supply which
local authorities are required to pay to the Water Authority for each public fountain,
stand-pipe, tap, trough or any structure used to mupply the public from waterworks. g/
Within Water Supply or Water Hate Areas, Ztandard Domestic Hates and Standard Non-Domestic
Fates apply 3/ within Water Supply Areas not having been declared as Water Rate Areas, a
Standard Compound Rate applies for public fountains provided by the Water Authority &/;
and where Water Authorities supply water by metres, a Metered Water Supply Rate is applied
instead of the standard rate j/;

3+ @ Meter Rent is charged for meters which belong to, and are installed by, the

Water Authorities. 8/

Proceeds from the general water rate are to cover the cost of pubtlic fountains
maintained by the Water Authorities; any remaining balance is to be allocated to the
general budget of the local authority concerned. E/

The general water rate is paid half-yearly in advence by equal payments on 1 January
and 1 July to the relevant loeal, town, c¢ity, urban or rural Digtrict Council, or to the
Chiefdom Treasury, which actes as Collecting Officer §/. 411 other water rates are
normally paid to the Government., G/

The additional water supply rate ic payable to the Water Authority or to the local
authority concerned in equal quarterly advance payments on 1 January, 1 April, 1 July
and 1 October. 10/

The metered water supply rate and the meter rent are payable monthly or quarterly
in arrears upon notification by the Water Authority or the local authority concerned. 11/

At present, applicable rates are of Leones (Le) 2,50 12/ for the 1st standpipe and,
for house connections, Le 2,50 for the first tap, Le 1.00 for each of the next four taps,
Le 0,75 for each of the next five, and Le 0.50 for cach additional tap. The Ministry of
Energy and Power is however envisaging to raise its tariffs to the level of those charged
by the Cuma Valley Water Company.

The Water (Control and Supply) Aet, 1963 (Act No. 16 of 1963), as amended, Sec. 18
Tbidem, Sec. 2, 19.

Tbidem, Sec. 23.

Thidem, Sec. 21 (1), (3).

Ibidem, Sec. 20.

Ibidem, Sec. 25.

Ibidem, Sec. 27 (3). :

Thidem, Sec. 27 (1), (4).

Ibidem, 3ec, 32,

Ibidem, Sec. 27 {4).

Ibidem, Sec. 29-30,.

1 Leone equ. approximately US$ 1.00 in December 1978.
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In the case of the Guma Valley Water Company, proceeds on water rates cover first
bad and doubtfui debts, and are then allocated to management costs and interest on loans
{which may not exceed 50 per cent of the igsued capital), depreciation, the special
reserve fund, maintenance costs, the working capitel and dividends up to 8 per cent per
annmum oh Le 2,00 shares. 1

Rates levied by the Company within its ULimits of Supply include g/:

1. a Jeneral Water Rate of Le 0.20 per Le 1,00 of the anrmal value of each premise,
whether drawing water or not, except if premises are not supplied through a service pipe
or are located more than 18C meters from the nearest public standpipe; also excepted
are places of religious worship, hospifals, schools, cemeteries and charitabtle inetitu~
tions, Furthermore, the rate may be reduced or waived on grounds of the users' povertiy;

2. a HWater Supnly Rate of Le 4.00 for the 1st tap, Le 1.25 for each of the next
four taps, Le C.95 for each of the next five, Le 0,45 for any number of taps over 10,
and of Le 5.00 for each water closet;

3. a Metered Water Supply Charge of Le 0.90 per 4000 litres of domestic water
supplied outside the boundaries of the City of Freetown, of between Le 0.40 to 0.30
par 4000 litres of water supplied for other uses, and of Le 0.745 per 400 litres, or
fraction thereof, supplied directly to ships;

4. a quarterly Meter Rent of between Le 0.50 and 4,00 depending on the size of
the metre; and

5« an annual Water Charge of Le 28/50 minimim for water supplied outside the
boundaries of the City of Freetown in cases where neither the general water rate nor the
water supply rate apply.

Water rates and charges are collected either by the Company or by the competent
local authority as agent of the Company. ;/

Within the Rural Area of the Western Area, water rates and charges are levied and
kept by the Rural Area Council as part of its regular revenue. g/

In addition, the Port Authority levies watier supply rates of Le 2.00 per 4000 litres
from quay hydrants, of Le 4.00 for the supply of water to barges in stream, plus Le 0.60
to 4.00 per hour of overtime.

Proceeds from the fees or royzlties levied on Clearing Licences issued for the
survey and securing of a water supply within Forest Reserves and Protected Iorests are
uszed to compensate damages arising therefrom é/; fishing boat registration is subjeot to
an annual fee of Le 0.50; and an annual charge of Le 2,00 is levied on fishermen and
fishing boats.

The Guma Valley Water Act, 1961 (Act No. 3 of 1961), as amended, Sec. 73, T9, 89.
Tbidem, Sec. 63, 65 and the Company's Waler Rates and Charges.

Tbidem, Secs 66=T1.

The Fural Area Act (Cap. 75), as amended, Sec. 90 (b)o

The Ports Authority (Port Tariff) Regulations, 1970.

The Forestry Act (Cap. 189), as amended, Sec. 16 (4}.

The Timdel, and ihe Kagboro Chiefdom Canoces, Boats, Fish and Fish-Trading
Bye-Lawa, 1960, Schedule.
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Finelly, Chiefdom Councils are empowared to make bye—laws with a view %o levying a
water rate on any bwilding in towns, except places of religious worship, hospitals,
schools and other buildings which may be exempted with the approval of the Disgtrioct
Officer, l/ Rates are of Le 1,00 per year for buildings with a grases roof, of Le 3.00
for buildings with mud walls and a2 tin roof, of Le 5.00 for buildings with mud block walls
and a tin roof, and of Le 10,00 for buildings with concrete walls. g/

XV ~ WATER LAW TMPLEMENTATICH

(a) Juridical protection of existing water rights

In addition to the provisione of the Constitution on the protection of individuzl
property and possessory rights ;/ and to the various statutory norms governing compensa-
tion for taking and damages, special provisione apply in particular to the protection of
water righis.

Within Water Supply Areas for instance, water uses in exigtence pricr to the
corresponding declaratory crder are reserved. g/ Ferscons aggrieved by a water resources-
management Scheme prepared by a Water Authority as regurds land and weter rights even
outside the Water Supply Area may object in writing to the Chairman of the Water Authority
indicating the nature and extent of the probable damage; the Water Authority is then
compelled to modify the Scheme accordingly and to notify the public of such modifications,
to further modify the Bcheme if new objections are raised, and may only thereafier make a
final decision in such terms and conditions as it deems just and necessary for the
purpeses of the law. j/

Landownsrs riparian to a water source used by the Guma Valley Water Company who
prove that they have been deprived of the water they rneed for agricultural or private
business purposes may compel the Company to return to their source of supply a quantity
of water not less than the deficiency so caused or to provide them with a piped supply of
a like amocunt of water free of charge, provided however that beneficiaries are not
entitled to receive a better supply +than that previously available to them, é/ Similarly,
the rights of any authority entrusted by law with the protection of any river for naviga~
tion purposes is expressly protected against interferences by the Cuma Valley Water
Company when exercising its exclusive water use right for the supply of water within ite
Limits of Supply. E/

J
e

The Chiefdom Council {Pendembu~Cowzhun) {Pendembu Town Water Rate) Bye-lLaws,
1962 and the Chisfdom Council (Wimi Kore) (Jniama Town Water Rate) Bye-Laws,
19651 SeC- 3-

Tbidem, Schedule,

The Constitution of Sierra Leone, 1978 (Act No. 12 of 1978), Chapter II,
Sec. 5, 11=12.

The wWater (Control and Supply) Act, 1963 {Act No., 16 of 1063), as amended,
Sece 4, 5 (1)

Tbidem, Sec. 43 (5), (6).

The Cuma Valley Water Act, 1961 (fct No, 3 of 1961), as amended, Sec. 32 (2),
Ibidem, Sec. 34 (5).

SSCEEE]



- 197 =

Frovision is alpo made for Health Authorities not to interfere with navigation rights
neither to diminish nor to divert any supply of water, the quality or the fall thereof or
corresponding rights on any river, canal or the feeders thereof in ceses where any pergon
would, prior to the emactment of the Public Health Act, have been entitled by law to
prevent or be relieved against the injurious effect of such interferences, unless the
Health Authority first obtains the consent, in writing, of the person so entitled. l/

Mining right holders are prevented from making or permitting sny other persom to make,
without the permission of the President, any alterations ip the water supply of any lands
as may prejudiclally affect the water supply emjoyed by any other person or land; in case
such an alteration is made, the mining right holder is then prssumed to have made it. g/
Similafiﬁ, damages caused in the course of alluvial diamond mining are subject to compensa~-
tion. 3

Finally, before the Eiectricity Corporation lays cables across any havigable waterway,

it is to obtain the approval of the Minister of Fmergy and Power upon consultation with
the appropriate aunthority.

(b) Modification, termination and reeallocation of water rights

As a matter of principle, the enjoymsnt of property and possessory rights is subject
to suchk limitations as the righte and freedoms of others, the interests of defence, public
safety, public order, public morality, public health, town and comntry planning and the
development or utilization thereof for the benefit and welfare of the public,
Accordingly, the modification, terminstion or re-allocation of water rights may be
provided for by law for such purposes and, in particular, in cases wheore such interfe—
rences are necessary for the satisfaction of any tax, rate or due, for so long as
examinations, investigations, trials or inquiries are required or, in the case of land
end water rights, to carry cut soil and other natural resources conservation works or
agricultural develcpment or improvement works which the owner or occapier of land has
been fi?uired, and has without reasonable or lawful excuse refused, or failed, to carry
out. 6

In addition, as most water rights likely to have an effect on the quantity or whole—
someneas of the corresponding source of supply are subject to a statutory title governed
by terms and conditions sgtablished by the issuing authority, the latter ie similarly
empowered to interfere therewith in accordance wlth the ahove constitutional and statutory
limitations. 7/

The Public Health Act, 1960 (Act No. 23 of 1960}, as amended, Sec. 145.

Te Minerals Act {Cap. 196), a® amended, 3ec. 51.

The Alluvial Diamend Mining Act {Cap. 198), a5 amended, Sec¢. 10.

Electricity Corporation Act, 1964 (Act No. 5 of 1964), as amended, Sec. 45.
The Comstitution, 1978 (Act No. 12 of 1978), Chapter II, Sec. 5 {a), 11 (1) (a).
Ibidem, Sec. 11 {2) {a}, (k).

I'bid.gml Sec. 12.
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Provision is thus made, for instance, for Water Authorities to vary, amend or revoke
water resources menagement Schemes and to regulate all water rights aocordingly _1_/: for
the Minister of Lands, Housing and Country Planning to modify all water rights which
are in contradiction with approved Town Planning Sohewes 2/3 for Health Authoritiee to
order the closing of any well within 120 metres from a public pump, standplpe or other
water supply point provided by it, the Government or the Guma Valley Wator Company when
health proteotion imperatives so require é/ 3 for water right licences iasued to mining
right holders to be revoked by the President in cases of breach of the term or canditions
thereof 5}/ s or for power production licemces to be suspended or revoked at any time om
breach of any conditlion thereof or in case of arrears in payments due j/.

(e) ¥Water tribunals, courts and other judiciary water authorities

As there are no specizl water ocurts in 3lerra Leone, waiter disputes are settled by
the regular courte of law. The country's judicial system 1s rather complex ae couris are
oalled upon to apply beoth written and customary law g/ , and because judicial disiricts de
not correspond to administrative Bistrictis,

At the highest level there are a Supreme Court with a Local _Appea.la Division, a
.Court of Appeal and a High Court 1/« “In praotioe, one High Couit gits in Freetown and
a Repident Judge oheirs a High Court in each of the Provinoial citiea.

A+t the intermediate level, the country is divided into fifteen judicial districts,
three in the Westorn Ares and twelve in ihe Provinoea., There is one Distirict Appeal Court
and at least one Magiairate's Court in each dlstrict. Kagistrate's Courte may hear civil
ewits involving up to Le 1,500 and try criminal cases in which punishment does not exceed
three years of imprisonment or finea up to Le 1,000; they may also conduct preliminary
investigntions of other cases for trial before sittings of the High Courts. When
applying customary law, the benoh ineludes two or more justioes of the peace and two
asgessors selected from a list of experts on customary law of the ethmic group involved.

At the local level, there are Uroup Local Appeal Courts and Local Courts whose
Chairmen and Vioe~Chairmen are appointed by the Kinister of Interior E?; officers of
Group Lacal Appeal Courts are alse appointed by the Minister, while officers of Local Couris
are appointed by the Chiefdom Councll concerned 2/ « These oourte git in eaoh Chiefdom or
group of Chiefdoms as the case may be; wuntil recently, Paramount Chiefs used to be
appointed as chalrmen of these local courts which git at such times and places as the
Chiefdom Counell or Chiefdom Councils consider necesasary for a speedy dispatch of business. _ﬂ/

The WHater (Control and Supply) Act, 1963 (Act No, 16 of 1961), as amended,
Sev. 5, 42, 46,

The Tewn and Country Plauning Act (Cap. 81), as amended, Sec. 20.

The Public Health Act, 1960 {Act No. 23 of 1960), as amended, Sec. 94.

The Minerals Aot {Cap. 196), as amendsd, Sec. %58.

The Eleotriocity Corporatien Act, 1964 (Act No, 5 of 1964), as amended, Sec. 29,
The Courie Act, 1965 %A.ct No. 31 of 1965;, as amemded, Sec. 76.

The Courte Act, 1965 (Aot Ne. 31 of 1965), as amended,

The Local Courts Aot, 1963 (Act No. 20 of 1963), as amended, Sec. 4 (1); 5.
Ibidem, Sec, &«

Ibidem, Seo. 1.

-
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Local courts have juriediction over customary law suits other than between Paramount
Chiefs or Chiefdom Councils involving land rights which are settled by the District
Officer 1/ s over civil law cases governed by geheral law (i.e. the Common Law, equity
and all enactments ir force in Sierra Leone except in so far as they are conoerned with
customary law g/ ) involving suite up to Le 200 or claims for recovery of possession of
land with an annual rentel value not exceeding Le 50 and a lease term not over § years;
and over criminzl casss involving a fine not exceeding Le 200 and one year impriscnment
or both ;/. In. the absence of applicable ocustomary rules, these courts are io apply
general law Q/ » Customary Law Officers answerable before the Minister of Justice assist
Local Courts in the implementation of their judicial duties.

ippeals against, or rather a re-hearing of ocases decided by a Local Court may be had
before the Group Local Appeal Court concerned or before the District Appeal Court which
gits under the Chairmanship of the Magisirate of the district assisted by twe assessors
selected from a limt of experts in customary law drasmup by the District Officer _'1/.
‘Appeals against decisions of a (roup Local Appeal Court may also be heard by the District
Appeal Court. Q/

Deciaions of District Appeal Courts may be appealed against before the Looal Appeals
Division of the Supreme Court; in thie case, however, such appeals have the status of
appeals made ageinst a Magistrate's Court decision. 7

Finally, and in addition to any existing oivil or criminz) remedy before Magistrate's
Courts, Catchment Area Inspeciors are enabled as police constables to arrest offenders
against pellution regulations within Water Supply Areas, as are any persone duly authorized
by a Water Autherity to take finea urder the Water Act §/ 3 the Gums Valley Water Company
is similarly enabled to prosecute offenders in the case of pollution and of damages -
cauged to waterworks 2/ + Healih Authorities are empowered to arrest and teo infliet fines
on persons causing statutory nnisances and %o prosecute offenders in the case of surface
and underground water contamination and of interferences with drainage and drainage works
E/; Chief Superintendents of Mines are entitled to prosecute polluters and persons
interfering with water supplies in the course of mining operations ﬂ/; and Waterways
Officers are empowered to prosecute polluters of waterways and persons interfering with
navigation. 12/

The Provinces Act (Cap. 60), as amended, Sec. 28.

The Local Courts Aot, 1963 (Act No. 20 of 1963), as amended, Sec. 2

Ibidem, Sec. 13 (1).

Ibidem, Sec. 13 (2).

Ibidem, Sec. 29.

Ibidem, Sec. 30.

Tbidem, Sec. 31=32.

The Water (Conmtrol and Supply) Act, 1963 (Act No. 16 of 1963), as amended,
PBec. 16, 62.

The CGuma Valley Water Act, 1961 {(Act No. 3 of 1951), as amended, Sec. 33-35,
42-43, 52-58, 117, 120-121.

10/ The Public Health Act, 1960 (Act No. 23 of 1960), as amended, Seoc. 2-3, 78, 95, 97.
11/ The Minerals Act (Cap. 196), as amended, Sec. 50, 52.

12/ The Waterways Act, 1964 (Act No. 54 of 1964), Sec. 11, 15.
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(4) Penzlties

Penalties for offences against the water legislation consist of fines, imprisonment,
compensation for darages and administrative sznctions,

Fines of Le 8,00 sanction the unauthorized use of waiter, together with ibe recovery
of the value of the water improperly used, and the tresspassing on enclosed land used
for waterworks 1/; Le 10.00 for the misuse as well as for the fraudulent use of the Guma
Valley Water Company's supply network and for the tampering with water metres _2_/ -
gimilar fine, or imprisomment for up to 2 months, applies in the case of defanlt in payment
of water rates within local towns a3,_/; Le 20,00 for the wilful or negligent misuse and waste
of water supplies from waterworks, for letting animels tresspass and for stamding or
resting whatsoever on waterworks A/; Ls 40,00, on summary conviction, in the case of the
wilful or megligent uase of water without s licence or in contravention to the terms or
oonditiems thereef within any Water Supply Area, of alterations made to a pipe or fitting
1n which case the Water Authority is entitled to further cut off or withdraw the supply
of water until the main or service pipe has been reainstalled, for the umauthorized taking,
exoept for private domestic use, of water from a Water Rate Area to another Water Rate
Area and, except for fire-fighting, for the sale or transfer of water to third-parties,
unless the bemeficiary is entitled to water but, without his fault, his supply has been
cut off or is otherwisze pot available _5_/; Le 50,00 in the case of the contamimation of
a public fountain, of the wrongful opeming or closing of any lock, cock, valve, sluice or
manhole pertaining to any waterworks, end for the unauthorized use of fire~hydrants 6/;
Le 100,00 in the cass of contraventioms to orders made Yy a Water Authority in respeot of
the memagement of water resources as part of an approved Scheme, of interferences with or
of wilful or negligemt damages to any waterwork of water metre, of the unlawful Arawing
off, diversion or taking of water therefrom or from the catchment area, for the pollution
of water resources by allowing any foul liquid, gas or other noxious matters to enter any
watercouree, for the umauthorized mupply of water to ships over 50 tons displacement and,
within the Limits of Supply of the Gumz Valley Water Company, for letting animals tress~
pass on water supply works and networks or for taking water thersfrom for the supply of
ghips '_T/; Le 160.0C in case of fraudelent measurement or stealing of water supplies,
in which case the Water Authority is empowered {o repeir measuring devices at the coat
of the offender §/ 3 and of Le 200,00 in cases of water pollution especially provided for
in regulations made by Water Anthorities 2/ » Provision iz further made for the wilful or
negligent damage to weterworks and water meires, the unlawful drawing off, diversion and
taking, as well as for the pollution of water resonrces to constitute continning offencee
liable to additional daily fines of respectively Le 4.00 and B.00 following due notice
to stop the wrongful act 10/,

The Water (Comtrol emnd Supply) Act, 1963 {Act No. 16 of 1963), as amended,
Seca 4 He

The Glsima: Isfa.lley Water Act, 1961 (Act No. 3 of 1961), as amended, Sec. 58.

The Chiefdom Council (Pendembu-~fowabun Chiefdom) {Pendemtu Town Water Rate)
Bye-laws, 1962, Seo. 5.

The Water (Conirol and Supply) Act, 1963 (Act No. 16 of 1963), as amended,
Sec. 50, 58n

Ibidem, 8e6. 5 (3), 5% 53, 55.

Tbidem, Sec. 61§ The Freetown Fire Prevention Measures Act (Cap. 68), Sec. 11.
The Water (Contro) -ma Jupply) Act, 1963 (Act No. 16 of 1963), as amended,
Sece 48 (5), 45, 59, 60; Te Cuma Valley Water Act, 1961 (Act No. 3 of 1961),
ag amended, Seo. 120-121,

The Water zcontrol and Supply) Act, 1963 (Act No. 16 of 1963), as amended, Sec, 52,
ITbidem, Seo. 13 (1)

‘Thidem, Seo. 49, 60.
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In turn, if the Gume Valley Water Company fails to supply waier to entitled users it
iz li=ble %0 an initial fine of up to Le 10.00, together with a subsequent daily fine of
Le 6.00, unless the water supply is not available because of drought conditions or of
other accidental causes. 1

Water Authorities are furthermore emtitled to cut off or withdraw the waier supply to
defaulters in the payment of water rates following a 28 days' prior notification by the
Collecting Officer; rates remaining due fhereafter are then recovered as civil debis by
the Water Authorities. 2/ | |

Similar pepaltiec sanction offences againet the public healtih, mining, power .
production and inland navigation legislation. An invariable fine of Le 2.00 applies in
the case of any colleotion of water or water veasel found to contain eggs or larvae of
mogquitos considered to comstitute a statutory muisance y; the Mirnigter of Health is
empowered to serve intimations and abatement notices or to have nuisance ordera issued by
courts in cases of statutory nuisances which are liable to fines up to Le 10.00, together
with an additiomal daily fine of Le 6,00 for continuing offemcea 4/; fines of Le 20,00
apply to the fouling of drinking water supplies by washing or throwing therein things or
animals, animel exoreta or dead animals, to the digging of wells without prior autheriza-
tion, and to interferences by mining rights holders with prior existing water supply rights
following the nom—observance of a corresponding order issued to prevent the continuance or
recurrence thereof j/; in the case of stetutory ouisances, this fine may be substituted by,
or cumulated with, imprisommeant up to 3 menths Q/ ; interferences with drainz or with proper
drainage from any premises are liable to fines of Le 100,00 lf; and a fine of Le 200.00 is
applicable to any other offence agrinst the health legislation, in which case provision is
alec made for such a fins to be substituted by, -or cumulated with, imprisorment up to 6
menths, to water pollution irn conneotion with mining operations, in which case a daily
fine of Le 10.00 applies to contimuing offences, to the breach in the term or any
condition of dredging licences, in which cage this fire is assorted with corresponding
compensation requirements as well as with the cencellation of the licence, and to the
pollution of waterwaye or to interferemces with navigation by fishing nets, together
with a daily fine of Le 200.00 for contimming offences and compensation for damagss up
to Le 1000.00 8/,

Finally, the Fleetricity Corporation is empowsred ai any time to suspend or revoke
production licences on breaoh of any conditions thereof or of arrears in payments due 2/‘.

The Cuma Valley Water Aot, 1961 (Aot No. 3 of 1961), as amended, Sec. 47,
The Water (Control sod Supply) Aot, 1963 {Act No. 16 of 1963), as amended,
Sec. 37’ 39-41- '

The Public Health Act, 1960 (Act No. 23 of 1960), as amended, Sec. 23 A,
Ibidem, Sec., 29-32.

Toidem, Sece 95, 97 (3); The Minerals Act (Cap, 196), as amended, Sec. 52,
The Statutory Nuisance (Summery Punishment) Aot, 1969 (Act No. 20 of 1969),
Sec. 2.

The Public Health Act, 1960 (Act No. 23 of 1960), as amended, Sec. 78.
Ibidem, Sec. 107 The Minerals Act (Cap. 196), ap amended, Sec. 5C, 62=63;
The Waterways Act 1964 (Act No. 54 of 1964), Sec. 15

The Electricity Corporatiem Act, 1964 (Act No. 5 of 1964), as amended,
Sec. 29.

o e il Wiy
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VI - CUSTOMARY WATER LAW AND INSTITUTIONS

(2) The legs) regime of water resources and water rights

According to customsry law _’Ij s Provinecisl Land is regarded as a commonly held
regource with ne individusl rights of sale or transfer; land comstitutes the patrimonium
of the common ancegtors, the living be:i.ng its present, and the unborm its future,
caretakers., MAs a consequence, land is limitatively su‘b,]ect te use rights which may be
rocognized an indefinite, but never a2 permanent term.

Hater resources are cohsideéred as appurtenances of the land and follow the same
legal regime,

¥Water righte are acquired, together with land righte, through effective and
prolonged use, by assignment from the head of the social group concernmed and by virtue
of & lease, a grant or a pledge. To the holder, land is priceless and rights thereon may
.only be transferred from one sooial group to another w:l.'th the understanding that the
traneec¢tion is temporary.

Land and water rights may also be acquired for develoment purposes 'b;r the Govermment
through a land grant, in which oase the 20 Haz and 99-year term lim:n.ts aiming in particular
at the proteotion from alisnation of pasturs land do not apply. 2

in the case of Provinciasl Land leases, the transaction is hamndled by the District
Cfficer, the Paramount Chief, the Village or Family Head and the representative of the
land-holding group. The rent is then shared equally among the Chiefdom Treasury, the
Headman and the members of the land-holding community.

Within tribal groupa, the transfer of land and water rights among families may
however beoome permanent. In addition, temporary holding rights may be given to
stranger farmers who are then expeoted to domate part of their harvest to the original
holding group as acknowledgement of their position as temporary occupants. This type
of occupancy remains mainly seasonal.

At the inter-Chiefdom level, land transaciions depend largely upon goodwill on the
part of the host Chiefdom, While transfer of right is usually temporary, permsanent
settlement may, however, lead to an wltimate acquisition of freehold righta. As
nigrent farmers deal directly with Village Headmen rather than with Chiefs, Chiefdam
disputes have remained limited as Chiefs are unaware of stranger land occupancy, a
commort practice in aswamplands where sattlement is sparse.

Ag to land and water righte acquired through marriage or inheritance, claimants
to land and water rights on patermal grounds hold preferential rights over maternal
¢laims, The husband enjoyr nevertheless temporary rights over his wife's holding until
he divorces, she dies or there are offsprings.

1/ See in particular: Man, Land and Plamming for Rural Dsvelopment, by Harry Tursy,
Njala Umiversity College, University of Sierra Leomns, Vol. 1, undated.

2/ The Concessiong ' .¢ (Cap. 121), as amended, Sec. 9 and ff.
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Inter~marriages have therefore been limited in order to prevent complex inter—tribal
land right transfers through inheritance.

Finally, as customary law application is a function of persomal status, land
transactions among natives (i.e. citizena of African origin with principal residence in
the Provinces) 1/ and non-natives are regulated by statutory law. 2/

Although customary water righis are bagically regulated as incidents to land rights,
and whereas the use of water resources has mnot called so far for the development of a
district legsl framework, some specific norme nevertheleas apply in particular cases.

Irrespective of the commumiiy concermed, the use of water for driniding purposes is
free for all. This principle ie evidenced by the presence of a cup on wells and of
water jars in fromt of houses for the by-passer to guench his thirst.

Similarly, access to streams for non-consumptive or for minor consumptive water uses
iz free, subject to payment of compensation for damages and to the prior authorization of
the land-holder if cultivated fields are to be crozsed.

Irrigation works have so far been limited to small intakes and retention structures
which have not required other measures then what applies to jeint and commumnity worke
implemented by work groups in which each family unit partiocipates.

Of interest is the Tact that in some regions, and in the Borthern Province in
particular, uplande are cultivated by family headmen while the more fertile low-lands
are allocated to the other members of the commmity; this practice evidences the
iraditional principle of balancing powers and privileges among leaders and members within
each commnity,.

While fishing is free for all, Paramount Chiefs are nevertheless empowered to
prohibit the closing of streams in their whole width and to establish closed fishing
periods in order to protect breeding. '

A4 number of measures provide for the protection of water quality. In addition to
upstream and downsiream priorities for drinking water supply and other uses of stream
waters, and drainage in particular, there is a gemeral prohibition to throw carcasses
and other polluting substancea into water bodies.

There is furthermore a strict obligation to report to Village Headmen and Chiefs
the presence of dead crocodiles in any water body as the gall-bladder thereof ism
regarded as a highly dangerous source of contamination.

Similar rles apply to the use of underground water resources. Water rights in this
case are acquired by him who digs the well or taps the spring, Basgically, the holder of
land is free to dig wells, subject however to the agreement of the Village Headman or
local Chief as regards well spaocing and siting. A minimum distance of 4% metres between
wells is usually observed, as ia the siting thereof om higher grounds than that on which
indjvidual or family latrines or disposal pits are losated.

1/ 'The Sierra Leome Citizenship (Amendment) Act, 1976 (Act No. 13 of 1976),
Sec. 3.

2/ The Provincial Lands Act (Cap. 122), as amended.
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Finally, the use of sireams and water bodies by 2 given community or group of users
is subject to the correlative rights of the other communities or groups of unsers dependant
on the same source of supply; azreement is reached among Family Headmen or among Village
Committees as the oase may be, Village Headmen, Section Chiefa or Paramourt Chiefs acting
ag witnesses or, if necessary, as arbitrators.

In periods of water shortages, and although water rights are basically acquired on a

"firgt in time, first in right* basis, similar equalization measures apply to holders of
correlative water rights. .

(b) Water resources management and edminigtration

The exrtended family constitutep the basis of the social structure in Sierra Leone,
The rural family is formed of a closely knit set of bleced relationships having socio—
economic concomitants, The individual is only accepted and respected in society if he
respecta traditional norms; the binding factor ocnoerns mutual protection and the commen
interest amounte to production fer mubsistence.

 While femily vnits may vary in size, orgenization and preoductivity, family stirmoctures
remain basically the same, A common element is the olose affinity of the natural and
supernatural which presides over the fact that recognized leaders are mere the chiefs of
a given people than of a precisely bound territory and that common aseets are held by them
in trust and not in actual ownership., Land and water resources are thue basically managed
es a family or community affair.

The Family Headman is in charge of the eoonomic welfare of the rest of the family.
In certain cases, headship of the family may conaist of a two-tler system according to
which the oldest member of the group is the traditional head while a ycunger prospercus
relation, whether male or female, functions as the economic head.

There ip & direct correlation between rural family sizes and labour demands for
agricul tural aotivity. The basic organization depends on communal efforts in which a
family's labour coniribution towards group work is a direct index 4o the family size and
farm area. Eazch family upit has a representative mumber of farm workers. Farms of group
members are operated in turne and the amount of labour inputs per family farm is
proportional to the number of registered membership of household workers im the work
group., Such work groups can however be hired by non—members for a price which is shared
among workers.

Extended family members do not receive cash payment for farm work, but large propor-
tions of the farm produce from the the food supply base constitute the source of
exchange for other domeptic goode required by the family. The oldest wife keeps the key
to the group's food siore, while the Family Headman deals with most financial t{ransactions

The co—existence of mseorted in-laws within the household adds to the responsibility
of family headmen in minimiging gquarrels and in maintaining a peaceful atwmosphere within
the community.

The importance of the extended family unit resides in the fact that it comstitutes
the prototype of the overall cusfomsry Boocial envircnment; its structure and mode of
operation is recognigeble at the Village and Chiefdom levels at whiok the Village Head,
the Section Chief for sub-tribal units, and the Peramount Chief act, in comsultation
respectively with their Village Committees and Chiefdom Councils, in the same way as
Femily Headmen do in copsultation with their recognized Elders.
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(e¢) The settlement of disputes

Within such a traditiomal environment, the preveiling attitude is to aim 8% copeilia-
tion, rather than litigetion, for the maintenance of the peace. BEach recogmized headman
in the social siruciure therefore functions as official witness in transactioms and
subsequent claims; when required, he also becomes the arbitrator or judge, wsually in
consulitation with recogmized elders.

Ae disputed cases involve not only the partiss to {the dispute, but the wkole of
their respective families, and that individual debts in kind cannot be paid without the
consent of the Family Headman, in most ocases family assets are pledged to clear a family
member from a court case. This is why the survival of the family unit deperds om a
constant minimization of inter-group gquarrels. As a conseguence, the Village Headman,
the Section Chief as well as the Paramount Chief are as important as a2 magisirate because
one of their major functions is ‘o reduce the number of claims to be registered at the
local courts,

(d) Customary water law implementation

The Constitution of Sierra Leone provides for customary law to apply, along with the
Common Lew and any written legislation, provided it is not in contradiction or has been
modified, adapted, qualified or limited in its application in conformity with its
provigions, 1 .

Customary law is defined as any rule having force of law in amy Chiefdom of the
Provinces whereby rights and correlative duties have teen acquired or imposed, which is
applicable in any particular case and conforms with natural justice and equity, and is
not incompatible, either directly or indirectly, with any enactment applying to the
Provinces, 2/

Although customary law may vary greatly from region to regim and from ethnic group
to ethmic gzroup, especially as regards matters of personal status, family, inheritance
apd trade law, the regulation of human relationships within the various social unite and
their groupings, as well as of man's relationship with respect to natural resources, in
paTticular land and water, and his environment, remains nevertheleas conceptually the
same throughout the counlry: land and water are locked upon as oommmnity resources as much
by a sedentary Mende swamp-rice farmer in thé Southern Province or Temne upland oash ¢rop
grower in the IEastern Province, as by a noradic Fullah cattle breeder in the NHorthern
Province,

1/ Comstitution, 1978 (Act No. 12 of 1978}, Sec. 125,

2/ The Local Courts Act, 1963 (Act No. 20 of 1963), as amended, Sec. 2.
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SWAZILAND 1/

I ~ INTRODUCTION

(a) Geography

Swaziland ie a landlocked country lying between the bordere of Mozambigue and the
Republic of South Africa., The country covers an ares of 6 704 square miles (17 364 square
kilometers) and has a population of about 435 000 inhabitanta 2/,

Swazilerd ie divided into two main geographical zones: the Highlands, in the north
western part of the country with an average a2ltitude of 3 500 ~ 4 Q00 feet, is a humid
area receiving yearly 4C to 80 inches of rain, mostly during the summer (December to March);
the Lowlands, with an average altitude of 600 to 1 000 feet, are of the sub~desertic iype
with only 20 inches of rain per year and a very poor distribution.

{(v) Juridico-political history

Successively a British Colouy and a British Protectorate, Swaziland becams fully
independent in 1968. 1In spite of a long British dominstion, traditional cultural background
has remained sirong in Swaziland. In 1956, 60 percent of Suaziland's African population
wae recorded as Christian and 40 percent as followers of indigenous religions.

In 1967, the Conmstitution gset up a parliamentary Kingdom of Pritish style, but royal
prerogatives remain in fact more important in Swaziland {then in the United Kingdom. The
King iz at the same time the heed of the Swazi people (Nggwenyama) and, as such, the
trustee of their lands and of all minerals in Swaziland. He ie aseisted by the Swazi’
¥ational Council,

More than half of the national territory is reserved for the Swazis, the rest having
been attributed to European lendowners who do not represent more than 3 percent of the
total population.

The main economic activities are agricultural (cotton, livestock and rice) as Swaziland
offere ample scope for irrigation from ite large rivers. Of the major river systems of
Swaziland three Ethe Lomati, Komati and Usutu) have their headwaters in Tranavaal, South
Africa, and two (the Mbuluzi and Ngwavuma) in Swaziland. The Great Usutu has the highest
flood with 2 maximum of 47 500 cusec recorded in Swaziland on the 10 February 1967 i/.
There are +three important irrigation projecte: Melkerns, Big Bend and the Swaziland
Irrigation Scheme (36 000 ac altogether). Mining industry (iron, asbestos) and pulp and
lumber industry take = large part of the national export 4/.

Baged on the study prepared for the "FAO Legislation Branch by Dominique Alhéritidre,
docteur en droit, Paris, France (original French).

United Nations, Swaziland Background Paper for the Country Programme of United Nations
Development Programme Assistance, New York, U.¥., 1972, p. 5.

Swaziland, op cit, p. 20 infra note 1, p.22.

Most of the above information is from Enoyclopaedia Britannica and Europa Yearbook,
Africa South of the Sabars, 1975/1977.

er R
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Together with Botswana, Lesotho and South Africa, Swaziland forms part of a common
customs area under s Customs Agreement renegotiated in 1968 1/=

The rapid increase of the water demand and irregular supply of the natural waters has
compelled Swaziland to revise its overall water legislation. One of the main policy elements
for economic takewoff being agricultural modernization, hence by means of increased
irrigation, the importznce of water in Swaziland is therefore particularly great.

Swaziland hisbory and geographical position has broadly influenced the water law of this
country. The Water Act bears a strong resemblance to the South African legislation. In
addition, African customary law centered on the principle of "community of interest" in
land and water resources is still applicable 2/. Water legislation in Swaziland is in
the course of revision to change the accent from "riparian rights" to "greatest beneficial
use” in the apportiomment of weter.

II - IEGISLATION IN FORCE

The mogt important legal enaciments which directly or indirestly affect water resources
management in Swaziland are the followingi

'1. The Water Proclamation, 1959, ¥o. 73, as amended by the Water Act.
2. The Natural Resources Proclamation, Ghapter 139, 1960.
3. The Electricity Proclamation, 1963, No. 10 as amended by the Water Act.

4, An Act to consolidate and amend the laws in force in Swasziland relating to the
control, conservation and use of water for domestic, agriculturdl, urban and
industrial purpeses and to make provision for the control of certain activities
on or in water in certain areas, 1967, No. 25 (the Water Act}, as amended by
Acte Nos. 40/70, 12/71, 25/71.

5. The Building Act of 1968.

1/ United Nations, op cit, p. 7 supra note 1, p. 1.

g/ D.A. Ceponera, Water Policy, Administration and Legielation in Africa, Working
Qroup of Experts on Water Resources FPlanning, Addie Ababa, ECA, 1970, p. 4.
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ITI - QWNERSHIP OK OTHER JURIDICAL STATUS OF WATER RESOURCES

African customary law has relevance in fields such as land tenure, ownership and
watering rights 1/, and such customary law applies ‘to any metier concerning water with
regard to land owned by Bwazis which is not subject 1o the Water Aot g/. The Water Act,
which governe non-Swazi areas, ie not significantly influenced by African customary law.

At the moment,royallrivers and sacred pools do not fzll wnmder the Water Act and are
governed by unwritten customary law. There are plans to regulate the position further
under the proposed new water legislation.

Tone Water Act provides that aws regards public water, there can he no right of property
é/. Public water is defined as any water flowing or found in = public stream, whsther
vigibkle or mot _/. This,; therefore, implies that groundwater ig o be considered as public
water when flowing or found in a public wnderground stream. A public etream is defined ae
a natural stream of water which flows in a krnown and defined channel; it logically follows
from section 5 (1) that there can be private ownership rights in water, that is in non-public
water, which may thus be defined ag water flowing or found in artificial stresns and cxdained it
underground aguifers. As long as there is no contrary provision, Comuon Law governs these
waters: they fall within the absclute property of the landowner who may use their ag he likes
provided he does not intentionally cause damage to his neighbour. The absence of ownership
of public water does not exclude cwnership of waterworks, dams, bridges, embankments, etc.

IV ~ THE RIGHT TO USE WATER COF WATER RIGATS

As in the common law system, the Water Act of Swaziland refers first to the riparian
rights doctrine.

(a) Mode of acquisition

The seliing or leasing of public water is prohibited 6/. The Board may, however, allow
pergons who 4id so before December 31, 1966, to maintain their right thereto /.

In the case of private water, the right to use it iz a normal attribute of the cwnership
of this water; the sole, exclusive and unlimited use and enjoyment of private water belongs
to the proprieter of the land ‘on which such waber is found 8/,

D.h. Caponera, op cit, 1970, p. 4.

Sectien 5 ()

Section 5 (1).

Jection 2.

Section 63 (3); section 97 (4) (privately owned wmterworks)s Section 108 (irrigation
boards waterworks ownership.

Section 5 (2).

Section 5 E3).
Séction 6 (1).

A il
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43 regards public water, water use rights belong to the owner of the land contiguous
to surface streams or overlying contained ground water according to the riparian rights
doctrine. However, in cerfain capes and for a certain pericd of time, owmership of riparian
land and related water rights may not vest in the same person, for example when the Hinister
suspends riparian water use rights without acquiring property of the land 1/; in general,
however, water rights cannot be dissociated from riparian land ownership, making it impossilie
for a i}parian proprietor to sell or lease his water rights without selling or leasing his
land 2/.

This relation between water rights and riparian land is o firm that riparian water
rights are divisible with riparian land 3/.

Rights to use water can also be acquired through acquiring the ownership of waterworks.

By owning waterworkes, the Government obtaing complete control over water related to such
works g/. This can be particularly significant in the case of a dam ereating a large lake.

(b} Water use authorizations, permits or concesaions

In the new Water Act of 1967, Swaziland has not abandoned the original riparian right
doctrine, and the right of the riparian owner to use public water still existe ipso jure
and has to be confirmed by a permit only for particular uses j/ or within special areas.

When an authorization is necessary, two concurrent procedures are often required. Thus,
industrial uses require a permit from an administrative body {the Board of Apporticnment) as
well as the subsequent sanction by a judiciary body (the Water Court). 6/.

The use of public water in a Govermment water control area falls under the control of
the Hinister and is administered by the Board by way of permits embodying all conditions
deemed necessary l/.

Any permit issued for water uses in a Govermment water control area is attached to the
land §/; to this extent the permit is as a confirmation of existing riparian rights. Thus,
the right acquired by a permit to use water ie automatically transferred with the property of
the land in relation to which the permit was issued; a permit holder entitled to use water
for one of its plots of land cannot use that water for another plot without another permit

3/.

Riparian rights in public water may be limited by Government proprietary rights on
waterworks 10/, by the rights of cther riparian land ownhers, by servitudes and by any other
legally recognized rights. ©Such rights may also be limited by virtue of general legal
requirements such as the prohibition against wasting water jjj’or where the public interest

requires it 12/,

Section 67 (1),

Section 5 (2).

Section T (1).

Seotion 63 (4).

Section 12.

Section 17 (5 and 6).

Section 69.

Section 63 (9).

Section T2.

l—bideﬂln

Section 60 (2).

The notion of Public Interest clearly lies behind the priority given to uses of
public water for the immediate purpose of drinking or watering stock, washing or
cooking, or to the benefit of any officer or servant of any lawfully constitu?ed _
body engaged in the construction of any rosdway. These uses are subject to riparian
proprietor use rights, but only for irrigation and primary purposes: Section 10 (1).

SRR

Sror
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The obligation on each riparian owner to respect the riparian rights use of other owners
include the vbligation to return water to the same public gtream after use, the need to respect
primary use requirements of other riparian proprietors 1/ and the like.

Servitudes are ancillary to a just exercime of the owner's right of use wher conflicting
with the property right of another person _/. These servitudes way result from the conflict
between public uwee rights and private property rights ;/ or between private propserty rightsanc
other private use rights Q/. These servitudes are acquired either hy agreement with the
proprietor; on the basis of a Watar Court judgement, or by a decieion of the Board 2/»

There are four servitudes: servitude of abuitment on bed or banks of a public strean,
servitude of agueduct, servitude of drainage and servitude of storage 6/.

V - CRIEH CF PRIORITILS

There is neo prevision giving any order of priorities of general effect, but specific
applications of certain sections of the Water Act confer priority of use to another person,
area or right.

(a) Between different uses

Uses of water for primary purposes 1/ receive epecial attenticn. For instance any
proprietor of land, which is not riparian to a public stream, may apply to the Board for
a permit to use the water thereof for primary purpeses 8/. Lvery riparian proprietor is
entitled to the reamonable use of the normal flow of a public strean for agricultural
purpoges without tha permission of the Water Court, provided that he does not use any
portion of the normal flow for irrigation if, by so doing, ne deprives any lower riparian
proprietor of water {for primary purposes 2/.

Uses for agriculiural purposes are generally privileged as compared with other uges
such as industrial purposes 10/+ This ie, of course, particularly true for irrigation
purpeses in irrigaticn areas 11/,

Section 9.
Section 113 (1a).
Section 113 (1a).

The Board may for instance issue permits for mining purposes to any person, whether
a riparian landowner or not. Such an acquired right can conflict with riparian
rights and supersede them after compensation to riparian propristors, as determined
by a Water Court, has been paid: Section 12 {1, 2, and 4).

Sections 26 {8), 118 (3).

Section 112.

"Use for primary purposes™ means in the iater Act: the daily use of water for the
support of animal life, and the use of water for domestic purposes: section 2.
Section 71 (1),

Section 9 (d).

Sectien 16 (1).

Sections 81-111.

S
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The use of water in comnection with the construction or maintenance of railways can be
declared as priority wee by the Board 1/, subject to any compensation fixed by a Water Court
being paid to any person whose rights are adversely affected _f.

The Hinipter may set aside certain arsas giving priority to recreational uses _/. He may

also establish an order of priority between different uses when distributing water from
fovernment waterworks 4/.

(b) 3eiween different existing rights

Existing water use and related righte which have been lawfully acquired prior to the Act
are not affected by the new legislation.

Riparian rights have precedence over non~ripsrian rights which, in any cass, may be
acquired only when it is in the public interest or when there is more water than can bhe used
by riperian owners. The permission to use water ﬁf ig subject to the control of the Water
Court which may prevent riparian proprietors from heing detrimentally affected Q/. The
permiseion of the Court is transmitted to the Board If in the form of a recommendation
+towards the issuance of a water use permit. The Water Act is generally less stringent with
local authorities than with any other persons or authorities _/. A local aunthority, or the
central Electricity Beoard, may be granted priority rights Ty means of the auwthorization of
the Board _9/.

{c) Between different areas

In selecting a particular area for waterworks construction, the Minister auntomatically
confers special priorities of use within that area 10/. The Minister may create water
control areas and decide pricrities in these greas 11/.

Irrigable lands have pricrity over uncultivated pasturs lande 12/.
In 1964, a special area was established in order to develop the Little Usuin and Great

_Usutu international rivers. In addition to this geographical priority, use for hydropower
has a preference 13/.

Section 10 (2),
Section 10 (3).
3/ Bection 79 (1).
Section 63 (2a).

Section 4.

For industrial purposes.
Section 16 (6a).

Cf. for instance Section 5 (4).
Section 11 (1).

Section 63 (1).

Section 66 (1).

Section 8 (2).

Section T0.

My
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VI -~ LEGISLATTON ON BENEFICTAL USES OF WATER

Las defined in Section 2 of the Water Act, uses for sgricultural purposes inolude fishing;
uges for industrial purposes include hydropower, transportation and occapionally part of
mutiicipal uses; uses for primary purpeses include some agricultural uses, domestic uses and
some municipal uses 1/.

49 already mtated, uses of water for primary purposes benefit frem a special treatment

Municipal uses derive from the powers of local authorities é/.

Irrigation is a privileged use ﬂ/. Any three or more oroprietors of land riparizn to a
public stream who together own not less than one tenth of the land irrigated or proposed to
be irrigated, may, if they consider it desirable, submit to the Minister a petition
requesting that the area comprising such land be declared as an irrigation district 2/.

An irrigation éistrict can be established by the Minieter, on his own moticn ﬂ/.
Whatever procedure is followed, there is alwaye a preference for irrigation uwes., Despite
this legiglation it appears that some smaller grous of irrigators find it difficult to
cooperate and maintain work.

Uses for hydropower purpeses automatically benefit from prsrogatives of the Electricity
Board _/. Specifically, such uses have priority within the special area eetablished in
1964 with respect to the Little and Great Usutu international rivers §/. The Board manages
& supply via two canals to the headwater of their hydro-electric plant.

More generally, indusfrial uses of water are subject to the direct coniroel of the
Minister. As regards industrial effluents, this control ip exercised a priori _2/. The
same control, by way of a permit, is 1o be applied if industrial uses exceed pixty thousand
gellons per day, whatever the manner of use; thus, for industrial uses, there is a quantitstive
ag well aZ gualitative control,.

Uses for ninipng purposes have to Te authorized by the Hoard by way of a permit 10/.

The Water Act alludes as well to uses for transportation purposes. Thus, gs it has bean
noted, the use of water in connection with the construction or maintenance of railways may
ve declared a preferential use Ly the ?nard ll/; this clause provides as well for the
construction or maintenance of roads lg..

1/ gection 2, p. 8.
2/ section T1 (1) for instance,
3/ section 11 (1).
Bection 8.
Section 81 (1}
5/ section 83 (1a).
7/ section 11 {1).
ﬂ/ Section TO.

9/ Section 17 E‘Ia.).
10/ Seoction 12 {1 apd 2 ).
11/ Seotion 10 Ez).
12/ Seotion 10 {1).

S
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Ho reference is made in the Water Act to navigation and floatings this is not surprising
in the case of navigation since Swaziland does not possess large navigabls rivers, although
floating could have a certain importance since the lumber and timber industry is one of the
main industries in Swaziland.

Among other uses, 1t has already been mentioned that the Minister may reserve certain
areas for recreational uses 1/,

VII ~ [RGISLATION ON HARMFUL EWFECTS OF WATER

The Water Act does not contain significant provisions on harmful affects of water;
overfloy being conzidered as a wasie of water, the Water Court and the Board have power to
control it g/. Unly one provigion covers potential harmful effects of waterworks for
public safety ;/, and another provides that the Minister may assign to an irrigation board
‘the duty of constructing, acguiring or maintaining any waterwork considered necessary for
the drainage of land in an irrigation district é/.

VIIT ~ LEGISLATION QN WATER USE, QUALITY AND POLLUTIDN CONTROL

{a) Waste =nd misuse of water

Riparian rights are limited by the prokibition against wasting water 5/. The Hater
Gourt and the Board control uses of water to aveid waste é/? either by overflow or as an
unheneficial use l/. The Minister may aseign to any irrigation board the function of
protecting the sources of the water of any public sitream in a particular irrigaiion distirict
and of preventing water waste 8/.

() Health preservation

There ig no epecific provision governing health preservation in the Water Act itself
although health legislation will probably contain such provisions. In this context,
reference can alsce be made to powers of the lMember of the Executive Council responwille,
inter alia, to insure that steps be taken for the protection of life, public safevy or
property 3/

Unbeneficial irrigation for instance: Secticn & {4).
Section 97 (1)
Section 3 (i).

1/ Section 79 (1).
2/ Section 5 (5).
2/ Section 3 (i),
4/ Seotion §7 {1h).
2/ Section 60 Ezg.
Zﬁ Section 5 (5).
&/

8/
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(c} Pollution
The causing of pellution by any wilful or negligent act is an offence 1/.

The Board determines the stardards of purification that any person using water for
industrial purposes has to respect _/ In eddition to the ohligation of effluent purificatim,
the same ueer may not reduce the quantity of the water used for industrial purposes and
returned to the public stream _/ Thig can be interpreted as preventing the use of water for
purposes other than stipulated in the permit, but in fact iV seriously limits the choice of
effluent puwrification processes. Any fresh epplication before the Beard to dispose of
effluent into a stream, or any alteration to an exieting disposal situation is examined inihs
light of the relevani regulations.,

The Minister may make regulaticns relating to wmter pollution control. This power cancans
public and private water as well as swrface or underground water 4/

Such environmental factors are probably not taken into sufficient zccount. In particular

small agricultural dams which are not fenced off become the foeci of cattle trucks all leading
down hill and conducive %o egoil erosion and short dam life.

X ~ LEGISLATION ON GROUNDWATER RESQDURCES USE

The definition of public water givenin the interpretation clause j/ of the Water Act
includes underground weter. Further in the Act, however, there are no provisions dealing with
the licenting of drillers, exploration and exploitation licenses, the control on depletion
of acquifers, nor with interferences with oiher uses.

However, the Minister has power to sink boreholes and wells, to obtain supplies of water
from underground pources, to conserve water sc oblained and to supply it to any perSOn é/
There are also several indirect referencee to groundwater throughout the Act

The lack of legimlation on underground water may be justified by the fact that these
watere are used in Swaziland only to satisfy the domestic uees of a few isolated farms or
emall collectivities Q/. ¥No wrban area is supplied with underground water E/. The Mines and
Geology Depariment determines the location of bores 19/.

Section 18 : see also Section 17 (1a}.
Section 18
Section 22 (e
Section 2.
Section 3 (c).
Sections 18 (4}, 11 (1), 20 {2a}, 63 (1}, 22 (c).

Nations Uries, Les eaux souterraires de 1'Afrique, Wew York, Naiions Unies,
1971, pe 113e

Ibidem.

10/ Ibidem.

Section 20 ;1%
)

RlaiERs,
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X - LEGISGLATION O CONTROL AFD PROTECTION OF WATERWORKS AND STRUCTURES

(a) Legal and adminigtrative provisions

Part Vi of the Water Act poverns Government waterworks., The Minister may construct any
Government waterwork which he may deem necessary 1/; be may entrust an irrigetion hoard '
with the power to maintain any waterwerk g/. As already mentioned, he has the power to
require any person responsible for a water work to execute such repaire he considers necessary
Tor the protection of the public salety or property _/

gontrol over the building of dams over & m. in depth is nevertheless regulated under the
Building Act 1968, which is in the portfolio of the Minister for local administrations g/.

(b) Economic provigions

Irrigation bearde way levy rates upon land merved by any waberworks in order to defray
maintenance costs j/, The Minister nay supply or digtribute water from any chernment
waterwork to any person at such rates a® bhe may aseess Q/.

XTI = LEGISLATION ON THE IECLARATION OF PRCTECTED ZONES COR ARSAS

{&) In the case of beneficial use of water

The Finister may declare Govermment water control areas for the construetion of any
wetervork _/ or for the improvement of water wiilization in those areas §/. The uge of
public water in a Govermment contrel area is under thé direct control of the Minister and
of the Board 2/

Irrigation districts are the eescond type of protected areas 10/.

Other special areas consiet in water sport control areas 11/, the Little and Great
Usutw international rivers 12/ and the Swazi areas. The latter are, howsver, not subject
to the Water Act 13/.

In addition, the Matural Resources Bosrd mey promote the conservation and improvemesnt
of natural resources in areas other than African areas and acguire all necessary lands for
this purpose 14/.

Section 63 {(1).

Section 97 (1h, i).
Section 3 {i}.

The Building Act, 1968,
Section 97 58;.

Section 63 .

Section 66 E1ag.

Section 66

Section 69.

Sections 81 (1), 83 {1a).
Section T9.

Section 70,

Sectiona 5 (6), 11 (4).
The Natural Rescurces Proclamation, Chap. 139, 1960, sections 2, 4 and 15.

SO

BERER:
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(b) In the case of harmful effects of water

Ko provision of the Water Act provides for the declaration of protected zones in the
cage of harmful effects of water or of water gquality and pollution conirol.

AIT - GOVERNVMEWT WATER RESCURCES ADMINISTRATION AND INSTITUTIONS

(a) At the national level

While there is no overall and centralized Department of Water Affairs, the following
are responsible for various aspecits of water adminisiration at the national level:

1. The Minister of Works, Power and Communications

The overall respongibility for water resources management belongs to the
Minister of Works, Power and GCommunications 1/, assisted by:

{i) The Water Resources Branch

This department, fzlling under the above-mentioned Ministry, deals with the
control and use of public and private water; the Water Apportionment Board; the Water
Court; Government waterworks; water eports areas; irrigations boarde and servitudes
relating to water,

The Minister has all the necessary powers to draft the overall water repources
policy g/ and related development plans; he may delegate part of hie powers ;/hs well ae
establigh hydrogrephic stations and compile statistice as to hydrologic and hydrographic
conditione in SBwaziland ﬁ/, thereby contributing to the inventory of the couniry's water
resources j/. Water planning as regards surface water is the responsibility of the
Water Resources Branch which with its hydrclogical and meteorological date is in a
position to indicate where and how much water is availeble.

The Minister cooperates with the Board in the coordination and planning of
projects (e.g. creation of special areas) §/.

The Minister may decide to construct waterworks and the Board may advize him
in hia decigions I/. The Minister may vest in the Board 3/ or in any person 2/ the
congtruction or maintenance of any waterwork.

Water Act, Section 3.
Section 3 (1).
Section 25 (a (v), o)
Section 3 Ed).
Section 3 (e, g).
Sections 3 (g, h. 3); 25 (a (i), b); 56; 80; 83 (1a).
Sections 3 (a, g); T8.

Section 25 (&),

Sections 65 (1); 97 (1h, 1i).

SESUAUNSIN
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Subject to the payment of compenmation, the Minister may expropriate any land or any
right in land 1/. The amount of compensation ia determined by the Minister and in oase of
litigation the Water Court is seized; the proprietor has one year from the date of the
last Government offer 2/ to refer the matter to the Water Couri,

(1i) The Water Apportionment Board

The Water dpportionment Board is primarily invelved with water righte
administratien é/ although not compleitely relieving the Minister of this funetion i/,
but advieing him.

The Board has power to advize the Minigter in the operatiocn and maintenance
of sourcem, ¢atchment arems, beds and banke of publio streams, water supply, etc. j/.

The Water Apporticnment Board ie a centralized water anthority contrelling
uses of water by meane of permit®m _/. As ie apparent from Teclaff's description of the
South Afriosn system ]/, the Water Act of Swaziland has without doubt used it as a basic
model. In this cornneotion Caponerz states:

"South Africa derives its water administration and legialation from the
Roman=~Dutch law, a combination of English and Dutch systems. Ita water adminigtration
reflects much more the Dutch system and a centralized water authority conirols all uses of
water® @/-

The Beard i1z an aubtonomous body 2/, however, direcily linked with the
government administration. It is comtrelled by the Minister.

The Board functions 28 an advimory board to the Ninister 10/ for all
esgential decisiomms; it also encourages reseerch and the collection of information and
gtatistice an water 11/; it ie an sxecutive office which may be charged with all government
waterworke, water supply or distribution network and with the mensgement of protected
areai 12/; it mey also exerciee arbitrary functionms 13/; finally, it appears sometimes ae
a quasi-judicial body, a status evidenced by the Commen Law procedwral rules 14/ to which
it is subject.

Section 68 51).
Section 68 (1, 2c, 4b).

Sectione 25 (a (i1i), d); 69.

Sections 13 (¢}, 69.

Section 25 (a (iii), a (iv)).

Section 12 (1, 2) for instance, :

Ludwig A. Teclaff, Abstraciion and Use of Water, New York, United Natione, 1972,
iv, 254 pages. .

Imnte 4. Caponera, Water Policy, Adminisiration and Legislation in Africa,

Addie Ababa, Economic Commission for Africa, 1970, p. 15.

¥ater Act, Section 23 :

Section 25 {a).

Section 25 Eb o

BRBRRe © wievewwe

Section 25 (o).
Section 36 (8 a).
Seotion 35 (2) referring to Section 6 (a, ©, d) is another formwlation of the zudi

alteram partee rule; section 42 (3 a, b) deals with the Nemo judex in puam propriam
caugam prineiple, two of the mazin rules which in Common Law counlries regulate the
relationship between the courts and administrative bodies having judicial frnctions.
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The Board may claim and fix levels of compensation 1/=

The Miniaster appoints the seven memhers of the Board g/, three of them being
representatives of agricultural matters, one of them representing the Ministry of

Agriculture 3/.

The Board has generally discretionary power as is exemplified by the use of
"mgy" instead of “must" &/. The Board may have delegated to it by the Minister only such
powers as are expressly stipulated in the Water Act 5/,

It is not a specific concern of the Board to administer water righis and water
uses through the granting of permits. The permitted &/ use of public water in a Jovermmant
control area may be cancelled if the Board is of the opinion that public water abstracted
or otored iz not beneficially used. The Bomrd ie then entitled to undertake all necesesary
worke at the expense of the waterworks owner I/.

(i1i) The Water and Sewerage Board

Township supplies and the monagement of some institutional installations are
{the responsibility of thiz Doard,a semi-state body cperating under the auspices of the
Ministry ¢f Works. Power snd Coomunicetions.

2. The Minigter for Local Adminietration
Control over the building of dams of over 6§ m in depth is exercised in terme

of the Building Act §/ which confers responsibility for such control vpon the Minister for
Local Adninistration.

3. The Ministry of Industry, Mines and Tourism

The Department of Geoclogical Survey and Mines falling within this Ministry is
responaible for groundwater development planning.

4. The Swaziland Electricity Board 9/

This Board manages the production and distribution of eleotricity, inclvding
hydro—-powera.

5, The Natural Resources Board 10/

This Board, inter alia, exzercises supervieion over natural rescurces, which
include water, in view of their conservation and improvement.

Section 25 Ed%.
Seotion 26 (1
Section 26,
Sections 17 (5;; 18 (2)(6a}; 69.

Section 124 (1

Section €9.

Bection 69 (6, 7, &).

1968,

Blectricity Proclamation 1963,
- The Natural Resourr- prroclowatiun, 1960.

Brerhiovewer
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(b} At the intermediate level

In the absence of special water authorities, water uses in regional protected water
areaf are controlled by the central water adminietration.

{(c) #the users' level

The Board may appoint advisory committees which may include other persons then members
of the Board to assist it. 1/ Since there appear to be no specific requirements for “other
percons” to he government officers, water users may preswnmably serve om a committee.

Specifie institutions at the user's level are the irrigation boards. There is an
irrigation board for every irrigation district; although the boards have legml g/ and
financial ;/ autonomy they remain under the direct control of the Minisgter 4/. The
irrigation boards are composed of elected landowners from each district and of members
appointed by the Minister 5/. Their functions, powers and duties are assigned by the
Kinister g/yand may include among others: public water protection in irrigation districts
1/, water waste prevention 8/, the prevention of unlawful acts in respect of water 2/i the
Bupervision, regulation and distribution of water uses, the msnagement of waterworks 10/,
With the exception of Crown and Swazi lands 11/, irrigation poards msy, with the approval
of the Minigster, expropriate land, servitudes and other existing rights.

Local auvtherities may acqguire jurisdiction over water by wmeans of a Government
delegation of powere, with respect to Government waterworks gg/. By virtue of the special
provigion of the Act 1;/, local anthorities may hold general powers to control and supply
public or private water within their respective areas of jurisdiction,

The Water Act, Seation 32 (1).
Ibidem, section B7.
Ibidem, section 98 (1).
Tobidem, sectione97 (2), 103 (2), 104 (2), 110, 111 (2).
Ibidem, sectione 88 (2}, 90 (2), 88 (4).
Ibidem, section 97 (1).
Tbidem, seetion 97 (1a).
i section 97 (1b).
Tbidem, section 97 (1d}.
Ibidem, section 97.
Thidem, section 102 (1).
Tbidem, section 65 (1a).
Ibiden, sections 65 (1a), 19, and especially section 18 (4).

EEEBrergue v



(d) At the intermatiomsl level

Swaziland shares with her neighboure, the Republic of South Africa and Mozambicue, the
Komati River basin, the Maputo River basin and the Umbeluzi River basin.

Moat of the treaties concerning Swaziland's intermational river systems deal with
demarcation of boundaries, freedom of mavigation and commerce _1_/. In addition, all three
internaticnal river basins mentioned above are affecied by the following treaties, bearing
an the comservation, development and utilization of the country's international waters:

(1) Agreement - between the Republic of South Africa, Swaziland and Portugal
concerning their international rivers, signed 13 Ootober 1964 2/. The
Agreement deals with the utilization of the waters of the Wluzi, Great
Usuti, Komati and Lomati rivers for water supply, irrigation and
jnéuetirial (cooling) purposes;

(ii) African Convention on the Conservation of Nature and Natural Resources 3/
The Treaty provides, inter alia, for the conservation, development and
utilization of international drainage basins, and for the establishment
of ad hoc inter—state commissions cherged with the Implementation of
Treaty provisgions.

_‘_I_/ For a list of suoh treaties, see: Systematic Index of Water Treaties, FAD, op cit,

g/ Republic of South Africa, White Paper, 13 October 1964, Part 1.
The Agresment was formally confirmed by Swaziland in Cctober 1967.

- 3/ sSigned in Alglers, 15 September 1968, cit.
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XIII - SPECIAL AND AUTONCMOUS WATER RESQURCES IEVELOPMENT AGENCIFES

Eith the exception of the Electricity Board and the Water and Sewerage Board, there
appears to be no other special and autonomous water development agency in Swaziland.

XIV - 1EGISLATION ON WATER RESOURCES IEVELOPMENT FINANCING

{a) Government financial participation and reimbursement policies

The present policy of the Government is to gradually traneform the present subsistence
economy into a market economy. ZExcept for those local institutione which are to use
water rates proceeds to finance their internal operational budget l/ y the Government ia
providing all the necessary finance including waterworks development financing.

The principle of fixing a price for water is applied in Swaziland ard the Miniater may
thus obtain a reimbursement of state investmenis by determining any price charged for the
use of water from Government waterworks g/.

(b) Water rates and charges

The Minister determines the rates charged for the use of water from Government waterworks
;/. He may entrust an irrigation board with the power to maintain any waterwork .d;/ ¢ and
such a board may, in turn, levy a rate upon the land served by any waterwork in order to
defray maintenance costs 5/,

The Board may, by regulation issued by ithe Minister, require the payment .‘bf feea for
the issuance of water use permits 6/. .

Irrigation boards may assess rates on land in irrigation districte managed by them

XV ~ WATER LAW IMPIEMENTATION

{a) Modification, termination and reallocation of water rights

In addition to what has been noted in parts IV (for instance: confirmation of certain
riparian rights by wey of permits) and V (protection of water use righte for primary
purposes, for instance) about protection, modification or allocation of water rights, it
is notewocrthy that riparian rights are definitive and are maintained even when there is
a change in the natural course of public streams _/ + A Water Court may, however, rule

water Act, section 97 {1 (i)}, 97 (8), 98 (1a).
Section 63 (2 in fine). :
Tbiden.

Section 97 (1 (h); 1 (i)).

Section 97 (8).

SRR

Section T5.
Section 98 21;.
Section 13 (2).
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otherwise 1/. When riparian land is divided among several persons, the Board may, on the
written application of any interested person, modify the allocation of water g/o

The Board may cancel the water use permit of any person convicted for the
non-observance of the water use regulations applying within a Covermment contrel area ;/.

(b) wWater tribunals, courts and other judiciary water authorities

Swaziland (like South Africa) has set up a special water court. Iis decisions may,
however, be appealed before the Court of Appeal 4/.

Water Courte are estahlished by the Minister j/ as the need arises. These coneist of
a judge who may be assisted by an engineer or by no more than two lay assessors §/. There
is thus an opportunity for water specialists to be inveolved in the msetilement of water
dieputes.

A Water Court has wide powers 1/. It may, smong others: permit anhy person entitled
to use public water for agricultural purposes to affect part of this water to ancther
purpose §/; permit the use of water for industrial purposes 2/; make orders relating to
any water dispute, including disputes about servitudes related to the use of water 19/.
More generally, a Water Court may grant water uee rights 11/ to non-riparian owners,
apportion water among riparian owners 12/ and Tix compensation in cases of the compulsery
diminution of the rights of individual water users i3/.

The judge may, upon the request of one of the partiee ito an agreement involving water
righte, make such agreement on order of court 14/.

4 Water Court decision is not subject to appeal if the parties 13/ have so agreed
before the judgement is heard. Failing such agreement, appeale are before the Court of
" Appeal, -

While the Apportionment Board, in a few cases, has powers of arbitration 16/, the
Board is bound by decisiona of the Water Gourts 17/.

Section 13 (3).
Section T3 &1).
Section 73 3;.
Section 57 (1).
Section 40.
Section 41.
Section 47.
Section 16 E2a).

Section 16 (1).
Section 47 1&3.
Section 16 {2t

Section 47.

Section 10 (3).

For instance: Section 69 (4h).
Section 51 (3).

Section 58.

Section 36 (8a).

BlrERRER et wme
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(¢) Penalties

There are four main offences: firstly, any act done without permit when such a
permit is compulsory 1/; secondly, any omiesion in the maintenance of a weterwork, in
the payment of rates and charges g/ or on being required to appear as a witness hefore the
Board ;/ {tke former omissions being punished by a fine of up to two hundred rands or an
impriscnment for up to one montk or both (four hundred rands or six months in the case of
a subsequent conviction), the latter by a fine up to two hundred rands or imprisonment
up to three months); thirdly, any acts of pollutien &/ (one thousand five hundred rande
or an imprisomment for nine months) and of waste 5/; fourthly, any act of perjury or
obstructing the inquiries of the Poard 6/.

() Other water law implementation matiers

The Water Act came into force on the first March 1968 throughout the country except
in Swazi areas. Its application is mainly the Ninister's responsibility I/. Pinally,
Swazi customary law governe water resources uses within the Swazi areas.

Section 128, (12, b
Section 128, {1c, ds.
Section 128, (4).
Section 128, (2).
Seotion 128, (1e).
Section 128, (3).
Section 3, (1).

AR
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UPPER vOoLTA 1/

I - INTRODUCTION

{a) Population and location

The Republic of Upper Volta is situated between latitudes of 10° and 15° north, and
longitudies of 22° east and 5° west. With an area of a little over 274 000 sqguare kilometers
and a population of 5 870 QOO g/, Upper Volta is & rather heavily populated west African
country. Population dietribution is not uniform with a greater concentration in the central
region and some of the southern region., There are three principal ethnic groups: (i) the
Moesi, in the north, (ii) the Bobe in the south weet, and (iii) the Gourma in the east. &
landlocked country, its mein accese to the mea ig a railway line comnscting its capital
Cuagadougou. with AbidJan in Ivory Coast. Upper Volta is bounded by Ivory Coast, Ghana and
Togo, on the south; Benin, on the south—east; Mali, on the north—east and Niger, on the
north and weat.

(b) Climate and topography

The land is generally flat with regular relief inclining north fo south at an altitude
range of 250-35%0 m. Noet of Upper Volta is underlain by granite and schiste with much loose
sand and laterite giving extensive infertile areas. There are isolated areas of higher alfitudk
rising to between 500 and 600 m. in the south—east, and between 650 and 750 in the south-west,
where the Falaine de Banfora range of hills are to be found, with the ceniral and southern
regions constituting the upper basin of the Volis River. Towards the south-west, along the
Mali border, there are primary sandstones reaching eastward 4o the Banfora eecarpment. The
gouth-west is drained by branches of the Volta (Black Volta, Red Volta, and White Volta),
while the south~eactern part of the country is drained by tribwteries of the Kiger River.

A1l of the rivers reach the ses outside Upper Volta through countries to the south, but none
of them is navigable to the sea. :

Generglly, the country has poor soils and eroesion aggravates the soil situation. Water
percolation is high in some areas. The scuth-west and the areas along the rivers possess the
moat fertile soils. 1In the north-west conditions are that of a semi-=desert, while the
central plateaus are not much more productive and over populated. Shortage of water resources
is a limiting factor to agricultural production over much of the country, with rivers and welle
often running dry for several months before the annual rainy seasoh commences.

j/ Prepared by Dante A, Caponera on the basis of the material wrovided by J.H. Housein.

2/ FPopulation estimate of 1974, Eurcopa Yearbook, Africa South of the Sahara, 1976/1977,
pe 952,
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Climatewise; the country may be divided into three zones: (i) the south Sudan region
situated south of the 11% north latitude line, where rainfall ranges between 1 000-1 400 mm
and temperature between 25°-35°; (ii) the north Sudan region falling between the 11° and
14° north latitude line with a rainfall range of 650—1 000 mm and temperatures of 14°9-40°;
and (iii) the Sahelian zone ~.falling north of the 14° north latitude line which hae a
rainfall range of 500-600 mm, and temperatures of 13°-42°, 1In general, though, there are two
seagone: the shorter rainy seasen, usually lasting from July to October; and the longer, dry
seagon from November to June. In the extreme south-west annual rainfall averages 1 400 mnm,
falling to 250 mm level as one proceeds north-eastward.

Upper Volta's economy is very much dependent on the agriculture sector with about 90
percent of its population living on subsistence-level of agricultural production and herding,
Sorghum and millet constitute the principal consumption crops occupying about 75 percent of
the cropped area. Among the cash or export crops grown are: sesame, cotton, rice and ground
nuts. Veat ie aleo exported. The large number of Upper Volta's nationals who migrate to
neighbouring countries such as Ivory Coast and Ghana bring additional revenue to the country.
On the whole, the country is poor in natural resources.

{c) Juridico—political history

The pre-—colonial history of the country is similar to other countries in West Africa. In
the north-central area, where the Mossi ethnic group is to be found, there existed one of the
oldest indigenous kingdoms of West Africa, dating as far back as the eleventh century A.D.
Upper Volta succumbed to colonialiem despite armed resistance agminst the colonizers.
Ultimately the country fell into the hands of the French. Upper Volta constituted part of
the old French Colony of Upper—Senegal-Niger before the year 1919 when France established
the country as az separate colonmy. In 1932 Upper Volta's entity was dissolved and the country
wat divided between Ivory Coast and Mali {then known as French Sudan). Upper Volta was
again re-established ae an entity in 1947; and in 1958 it attained autonomous republican
status within the French Community. Upper Volta became independent on 5 Angust 1960,
adopting a parliamentary government in ite first Constitution. On 3 January 1966, the Army
deposed President Yameoga's government and by Ordinance No. 1 of 5 January 1966, the 1960
Constitution was suspended and the National Aseerbly dissolved. Legislative and executive
powers were vested upon the head of state by the same Ordinance _/.

Upper Volta's legal history is very similar to that of the rest of ex-French West
African countries and closely follows its political history. The legal system is characterizd
by dualism, where the customary laws of the various ethnic groups are in force along with the
legislation of colonial origin imported from France and adopted to suit local conditions. The
sources of Upper Volta's legislation are, therefore, both local customary laws, which were
recognized by the colonial govermment, and Europesn—derived legislation consisting of laws,
ordinances, decrees, and orders. FPost-independence legal development is substantially
conditioned to meet economic and social development efforts. "Colonial legislation still
governs the recognition and application of customary law as well as the system of customary
law courts" _/. A major example of this type of law is the Mossi customary law which applies
to over 50 percent of the country's population and has been left intact since independence.

1/ Jeswald W. Salacuse, Legal Systews of Africa Series, French Speskin Africa,
Vol. 1, p. 255, Charlottesville, Virginia, Michie Co.

w
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The regime of land and water legislation also has colonial legislation and customary
law a5 ite basis. A= is the case throughout the continent, land and water resources
ntilization and administration in customary laws has been streamlined o meet the demands
and neede of the community as a whole. Thus, the “community interesi" is the maxim in
Af'rican customary law as regards land and water. Private ownership of water is almost
unknown in this area of law and a member of a community only has the right to use water 1/0
In Upper Volts land still remaine subject to customary law despite some changes that have
been made with regard to state domain g/.

IT - LEGISLATION IN FORCE

In the Republic of Upper Volta, the sexisting legislation concerning the ownership, use,
development and conzervation of water resources is matiered in many legal enactments of
which the following list contains most of them.

1.  The Civil Code (arts. 640-645). _

2. Decrse of 14 April 1904 on health protection in AOF (French West Africa).

3, Decree of 23 Dotober 1904 establishing the public domain and the principle of state
control of all water resources in AOF (French West Africa}.

Filn Decree of 1 April 1906 determining the powers of the authorities charged with
appearing on behalf of the public domain (including the public domain of the cclonies
in Prench West Africa).

_ 5. GOovernor-General's circular of 21 November 1916 relating to domainal matters.

6. Decree of 5§ March 1921 defining the procedures for the sulmission and examination
of applications for the granting of permits and conceseions.

Te Decres of & Cctober 1925 establishing a method of securing land righte of the
indigencus peoples of French West Africa.

8. Circular of 18 November 1925 regarding the decree describedin 7 above.
3. Decres of 21 March 1928 in the same terms as 6 above.

10. Decres of 29 September 1928 regarding the public domain and public utility servitudes
in French West Africa as amended by the decrees of T September 1935 and 3 June 1952,

11. Decree of 24 November 1928 regulating the application of the Decree of 29 September 1328
as amended by the Decree of 13 December 1939 regarding the planning and expaneion of farms

12. Decree of 25 November 1930 regulating expropriation in French Weet Africa as amended
by the Decrees of 24 Auguet 1933 and 9 February 1949.

13. Decree (French West Africa) of 25 November 1930 regarding the right to appropriate water.
14. Decree {PFrench West Africa} of 24 August 1933 regarding the right tc appropriate water.
15. Decree of 4 July 1935 concernirng forestry in French West Africa.

16, Decres of 30 Cctober 1935 concerming the protection of drinking water.

1T« Decree of 15 November 1935 concerning the public domain in French West Africa.

1/ Caponera, D.A., Legal and Institutional Aspect of Weter Hesources Development in
Africa, Background Paper No. 10, 1976, p. T.

2/ Balacuse, op_cit, p. 262,
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Circular No. 515 S.E. of 7 December 1935 regarding ths regulatiorn of the public domain.
Circular No. 842 TP of 17 September 1942 establishing procedurea for the delimitation
of the public domain. ’

Circular No. 70O TP of 13 December 1943 concerning the declaration of the existence of
a public utility.

Law No. 47/1629 of 29 August 1947, art. 43, conferring power on the territorial
assemblies to grant agricultural and forestry concessions.

Decree of 15 June 1949 establishing a rural project zand irrigation supply section
within the Agricultural Services published in the Official Gazette {Journal officiel),

dated 15 July 1949, page 420.

Decree No, 401 Agro of 4 October 1949 concerning water and land use, published in the
Official Gazette of 71 November 1949, page €58,

Decree No. 55/A90 of 5 May 1955 on groundwater.

Decree No. 55/580 of .20 May 1955 reorganiging land and domains in-lrench West Africa
and French Egquatorial Africa.

Decree No, 9929 TP of 15 December 1955 extending the public domain over groundwater.
Decree No. 56/704 of 10 July 1956 defining the implementation of Decree No. 55/580.

Decree No. 392 C.G.TP of 15 June 1957 establishing the local directorate of Public
Works, published in the Official Gazette dated 15 June 1957, page 308.

Decree No. 54/3110 cf 13 November 1957 modifying the administration of mineral

resources in external territories, fToge and Cameroon, as amended by Decrees No.
55/638 of 20 May 1955 and 57/242 of 24 February 1957, in turn amended by Decres
No. 57/853 of 30 July 1957. :

Decree No, 15 PRES. AGRI. COCP, of 20 July 1960, establishing the Agricultural
Engineering Directorate within the Ministry of Agriculture and Cooperation.
Published in the O0fficial Gazette of 13 February 1960, page 113.

Decree No. 33 PRES, CIM., D@. reorganizing the Directorate of Geclogy and Mines

and describing ite responsibilities (art. 8), published in the Official Gazette

of 27 January 1965, page. 41. _

Decree No, 34 PRES, TCNA cIM, TP, CT. of 14 Jamuary 1965, redefining responsibilities
concerning water, published in the Official Gazette of 2% January 1965, page. 42.

Decree No. 466 PRES, ECNA of B December 1965, creating and defining the Directorate
of Water and Rural Bguipment and its responsibilities, published in the Official
Gazette of 23 December 1965, page 677.

Decree No. 92 FRES, TP, DEV, T-HER of 7 March 1966 amending decrees ﬁo. 34 PRES, ECNA-
CIM, TP—CT of 14 lVarch 1965 and No. 466 PRES. ECNA of & December 1965 redefining the
responeibilities for water, published in the Official Gazette of 24 March 1966.

Cahier des Charges (Specifications) and management agreements concluded between Upper

Volta and SNE; 17 September 1963,

Ordinance No., 70-50 bis PRES. MSP-PAS of 28 December 1970, setting out a public
health code (Chapter III), published in the Official CGazette of 21 Januwary 1971,

page 51.
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L1l ~ OWNERSHIP OR OTHER JURIDICAL STATUS OF WATER RESOURCES

Almost all waters, whether surface or underground, form part of the public domain of the
State. .

(a) Surface water rescurces

(i) Public waters

The first enactment to establish the public status of surface water dates hack to
1904 1/, btut was abrogated in 1935 g/. 8till in force, however, is the Decree of 1928 é/
which pets out Upper Volta's water ownership legislation and dates from the French colonial
.~ era, in Prench West Africa. This Decree provides that the folleowing water resources
(including undergrourd water) within former French West African colonies and territories fall
within the public domain:

(a) fresh water falling within the littoral up to the highest tidal limit plus an
additional 100 meters inland;

(b) navigable watercourses and watercourses used for floating ohjects (e.g. timber)
within the limits of their normal banks together with a 25 meter two-path =zone on
either side and around the edge of any islands existing in such watercourses;

{¢) nonenavigable and non-floatable springs and water—courses to the extent of their
normal banks; :

(d) lakes, ponds and lagoons within the limit of their highest weter levels together
with a 25 meter two—-path zone on either side and around the edge of any islands
existing in such waters;

(e) navigation canals (including their two-paths), irrigation and drainage canals and
aqueducts built for public utility purposmes, ineluding all appurtenances of these,

(ii) Private waters

. Waters which are expressly claseified as being private waetere are rain water and
springs which do not fall within the public domain.

Water contained in wells, watering placea and clsterns which individuals have built
on their own price land are excluded by implication from the definition of publie water.

Private water also includes irrigation and drainpge canals and waters forming
intermitient streams in them. A1l these waters are regarded ae privaie and are regulated by
the Civil Code 4/.

Decree of 23 October 1904.

Decree of 15 November 1935,

Decree of ‘29 September 1928, Art, 1.
Civil Code, Artis. 640 — 645.

el
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(v) Groundwater resources

The 1921 Decree l/ on the status of water in Prench West Africa is silent as concerns
groundwater while the 1928 Decree on the same subject g/ merely gives a limited list of the
type of water resources whioh form part of the public domain of the State, which list aleo
makes no epscific mention of groundwater. Uroundwaters were therefore, until 1955, considered
a8 private waters. Since that date, however, underground aguifers of whatever origin, nsture
or depth, form part of the public domain _/.

(c) Mode of acquisition, alienation and extinction

Publie water cannot, therefore; be acquired, since the untransferable and indefeasable
public domain is inalienable. However, although the principle of public domain ig officially
in force, the population of the areas concerned often aot as if they had lawful title to the
water, i.e. a3 if they were individually or collectively owners of the water and not just
entitled to its use. This is particularly so in rural and pastoral areas where the impact of
legislation is not felt because they are too far from urhan centere for sirict and fregquent
conirols, and customary principles of water law are still followed.

IV - THE RIGAT TQ USE WATER OR WATER RIGHTS

Private water, whether surface or underground, in respect of the land on which such water
is gituated, may be used by the owner or any person deriving his rights from such owner
ineluding an occupier of such land.

Public water, again whether surface or underground, may not be appropriated without
prior authorization of the State, since the public water resources of Upper Volta form part
of the public domain.

(a) Mode of acquisition, alienation and extinction

The right to use private water may be acquired by gift, sale, inheritance or by virtue
of any other lawful contract. BSuch rights ere alienated or extinguished in terms of the
relevant legal provisions relating to the transaction in guestion, The right to use public
waters, being part of the public domain, may be acquired, alienated or extinguished only hy
permission from and subject to the authorization of the State.

() Water use, authorizations, permits or concessions

It follows from the nature of the right to ume private waters that they may be used
without authorization or permit. )

5 March 1927,

29 September 1928.

Decres Wo, 55/490 of 5 May 1955, and Decree 9929 TP of 15 December 1955.
Put see IX below as regards use of underground water.

rrer
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The right to use public waters is subject to suthorization of the Administration, which
ig given by way of concesgion.

Anyons wishing to uee public water is required to fill in an application specifying,
inter alia, the nature of the proposed waterwerk, ite purpome and the expected duration of
use 17. Applications are assessed before they are granted and; if so granted, are valid for
a period not exceeding 25 years. The authorization is personal to the applicant and may not
be alienated or transferred by him without the transferee making s fresh application and
receiving an authorization in hie own right. The grantee is bound by the terme and conditions
of the guthorization which include provisions reserving third—party rights, a specification of
the period of the authorization and a clause providing for cancellation in the event of
certain events occurring. For example, a conceesion may be cancelled by the Administration in
the public interest or if the grantee hae not abided by its terms or conditions (unlese this
wag due to circumstances beyond his control).

¥ ~ ORIER OF PRIORITIES

(a) Between different uses

There ig no legnl order of priority for different water uses. Ko text gives more
importance to one water use than to another. There is, however, an accepted order of
priority based on the ranking of the various water uses. The following uses are stated in
order of importance: potable water supply for humans; water supplies for livestock;
irrigation or watering for agricultural purposes; industrial use and, finally, recreational
use.

(b) Betweer different areas

There is aleo no legally recognized order of priority between different zones. In
practice, the order is dictated by the relative needs of the areas concerned. Conseguently,
the more highly populated zones tend to be preferred over the less well populated areas of
rural or pastoral regions. The effect is that urban populations are more fortunate than
?ural %opulations, who tend to be obliged to obtain their water supplies from "puisards"

wella}.

1/ Decree of 5 March 1921, Chapter 2.
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VI ~ LECISLATICON ON THE BENEFICIAL USES CF WATER

(a) Domestic and household uses

The protection of the privileged position of drinking water requirements is normally
covered by the {terme and conditions of individual water use concessions. Apart from this
practice, however, the somewhat fundamental concept of the preference of the use of water for
drinking and demestic uses generally seems not to have ever been established in the corpus of
the law.

Such legal provieions as do exiet are extremely limited. There im a provision, by
implication, to the effect that a community or distriet having confrol of a drinking water
supply is entitled to keep the surroundings of such supply ¢lear of any sources of pellution
and, if need be, to cover such supply in order to prevent pcllution. In addition, there is
also authority for the proposition that all or part of a drinking water supply may be acgunired
by a declaration that it is in the public interest 1/.

There ig no provision for water rationing in the event of woter shortages, despite supply
difficulties in various areas of the country.

The current standards on water polability comply with the standards laid down by the
World Health Organization.

(b) Municipal uses

Congumption by way of public sireet—fountains and water<hydrants is metered and billed 1o
private perscus, the administration or the municipality. In no case may the water of publie
fountains be used for industrial purpoaes.

Waintenance and renewal of any facilities situated on the public highwey are the

responsibility of the national water company g/. Maintenance cosis are governed by an
agreement between that company and the public adminisbration ;/.

(c) Agriculiural uses

The Agricultural Water and Rural Eguipment Service is regponsible for preparing
programmes of water use for crop raising and livestook purposes (irrigation, sanitation,
drainage, Mwestock water supply and water for rural communities).

Likewise the Agricultural Water Service is responsible Tor performing and supervising the
design, building, operation and maintenance of water—supply structures for cultivation
purposes 4/.

The Rursl Projects and Agricultural Water Section set up in 1949 5/ hae had its
responsibility extended to cover land schemes and water use for crop raising é/.

Decree of 14 April 1904 on the protection of public health in French West Africa.
See also the company's powers regarding rates in XIII {b) below.

Cahier des Charges, art. 12.

Decree No, 466 PRES ECNA of 8 December 19585, art. T.

Decree No. 237 Agro of 15 June 1949,

Ibidem; art. 2.

ekl
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Any landowner wishing to avail himself of his right to use weter for the irrigation of
hie land, either in accordance with the provision of the Civil Code or in conformity with
the terma and conditions of his concession authorization, may acquire a right of way for
his water through intermediate landholdings provided a fair compensation ie paid to the
owners of the lands so crossed 1/.

(d) Industry and mining

The same right of way may be acquired by the owner of a mine desiring to use, for
mining activities; the water to which he has a right on the basis of a concession
authorization 2/.

(e) Transport

Water matters relating to river navigation fall under the Ministry of Public Works,
Posts and Telecommunications 3/,

(f) other beneficial uges

Qther beneficial uses of water., such as for fishing, hydro—electric, medicinal or
thermal purposes, for instance, are not provided for.

VII - LEGISLATICN ON HARMFUL RFFECTS OF WATER

{a) Flood control

The few and momewhat incomplete legal provisions concerning flood control are mostly
concerned with the finanoial implications of such control. Diking and flood control
measures, including tidal waterworks, may be ordered by the Deputy-Governor upon consultation
with the Administrative Council or in his own name, following an inguiry and the recommendation
of the technical department concerned; such waterworks may then be partially or totally
implemented at the cost of such persons as benefit from them g/.

{b) Soil eromion

Owners of woods and forests are entitled to exercise their ownership rights within the
entire land surface covered by their woods and forests but may not be granted any authority
to clear such areas, or any part of them, if this would result in prejudice to the protectlon
of the soil against erosion and/or flooding 5/.

Decree of 5 March 1921, Title ITI, art. 33 et seq.

Ibidem,

Ibidem.

Decree of 5 March 1921, Title IV, art. 42.

Decres of 4 July 1935 on the etatus of foresta in F.W.A., Title III? art. 30.

LI
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{c) Drainage

The drainage of ponds and marshes may be ordered for public health purposes as may the
improvement and extension of cultivated land 1/. The relevant legislation aleoc mets out
adminisirative and financial provisione governing such waterworks. Any landowner or tenant
wishing to reclaim his land by drainage or by any other means may dispose of unrequired water
either by asurface or undergrourd drainage throusgh landholdings which fall between his land
and a watercourse or to any other uses of water, provided fair compensation is paid to the
owners of lande so croesed. The latter may, however, avail themselves of any drainage
waterworks constructed by the upstream landowner, but in that case the cost is to be shared
among all beneficiaries g/.

VIII — LEGISLATION ON WATER USE, QUALITY AND POLLUTICN CONTROL

{2} Waste and misuse of water

No regulatione or legislative provisions limit the waste or misuse of water, nor does
any regulation fix a maximum daily consumption per head,

(b) Health protection

The Public Health Code provides for certain measuree 3/ in addition to other legislation
which contains provisions regarding health protection g/. According to these provismions,
the Ministry of Public Health is empowered %o enact health regulations designed to control
potable-water supplies and to provide for the inspection of wells and washing places, the
- digposal of waste and thes conditions to be met by cesspools j/.

A pollution free zone may be established, wherever reguired, when a land expropriation
declaration for public utility purposes in commection with the tapping of a spring is made
by order. Unless an authorization has been issued by the Administration or the Mayor, the
spreading of human fertilizere and the sinking of wells within such a protected zone is
prohibited; the same provieion extends to wells and underground gallerles supplying
drinking water from aquifers.

The right to uvse drinking spring weter implies, for the local government or community
possessing it, the right $o clear, cover and protect the sources of such drinking water from
any cause of pollution bui not 1o divert its course by means of pipes or drains §/.

Similarly, the discharge of refuse, domestic wastes, rocks, gravel, wood and the like
in the bed around or along public domain watercourses, lakes, ponds or lagoons and canals
is prohibited, as is the discharge of infected or harmful effluents into them 1/.

Decree of 5 March 1921 on the status of water in F.W.A., Chapter 2, arts. 43-48,

Decree of 5 March 1921 on the status of water in French West Africa, Chapter 3,

arts. 49-55,
Ordinance No. 70 =~ 68bis PRES MSP PAS of 28 December 1970.

Decrea of 14 ipril 1904, art. 7; decree of © March 1921, Chapter II, art. 7 al. 1.
Ividem, Chapter I (e).

Decree of 14 April 1904, art. 7.

Decree of 5 March 1921, Chapter 2, art. T7.1.

SR N
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A1l mearures against the harmful effects of water can be considered as also aiming at
the protection of public health. Besides the immediate advantage brought to agriculture by
the drainage of ponds and marshes l/ or by the reclamation of wet lands 2/, these measures
result in the improvement of public health by virtue of the eradication of malaria bearing
moeguitoes.

(c¢) Pollution

Colonial legislation applying to ex—French West Africa in general contains a few provisions
for the contrel of water pellution originating mainly from domestic, animal, agricultural and
industrial sources. Protection zones have been established around the sources of drinking
water supplies for cities and towns, in order to limit the mineral znd organic pollution cf
underground aquifers. Such potentially polluting undertakings as grazing, sirnking dead wells
and discharging non—treated industrial effluents (the bactericlogical level whereof may cause
the pollution of aguifere) are specifically prohibited in these zcnes ;/.

There are no water provisione governing pollution contrel in rural and pastoral areas., In
towns, if the quality of the water distributed dees not conform to existing standards, the
water company concermned is held responsible provided such failure to conform ¢an be traced to
the company's negligence.

In all other cases, the administration is required to proceed, if necessary, against the
persons responsible for any pollution.

If purification facilities prove inadequate, the necessary work must be performed by the
company at the expense of the administration.

Ma jor pollution mources present in Upper Volta are the following:

(i) Domestic pollution

The absence of drainage, rubbish tips and septic tanke is a cause of pollution.
There are no congtruction standards for septic tanks, no regulations concerning rubbish
tipe and no rules forbidding boreholes in polluted areas.

{(ii) Animal pollution

Herds are not allowed toc foul the water of ponds according o existing legislation
ﬂf, and must be brought to certain watering points. There is, however, a provision to the
effect that herds wust not be allowed to approach nearer than 50 meters from agricultural
water-supply structures.

(iii) Agricultural pollution

No law regulates the use of organic or chemical fertilizers which adversely
affect the quality of surface water (by run—off) and of underground water {by infiltration).

Decres of 5 March 1921, Chapter 2; arts. 43—48.
Ibidem, Chapter 3, aris. 49-55.

Decree of 14 April 1904, art. T.

Decree No. 401 Agre . 4 Octoper 1949, art. 5; Decree No. 9929 TP of 15 December
1955, art. 3.

S GNEN
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(iv) Industrial pollution

The problem of industrial pollution is not yeit serious in Upper Volta and national
lawgivere have not yet given thorough afttention {o this aspect of water pollution. However,
health regulations lay down rules relating to all types of deterioration in the guality of the
human enviromment caused by factors such as air or water pollution, industrial waste, noise,
side—effects of pesticides, water stagnation or poor water—conservation conditions 1/.

I¥ — [eGISLATTON ON GROUNDWATER RESOURCES USE

tntil 1955, underground waters formed part of the private domain and were governed by the
provisicns of the Civil Code. In that year, it was decreed that underground waters would
form part of the public domain irrespective of their origin, nature or depth g/. The use
thereof is, however, regulated by specific orders relating to the water concerned g/. All
groundwater exploitation werks, wells, boreholes, galleries and the like must be egquipped
with mechanized lifting devices and the supplying of existing waterworks with such new
egquipment and all groundwater extractions, mechanical or not, reguires the prior authorization
of the Administration. In addition, all existing underground waterworks equipped with
mechanized lifting devices or tepping artesian waters are subject to a declaration of public
ownership., However, groundwater works not fitted with mechanized lifting devices {1nless
they are artesian drilled wells) are exempt from the prior authorization reguirement,

The Administration may prohibit any individual groundwater extractiion {even where no
mechanized lifting device is used) in the following cases:

(a) when the aguifer is tapped Tor the supply of drinking water to cities and towns and
hag limited reserves;

(b) when an aguifer tapped for human consumption of water needs to be protected against
organic pollution;

{c) when the agquifer is already polluted and the use thereof is likely to harm public
health; and : '

(d) when any other public interest purpose so requires &/.

Basic groundwatier research, preparation of hydrogeological maps, drafting of groundwater
legislation, conservation of water reserves and all geological and mineralogical observations
resulting from research or engineering work connected with groundwater all fall under the
Directorate of Geology and Mines 5/.

Tbidem, Chapter I (f}.

Decree No. 55~490 of 5 May 1955.

Order No. 9922 TP of 15 December 1955,
Ibidem, art. 1.

Decree No. 33 PRES-CIWM-D@ of 9 January 1965. See almo XIT {a) 2 below, in thie
connection.
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X = LEGISLATION ON THE CONTROL AND PROTECTION OF WATERWORKS AND STRUCTURES

A1l works underteken in, over or across a water course (whether the course is modified
or not) and all temporary or permanent diversions of public dowain waters, {irrespective
of the mode or purpese) require the prior authorization of the Administration 1/.

Similarly, underground water exploitation worke equipped with mwechanized 1lifting devices
require a prior avthorization, if they are mechanised lifting devices or any fixed or mobile
equipment fitted on or near the waterwork which require other than human or animal driving
power and are of a capacity of more than ten cubic meters per day g/.

The owner of mechanized waterworks must £ill in a declaration listing his first and
family names, title, profession and the purpose for which he wishes to extract water. In
addition, he is regquired to make a statement describing the location of the waterwork, the
type of lifting devices, the average daily extraction rate together with a diagram of the
waterworks, lifting devices, drainage works and works for the disposal of waste water,

Provision is made for weterworks and structures to be inspected 1ty the various officials
duly commissioned and sworn for the distriet in which they are serving, and especially Wy
employees of the Agriculture Service, who report infringements of the relevant legislation

XI -~ LEGISLATICN ON THE IECLARATION OF PROTECTED Z0ONES CR AREAS

The use of water and land in areas where water schemes have been implemented under the
procedure referred to in the regulatione &/ is decided in each specific case by local
committees composed of important persons from surrounding villagee and user comrunilties or,
if applicable, from villages which helped to build the structures and presidsd over by the
fcercle” commaznder or his deputy. The latter is regquired by law to have the assistance of
a representative of the Crops, Livestock and Forestry Services expressly appointed by the
heads of these services 5/.

The demarcstion of the area concerned also involves the reservation of sones for crops
and plantations, the creation of tracks and roads used by people and animals for fetching
water and regulations corncerning, inter alia, the purpose and amount of weter utilized é/.

Another provision concerne pollution control areas around and along drinking water supply
sources 7/.

Decree of 5 March 1921, art. 8.

Order No, 9929 TF of 15 December 1955, art. 2.

Tecree No. 401 Agzro of 4 October 1949, art. 6.

In particular, General Order No. 1523 SET of 23 March 1949.
Thidem, art. 1.

Ibidem, art. 2.

Decree of 14 April 1904; Order No. 9929 TP of 15 December 1955.

ek
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XII ~ GOVEENMENT WATER RESQURCES INSTITUTIONS AND ATMINISTRATION

(a) At the national level

Varioue ministries are responsible, at the national level, for sectoral aspects of
water resources management:

1. The Minietry of Agriculture and Cooperation

The Directerate of Agricultural Engineering of this ministry is responsible for
promoting, coordinating and supervising the design and implementation of rural
equipment work imder programmes prepared by the Ministries concerned 1/.

As such, it is respomsible for:

(a) supervising, within its terms of reference, the extent to which the financial
participation of the State, public institutions and commumities will be made
use ofj

(‘) supervising, as far as its own functione are concerned, the technical management
of water supply or agricultural improvement enterprises financed in terme of
{a) above and rural eguipment schemes executed by such enterprises;

(¢) conducting research on rural water supplies;

(d) studying and implementing, directly or indirectly, programmes of water use for
agricultural purposes connected with sanitation, drainage, irrigation and water
supplies for rural communities;

(e) constructing dams for pastures, village water supplies and irrigated crop
management and supervising their cperation and maintenance;

()} representing the interests of the different interests invoived in rendering
the soil productive and studying major public works projects liable to modify
the conditions under which water is used for agriculture;

(g) assisting, together with the services concerned, in the study and implementation
of schemes fo improve general hygiene in the areas to be developed;

(h) taking part in the study and application of soil conservaetion measurcs g/.

2. The Ministry of Trade, Industry and Mines

The Directorate. of Geology and Mines, which comes under the Ministry of Trade,
Industry and Mines, is responsible for hydrogeological matters. 1Its is the only
body authorized %o carry out basic research on groundwater. It is responsible for
preparing the hydrogeological map, for protecting groundwater by framing appropriate
legislation in coordingtion with all interested servicesg and for supervising the

1/ Decree No. 15 PRES~AGRI-COOP of 20 July 1960.

2/ Ibidem, art. 6.
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conservation of reserves, It must De kept informed of 21l groundwater research
activities carried ocut by other bodies.,

This Directorate has the duty and power to obbain from services, organiszations and
privaie parties all data it considers useful for groundwater knowledge and research.
This slso applies to all geological and mineralogical obaervations and samples
resulting from research or ranagement work on both surface and groundwater l/.

3. The Ministry of National Eoconomy

The Service de l'Bydraulicue (Water Servica) has been placed under the Minigtry of
Haticnal Heonomy by a decree enacted in 1965 2/, which eestablished a Technical
Uommittee and a Commission.

(a) The Technical Committece

This committee, which is composed of the directors and chiefs of any technical
pervices related to water, is responsible for coordinating work on the various
natural-resource development projects invelving water.

{b) The Commiseicn

Thic commigsion hat as its members (i) representatives from any tecimical services
related to water, {ii) representatives of water users, {iii) representatives of
communities and organizstions Falling wnder the Ministry of the Interior; and

(iv) a reprosentative of the Ministry of Public Health.

The commission exsmines all projeots submitted annually to State and other public
Tinancing sources and is reguired for gll its approval programmes for nagtural—
resource development insofar as water sources are involved ;/.

+ The Directorate of Water and Rural Eguipment was also created in 1965 within the
Minigtry of National Economy g/] It promotes administrative, finarcial and
techhical measures encouraging the exploration of potential water resources, the
harnessing and use of surface and groundwater, and the desigan and execution of all
rural equipment progremmes j/. The Director of Water and Rural Equipment is
responsible, in particular, for:

(a) the coordination at the mational level of research and use progremmes regarding
water rescurces, and of rural equipment programnes;

(b) coordination with the Minister of Wational Fconomy;

(e) coordination with local administrations, local technical services, foreign
financing and technical assistance agencies,; international-agencies, stc.;

ekl

Toidem, art. 8.

Decree No, 34 PRES-ECNA~CIM~TP-LT of 14 January 1965, art. 1.
Ibidem, axrt. 2.

Decree No. 466 PHES-ECHNA of 8 December 1965.

Ibidem, art. 3.
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(d) +the overall guidance of the Dirsctorate and preparation of the programme oo
ecach mervice in cooperation with the various service chiefs;

{e) the preparation of the Directorate budget;

{f} +the coordination of the activitiss of the various Directorate services in
relation to each other 1/.

The Tirectoragte of Water and Rural Egquipment consists of three services:

(i) The Urban and Industrial Water Service

This service is responsible for:

(a) preparing programmes of water use for energy purposes, water supply %o
industrial plants, urban communities and for sanitetion, and providing
facilities for the evacuation of rain and waste water for such communities;

(b) carrying out or supervieing the study and construction of related
waterwerks and structures;

(c) operating or supervising urban and rural public water systems, or monitoring
the bodies responsible for doing so;

(d) giving opinions on, and participating in, the study of read projects coming
under the Miniatry of Public Works when such projecis appreciably alter
water—flow conditions, and of projects under the came minisiry, designed
to facilitate inland navigation 2/.

(ii) The Agricultural Water and Rural Eguipment Service

This service is responsible for:

{a) preparing water development programmes for crop and grazing purposes
irrigation, sanitation, drainsgs, livestock) and rural water supplies;

(b) carrying. out or supervising the study, construction, operation and
maintenance of the structures reguired in terms of (a):

(¢) supervising the teclmical management of prepared crop reising areas which
have been the subject of State financial participation, and safeguarding
these areas in collaboration with other interested services;

(d) carrying out water supply experiments for agricultural purpeses;

(e) giving advice and representing the Ministry of National Economy in tha
studr of any public works project which may alter the conditions under
which water is used Tor agricultural purposes;

(f) apsigting in collaboration with other interested services, in the study
and implementation of echemes to improve general hygiene in development
arsas;

{g) studying and implementing soil comservation methods in collaboration with
¢ the Forestry Service;

{h) examining the possibilities of improving rural accomodation and farm
buildings and assisting with the execution of relevant programmes;

S

Ihidem, art. 3.

Ibidem, art. 6, amended by art. 2 of Decree No. 92 PRES-TP-IEV-T—HER
of 7 March 1966.
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(1) studying the probleme involved in farm mechaniszation and the rural use of
energy, and implementing the eppropriate programmes;

(3) studying, in consulbation with users, projectes to set up plants for the
preservation; packaging and processing of crop and livestock products
and ensuring or supervising their execution 1/.

(iii) The Water Inventory and Research Service

Se

This service is responsible for:

{a) collecting, centralizing and uwpdeting all watar documentation;

(b) preparing a hydrological inventory and a card index of all water poinis
and keeping the inventory and index up to date with contemperary data;

(c) helping to eptablish water study and research programmes;

() executing or causing to be executed under ite control the following
basic studies (the list ip not exhaustive)}: planning and operation of
the hydrometric network; etudies on experimental watersheled studies of
groundwater resources (including those %0 e used for preparizig the
hydrogeological rmap); aseisting in the preparation of the hydrogeclogical
map; carrying out research on the tapping of water—hearing beds, avaporation
problems, climatclogy (in liaison with the Directorate of Heteorological
Servicess, soil erosion, the chemical and bacteriological quality of water
and on water purification problems and the supnlying of all technical
gervices, scientific bodies, public organizations, etc. with information on
water matters.

The Directorate of Water and Rural Lquipment wust algo ensure liaison with the
Directorate of Geology and Mines with regard to the supply of information which can
be used to prepare the geological map, and ie responsible for preparing legislation
on ground and suriace water. It alsc acte as the secretariat for the Technical
Water Committee and the Water Commission, and carries out or supervises hydrogeologica
gurveye prior to the preparation of nreliminary projects for the creation of water
. kY
points {welle or dams; 2/,

The Minigiry of Public Works, Posties and Telecommunicatione

River hydraulics as applied to river navigation matters fall within the province of
the Ministry of Publi¢ Works, Poste and Telecommunications é/.

The Ministry of Development and Tourism

The operation of urban and rural water gystems, or the supervision of the bodies
responsible therefor, and basic groundwater research also fall under the Ministry
of Development and Tourism.

1/ Ibidem, art. 7.
g/ Thidem, art. &, smended by art. 3 of Decree Ne, 92 PRESTP-IEV-T-HER of 7 March 1966.
3/ Decree No. 92 PRES-IP-IEV-T-HER of 7 March 1966, art. 1.
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6. The Minietry of Public Health, Fopulation and Social Affairs

The public healith code lays down healih measures and arrangements for the prevention
of drinking water pollutions

(b) At the international level

Upper Volta ies a basin state of two of the major river basine of West Africa, namely,
the Niger and the Volta. In addition, the country shares the Komoe River system with Ivory
Coast, As far as the Niger and the Volia River sysiems are ¢oncerned, a large number of
treaties exist mostly concerning the demarcation of boundaries and fresdom of navigationm and
trade l/ In addition, Upper Volta is a party to the follewing treaiies bearing speoifieal

ly on the conservation, development and utilisation of the country's international river
aystems:

(1) Biger and Volta River Bamins

- Protocola dlaccord portant création de 1'Autorité de développement intégré de
la rérion du Liptako — Gourma, signed in Bamako, 31 Dacember 1970 2/ Mali and
Niger, in addition to Upper Volta, are parties to the Treaty:

~ Convention esteblishing s Permanent Inter=State Drought Control Committee for the
Sahel, signed in Ouagrodougou, 12 September 1973, by Chad, Nali, Mauritanie, Figer,
Senegal and Upper Volta j’jc:

(3ii) FNiger River Basin

= Acgt regarding navigation and ecconomic cooperation between the States of the NWiger
Bagin i/, and the Agreement concerning the Niger River Commission and the
navigation and transport on the River Niger jﬁe
The treaties regulate the utilization of Niger River baein waters for agriculiu-
ral, industrial, navigation and transportation purposes.

(iii) Yolta River Hesin

«~ Agreement between (hanz and Upper Volta concerning the use of the waters of rivers

flowing from Upper Volta into Ghana 8/, including the establishment of an ad hoo
Jolnt Permanent Cotmiosion.

In additlon, the Wiger, the Volta and the Komoe River Basin fall under the provigions

of the African Convention on the Congervation of Hailure and Natural Resources 7/, to which
Upper Volta is a party.

i/ A liet of such treaties in PAC, "Systematic Index of Water Treaties", op cit,

2/ Autoriié de @éveloppement intéeré de la Région Gu Liptako — Courms, Direction géuérale,
Ouagadougou, Haute~Volta. 'This Protocole has been subsequently integrated by the
Convention portant siatuts de 1l'Antorité pour le développement integré du Liptako—
Gourma, signed in Bamako, 3 June 1971, by Mall, Niger, and Upper Volta {Autorité de
développement intégré de la région du Li _}gtako—(}omma., Direction gémerale, Cuagadougou,
Haute Voita}.

U.N. Doc. A/9178, Annex II.

Signed in Nyamey, 26 October 1963, by Cemeroon, Ivory Coast, Dehomey, Guinea, Upper
Volta, Mali, Niger, Nigeria and Chad (587 UNTS, 9).

Signed in Nyamey, 2% November 1964, by the States mignatories to the Act regarding
navigation and economic cooperation between the states of the Niger River Basin

(587 UNTS, 19).

Swmmary of World Broadoastz ME 3769 B8 of 24 Apgust 1971; West Africa of 3 September
1971,

Signed in Algiers, 15 September 1968, cit.

S A
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XIII ~ SPECIAL AND AUTOHCMOUS WATLR RESOURCES DEVELOPMENT AGENCIES

There seems %o be no legislation relating te special and autonomcus water resources
developmant agencies in Upper Volta.

LIV - LEGISTATION ON WATER RESCURCES IEVELOPMENT FINANCING

{a) Goverrment Financial participation and reimbursement policies

Upper Volta.has no special legislation on State financial participation, reiubursement
pelicies relating to the conservation, development and use of water resocurces, Investments
are financed out of credits from the State budget.

For larger scale work, recourge is had to foreign capital provided either by bilateral

aid or by international agemcies, e.g. the Huropean Developmeni Pl and the £id and
Cooperation Fund (FAC).

{b) Water rates and charges

Conventional use of the water of lakes, rivers, springs, wells, cisterns and canale and
all water poinits not forming part of public works programmes is not subject to the payment
of tariffe or charges.

Water rates are decided on by the President of the Republic after comsideration by the
Couwncil of Ministers upon a proposal by the ¥anagement Committee of the Socifété nationale
des eaux — SWE (National Water Company). They are reviewed guarterly by application of the
variation formula when such variation exceeds 5 percent l/.

l/ Gahier des charges, art. 10.
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BAMBIA 1/

I - IETRODUCTION

Zambia, once Northern Rhedesia, is a landlocked country that became an indepandent
state on 24 October 1964. It shares frontiers, inter alia, with Angola, Zafre, Tanzanie,
Malawl, Moszambique, Dotswana and Namitia.

It was colonized in 1890 under the aegls of the British South African Gompany (BS4)
of Cecil Rhodes. In 1924, it became a Pritleh protectorate until 1953, at which date, it
entered the Federation of Rhodeslia and Nyasaland.

In 1964, a new Constitution was promulgataed and Zambis aoguired full independance.
Its population is estimated at 4.3 millicn {1974) and includes 65 percent living in rural
areas and 26 peroent in the north-eastern copper belt. The total land area is 74,3381

millien hectares giving an average density of 6.39 inhabitants per square kllometer. The
country ie divided into & provinces which are in turn divided irto a total ef 44 districis.

The country 1& agsentizlly a breoad platean between 1 000 and 2 000 m in height
above sea level and may be divided into four maln geographical areas: the morthern high
rainfall zone with an anmial rainfall of 1 000-1 500 mmj; the western semi—arid plain with
an annual rainfall of Té2-1 Q00 mm, with sandy soils of low fertility; the central,
southern and sastern plateau, oontaining the best agricultunral scil and the Luanga-Zambesi
rift valley, hot, with low potential for agricultural develepment. Twelve per cent of the
land area is scattered sSwamps,

The averaga anmual temperature is relatively low because the country lies from
900 to 1 400 m above ses level. Rainfall distribution is adequate and faollitates
agriculiural development.

Sambia is well endowed with water and has much potential with regard to the
development of the main rivers. Water is not, however, evanly distributed throughout the
country especially in the west. Zambia forms part of three river basing: the Zambesi, the
Zaire and the Tanganika, all of them teing international rivers in that their courses
flow through other countries as well.

1/ Based on the study prepared for the FAO Legislation Branch by S. Burchi,
Dottore in @iurisprudenzs, Rome, Italy; LL.M. (Harvard, U.S.4.); M.S. (Hichigaa,
U.S.A-_) -
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The couniry's major river is ihe Zambesi vhich has three major iributaries, the
Kabompo, Eafue and Luangwa rivers. From its headweters in Forth-Western Zambia, it enters
dngola before re—entering Zambis to serve as a boundary, inter alia, with Namibia, Botswana,
and finally enters Moaambique.

Malawi is interested in this basin as its territory includes lake Nyasa and the
Shire River, which is a tributary of the Zambesi., The river waters are partially comtrolled
by the waterfalle at Chavuma and Victoria and by two large dames Karita and Cabora Bassa.

The Luapula, a tributary of the Zaire river serves as a boundary between Zambia and
daire and flows into the Leke Mvery, shared by these two countries.

Finally, lake Tanganylia is bordered bty the Zaire, Rwanda, Burundi and Tanzania.
Groundwaisr resources are found throughout the country at varying depths.

Agriculture is the principal source of livelihood for 75 perecert of the pepulation and
the potential for its expansion ie excellent. In many villages, the community is
orgamzed around a rainshrine which links them with the modern Govermment chief: a number
of guch shrines may be integrated into one rainmaking oult controlled by the matrilineal
in of the Government chief, who uses the ehrines as a support to his authority. In the
traditional societies, chiaf= were originally appointed from among the varks of raimmekers
and rain shrines were formerly the only wunit that organized sevaral villages for community
activities.

Before independence there were European law courts and native customary law courts.
In addition to their competence for crimes against customery law, customary law courts
were given regponsibility for minor violations of the criminal code. After independance,
the customary law courts were called local courts and integrated with the country!s entire
court structure.

Zambia's legal system is based on (i) traditional customary law, (ii) English
common law, (iii) statutes originating in the colonial and federation periods and (iv)
acts of the Zambian legislaturs.

In October 1364, at the time of independence, all land, including waters, bacame
Goverrment land. This reflected the situation existing prior to colonial pericd, as
under ¢customary law, cwnership of land was theoretically vested in the tribe with the
paramount chief as custodian. Land rights could be conveyed to the individuasl by means
of a formal hierarchy, from paramount chief to subordinate chief to village headman or
head of a kinship group. Often, land rights derived primarily from the individual's own
efforts in claiming and clearing new land, whers cultivation became permgnent or land
scaroe.,
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1T - LEGISLATION IN FORCE

The legal enactments which have been isken into consideration in the preparation of
the present study are the following:

1. The Water Ordinance, No. 34 of 1948 as subssquently amended and relevant
subsidiary legislatiion: the Water Rignts {(Procedure on Application)
Regulations, 1950; the Water Doard (Charges and Fees) Regulations, 1950;
the Water Rights (Registration) Regulatioms, 1950 (Cap. 237 of the Laws
of Zambia, 1957 edition).

2. The Natural Resources Conservation Aet, No, 53 of 1970 and relsvant
subsidiary legislation: the Provincial Natural Resources Committees
Regulations, 1971, and the District Natural Resources Commiitees
Regulations, 1971,

3. The Pisheries Act, Fo. 21 of 1974.

4., The Foresis Act, No. 39 of 1973.

5. The Public Health Act, No. 12 of 1330 as subsequently amended.

6., The Mining Regulations, 1971.

T. The Regletratior and Develepment of Villages Act, Fo. 30 of 1971,

8. The loans (Kafu Gorpe Hydro-electric Power Projeot} Act, No. 34 of 1368.
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IIT - OWNERSHTP OR OTHER JURIDICAL STATUS OF WATER RESQURCES

The ownership of all waters in Zambia vests with the State d/. Current legielation,
however, classifies waters ag "publie" and "private": (i) public waters include pukblic
streams, that is, those watercourses, drainage depressions and "damboes" g/ of natural
origin wherein water flows in ordinary season, Public waters also include the lakes,
swampg or marshes wnich form the source of a public stream ;/; (ii) private waters
include all those swamps and springe which are entirely situated within the boundaries
of one’s land, and which do not feed a siream or watercourse flowing beyond one's land
boundaries, Also groundwater which is artificially brought to the surface of one's land,
and flood water which is impounded on one's land, are classified am private waters &/.

However, this classification doss not seem to imply a2 different ownership status of

private as opposed to public water but merely to the different rights of use to water
that apply to the two differemt classes of water. ’

IV — THE RIGHT TO USE WATER OR WATER RIGHTS

(2) Mode of acquisition

The acquisition of & right tc impound, store, divert or simply use public water for
purposes other than domestic use, is subject to grante of the administrative authority j/.

The right to take public water for domestic consumption, including the watering of
animals, vests ministeric legis in any person Q/.

The right to use private water occurring on one's land for one's own (i) domestic,
(ii) irrigation, including fish breeding, (iii) industrial and (iv) hydro-power generation
purpcees is free of interference from the administrative authority I/.

The holder of a right to use water, whether public or private, may be granted by the
water authority certain ancillary righte, for emmple, (i) a right of storage of water

The Water Ordinance, No, 34 of 1948 as amended, section 5.

4 low-lying area in which water tends to collsct during the raims.
The Water Ordinance, N¥o. 34 of 1948 as amended, section 2.
Ibidem.

Ibidem, sections 9, 16 and 18.

Tbidem, sections B, 53 (2).

Ibidem, section 5.

SE GO
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and/or (ii) a right of abutment 1/.

fuch ancillary rights, or easements, result in additional modes of acquisition of
water use rights in that the law entitles the owmer of the land thereby burdened to
(1) receive from the holder of a right of storage an amount of water proportional io his
participation in the storage work g/ or {ii) divert from the public stream in respect 1o
vhich other people hold a right of abuiment, an amount of water proportional to his
participation in {the diverpien work ;/.

(b) Water use authorizations, permitse or concessions

The granting of water use rights is regulated by a procedure enabling the water
authority {the Water Board) to take into careful consideration all the factual and the
legal factore which may have an influence on its final dacisicen.

To this effeot, provision is made for, among others, (i) the Secretary of the Water
Board to advertise any water use application which is filed with him to enable existing
water usere to make their objections thereto &/; (i1) the Water Officer and an appointed
engineer to investigate into any application and report thereon to the Waier Board and
(iii) the Water Board to hold public inquiries whenever further evidence is needed 6/.

Upon completion of this procedure, the Water Board may either grant or refuse an application

1/. However, the Board's decisions are mot final and can be appealed againet to the High
Court §/. The granting of an application takes the form of an order by the Water Board
order in iterms of which water righits can be exercised subject to appropriate terms and
conditions 2/. Where a term clause has been included, renewal of water righte after the
term has expired im at the discretion, by a formal act, of the Water Board lg/.

1/ Water Ordinance No. 34 of 1948, sections 39, 41. The right to etore water
entitles the holder thereof to submerge corresponding land with water by means
of a dam, weir or other storage work. Under a right of abutment a dam or a welr
may be placed across the bed or banks of a publio siream, or upon other people's
land adjacent thersto, for purposes of raising the water level in it and

. diverting it on to the land. Additional esasements instrumental to the esxerciee
of a right to use water are: (i) the right of passage, whereunder other peoplets
land may bte cccupied to the extent which ie necessary for, or incidentsal to, the
passage of water, including the construction, enlarging or extension of
corresponding works (Water Ordirance, cit., sections 2, 40); (ii) a right b take
materials from the land upon which a right of siorage or of abutment or of passage
exists, for the purpose of consiructing, maintaining or repairing any irrigation
worke existing on such land (Water Ordinance, cit, section 42). These casements
are granied by the Water Board temporarily or for a term of years. Regieiration
thereof ie provided with both the Water Registrar and Registrar of lands and
Decds (Water Ordinance, cit, sections 35, 45).
Water Ordinance, cit, ‘Bection 39 (2).
Ibidem, section 41 (1}.
Ibidem, mection 25 (2) (3) (4).
Tbidem, section 25 (5); the Water Rights (Procedure on application) Regulations,
1950 as amended, section 5.
Water Ordinance, sections 26 (3), 27.
Ibidem, sections 26 (2}, 28 (a).
Ibidem, section 30.
Tbidem, sections 32, 26 (2), 28 (b).
Ibidem, saection 33.

[Sromie i
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Water uee rights may be declared forfeited at the discretion and by order of the
Water Board when the holder of a water use right (i) faile to beneficially use the water
for 3 consecutive years or (ii) breaches conditions in terms of which waterworks are to
be constructed and maintained i/. The law further provides for (i) the publication of
duly granted water rights twicea year by the Secretary of the Water Board; and (ii) the
registration, at the grantee's instance and sxpense, of any Water Board order affecting
water righte in an ad hoc Water Righte Register kept by the Water Registrar g/.

¥V — ORDER OF PRIORITIES

In terms of the Water Ordinance, different uses of water are classified as "primary"
or "secondary" or "tertlary". According to this classification, domestic use of water,
including the watering of animals, is a "primary" water usej the use of water for irrigation
and for fish breeding is classified as "secondary” usej and industrial and mechanical use
of water, including that for power generation, is ™tertiiary" use é/.

This classification, however, appears not to result in a priority status of

corresponding uses of water; in fact, it apparently affects such other aspects of present
Zambian water resourcee legielation as re-allocation of existing water rights.

VI - LEGISLATION OF BENEFICIAL USES OF WATER

{(a) Domestic and municipal uses

According to the general rulee in force, domestic uses (including the watering of
animals) and municipal uses of public water are subject to a grant by the water authority
whereby the appropriate -water use right is vested in the water users subject to
appropriate terms and conditions ﬁ/.

Furthermore, domestic use of water ie classified as a *“primary"uss. Hence, some
regtrictions exist in respect to the re-allocation of existing domestic water rights §/.

The urban centres, i.e. the three cities, five municipalities and fourteen urban
townehipas all have a central water supply. These are operated and maintained by the indivie
dual local authorities which charge for the services and connections te the systems on
various tariffs, The Department of Water Affairs of the Minisiry of Kural Development
operates and maintains (in addition to Village and Cooperative W/S), 48 rural townehip water
supplies in this country., In these cases, the revenues are collected by the rural township
councils and deposited in the Government Ceneral Revenue Fund except for an administrative
amount, usually 10 %, which is retained,

1/ Water Ordinance, section 51.

2/ Ibidem, mections 34=~A, 34=B, 51(2); the Water Board (charges and fees) Regulations 1950
as amended, sectlons 2, 3, 5 and 6,

;/ Ibidem, section 2.
4/ Ibidem, sections 9, 22
jf Ibidem, sections 2, 9; see also Chapter XV,
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{v) Agricultural uses

Under the legislation in force the use of water for purposes of irrigation or fish
breeding is classified as "secondary" water use d/.

Secondary use of public water is subject to a grant by the water authority whersby
an appropriate water use right is vested in the water user(s), subject to suitable termas
and conditions g/.

In addition, public water can be diverted or abstracted and supplied for purpeses of
irrigation (or fish breeding), and water rates can be levied in respect of the water
supplied, under a "special® water right.

Special water rights, whioh the water authority has power to vest in any undertaker
acting in the pursuance of a public interest, are not subject to re-allocation é/.

Any landowner giving evidence of a requirement for water for a secondary use may
claim another's surplus private water and to obtain the necessary water use right from the
water authority. The granting of such right is, however, subject 1o other existing rightis
and to payment of compensation in respect to any expenses which are incurred by the deprived
party in making the claimed water available g/.

On subdivision of land on which water (irrigation) rights exist, such rights are to be
equitably apporticned by the Water Authority j/.

(c¢) Fishing

Under the legislation in force, a permit is required only for fishing in specified
inland waters for purposes of (i) scientific research, (ii) collection of fish for
stocking purposes, {iii) food supply and {iv) approved experiment. Under such permit
(vSpecial Fishing Licence"), which is issued by the Minister of Lands, Natural Resources
and Tourism, the permit helder ie emtitled o fish by whatever method subject, however,
1o the relevant terms and conditions of his licence 6/.

Fishing in inland water is otherwise subject to legal restrictions insofar as ihe
methods thereof are concerned. Destructive methods of fishing are thereby subject to an
ad hoc permit of the Figheries Department of the Ministry of Lands, Natural Resources and
Tourism. The use of the same methods may, however, be banned by the Minister of lLands in
respect to specific areas and for specified periods I/'

The Water Ordinance, cit, section 2,

Ibidem, seciion 9.

Tbidem, sections 12 (1), 14.

Ibidem, section 11.

Ibiaems seotion 34,

The Fisheries Act, Ho. 21 of 1974, section 7.

Itidem, sections 3, 4.

ARl
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In addition, the law provides for the establishment of (i) speoial fishing areas and
(1i) commercial fishing areas, whersto ad hoo resirictions apply 1/.

(d) Industrial uese and hydropower generation

According to the laws in force, the use of watar for industrial or hydropower
generation purposes ranke as a ™ertiary” water use g/. The acqulsition of the right
to uee public water for a tertiary purpose follows the general rules which apply in
respact of primary and secondary uses of public water é/.

In addition, however, undertakings of general utility in the fields of industry or
hydropower generation may be vested by the water authority with "epecial" rights for
gorresponding water uses, which righte are exempted from re—allocation &/.

(e} Mining uses

The right to use public water for mining purposes can be acguired subjeoct to the
general logal provisions which govern the acquisition of water uee rights for other

PUTTOEE6 i/.

Mining water rights are attached to the mining righi# in respect of which they are
grented, and, therefore, pass with the transfer of mining righis é/, In addition, regulations
govern the employment of water for epeoific mining operations {e.g. suppression of dust,
wet drilling) 7/.

(£f) Transportation

(1) Railway operation

The acquisition of a right to uss publio water for the purposs of working railway
lines, ané for ancillary purpoees, follows the general rules whersunder a grant (in this
cage, an authorization) from the water authority is required §/.

In addition, the law oxpressly bvinde exieting water righis for railway purposes
to the ownership of the corresponding railway line.

As a consequence, existing water rights pass with the passing of the ownership of
the reilway line to which they are attached and cancallation of exieling water rights
follows the abandonment of the relevant railway line or of a water supply as an resource
in the operation of the lire concerned 2/.

Tbidem, sections 6, 83 sse also Chapter XI.

Water Ordinsnce, mection 2.

Ibidem, section 9.

Ibidem, ssctions 13, 14.

Toidem, ssction 17 (1) (2).

Toidam, seotion 17 (3).

The Mining Regulations, 1971, sections 914, 925, 9i0.
Water Ordinance, eection 18.

-

Tbidem, section 19 ).

rollobale el
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(ii) Floating

The floating of timber in inland waterways hat been made subject to the regulating
authority of the Minister of lands, Natural Resources and Tourism 1/.

VII - LEGISLATION ON HARMFUL EFFECTS (F WATER

Legal provisions governing the oontrol and/or the prevention of floods, soil ercsion
and drainage can be found in the Natural Resources Gonservation Act and in the Forests Act.
Additional provisions concerning the drainage of water are contained in the Health Act,
vhile ad hoc Mining provisions deal with the harmful effects of water in cornnection with
mining activities. These and other harmful effecte of water are aleo dealt with
incidentally by the Water Ordinance.

(a) Flood control and soil erosion

Within the overall legal framework outlined in the Natural Resources Conservation Act
for purposes of conservation and protection of all natural resources, specific consideration
is given to euch major harmful effeuts of unconirolled water as (i) floods and (ii) soil
erosion,

With the aim of preventing and controlling these effects, the law empowers the Mirister
of Land, Natural Reeources and Tourism to oblige by spscific order, the owners of the
lands concerned to provide at their own expense for (i) the protection of the courses and
the banke of streams, (ii) the control of storm water and floods g/.

In the alternative, the same Minister has power to direotly provide at the Government's
expense for the construction of works aimed at, among others (i) the prevention or control
of soil erosion, (ii) the dieposal and control of storm water and (iii) the protection of
the coursz and the banke of watercourses. The costs of these works may be recovered from
the owners of ths lands benefiting from them 3/.

In addition, measures for, among others, (i) the protsction of the banks of water—
courses, (ii) the prevention of soil erosion and (iii)} ocounteracting flood damsge may
e prescribed in the conservation measurss relating to the overall protection of the natural
reecurces exlsting within designated areas (conservation planning areass) 4/.

The prevention of soil erosion in areas subject to floods may 5lso de the aim of
additiornal regulation provigions which the competent ¥Winisters have powsr +to enact in terms
of which (i) the cultivation of land within a prescribed safety distance from the banke of
watercourses may be either prohibi{ed or become subject to restrictions , and (ii) the
improvement of the channel of public watercourses can be provided for .

The Forssts Act, No. 39 of 1973, section 68 (2) (o).

%hi ?agural Resources Conservation Act, No, 53 of 1970, section 13 (1) (3) (f) (g)
5) (6)-

Itidem, section 15 513 (a) (v) () (5).

Ibidem, section 42 (2}, in conneotion with the Schedule to the Act, sections (1)
{5) (6). Also sece Chapter XI.

Natural Resources Conservation Aot, No. 53 of 1970, section 54 (2) (v).

Water Ordinance, seoticn 46 (d).

o e ki
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The prevention of scil ercosion and the protection cf the s0il from drainage by
floods are alse dealt with by major provisions in existing Torest legislation. Under this
logislation, landa falling within a declared FNational Porest are devoted to the conservation
and development of forests and henee to securing, among other things, protectlon from floods
and from soil erosion and to maintaining the flow of rivers 1

To these effects, s detailed list of actc may be allowed in a Fational Ferest
gsubject to a licence of the Forest Authority (namely the Chief Conservation of Forests) and
conditione may be imposed by the Minieter of Lands, Watural Hesources and Touri=m on any
right sxisting in respect to any land situated in a National Forest g/.

In addition, licences granted by the Forest authority may not, as a rule, affect a
neutral zone of land edging & watercourse, an existing dam or a lake é/.

(b) Drainage

The legal machinery et out in the Natural REessources Conservation Act to control
and prevent floodes and soil erosion also extend to the control of the draipage of water.
Accordingly, the disposal and control of drainsge water may either be the obligation (and
the ocorresponding financial burden) of the landowners therswith concerned under an ad hoo
ordar of the competent autherity, or the direct cars of the Government which provides for
the construotion of corresponding waterworks g/. In addition, specific measurss for the
drainage of land may be contsined in the conservaticon plans shereunder the overall
protectlon of designated (natural resources conservation) areas is provided for 5/.

Under the Health Act, the drainage of land, sireets and premiges has been meds
gubject to the regulation authority of the Minister of Health §/.

(c) Other harmful effeccis

(1) Obtetructions of watercourses

Under the existing water legislation, the renewal of obstructions unlawfully
placed in a public watercourse is subject to the regulation authority which vests in ths
competent Minister 7/.

(ii) Effects connected with mining

Exieting mining legislation providss for (i) the drainage of stagnant pocol
water from underground areas, (ii) the prevention of flooding of mines and (iii) the
discharge of effluent water from mining processes §/.

Forests Adct, No. 39 of 1973, seotion 12,

Ibidem, seotions 15, 16, 14 (1).

Ibiaam, ssction 44 {e). Such safety strip of land stretches as far as 60 metres from
the bank or shors of a watercourse, dam or lake.

‘I'he(N:;‘t\(:re)..l Resources Conservation act, Fo. 53 of 1970, sections 13 (1} (3) (&),

15 (1) (v).

Ibidem, seotion 42 (2) in connection with the Schedule {o the Act, section 5, Also
gee Chapter XI.

The Health Act, No. 12 of . 1930 as ammended, section 75 (4).

Water Ordinance, seotion 46 (d).

The Mining Regulatioms 1971, sections 2107, 2114, 2115.

e e kvl
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VIIT - LEGISLATION ON WATER USE, QUALITY AND POLLUTION CONTROL

Specific legislation exists with respsct to the qualitative and to the guantitative
aspects of water resources control and administration.

(2) Water waste and misuss of water

The legislation in force provides for the prevention not only of water waste caused
by man, but also of the natural dispersion and consequent waets of water.

Different legal measures aim at preventings:

(i) water users from wasting water. In the first inetance, where water is used
undar a grant of the water authority, as is the caee with all public and some private
water use, the metering of water may be prescribed by regulation and any terms and
conditions preseribed in a permit whereln corresponding rights of use are granted may covsr
the prevention of water wasts 1/.

Furthermore, the Minister responsible for water resowrces has been expressly
empowered to make regulations providing for, amengst other things, ithe preveniiocn of water
wmstage g/.

Finally, the waste of public water or of water drawn from sxeting wterworks
constitutes an offence and is punishable accordingly ;/.

(i1) The present congern for the prevention of natural waste of water ie evidenced
by those legal provisions whereunder special righte of use of publio water can be granted
by the water auwthority in order to prevent underground water from running to waste and
to preserve the Bpecific availability thereof for agricultural coneumption ﬂ/.

Further evidence is given by the power of the competent Minister to make regulations

for the prevention of surface water from lsaking or flowing to waste into underground
channgls i/.

(b) Health preservation

Water law provisiones aimed at protecting human health are contained in the public
health legislation dealing with the prevention of malaria and the sanitation of towmships
and districts. For preventing the spread of mzlaria, existing legislation attemptis to
minimize the ocourrence of any collection of water in which mosquitoes are likely to breed,
and to ensure the covering of open wells g/.

Water Ordinance, sections 28 {b), (by implications 46 (h)).

Water Ordinance, section 46 (d).

Ibidem, section 53 43 {5).

Ibidem, section 12 {(1).

Tbldem, section 46 (4).

Public Health Aot, No. 12 of 1930 as amended, section 84 {(a) (b).

AN
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For the sanitation of townships, irrigation within their precincte may be restricted
or aven prohibited at the Mirister of Health's discretion 1/.

. The same Minister may alsc make regulations for the prevention of pools of standing
water and the control and drainage of existing ones for digtrict sanitation purposes g/.

{c) Pollution

Extensive legislation sxdste with respect to the control and the pravention of
water pollution sinoe they are among the major aims of the existing legislation on natural
resources conservation and on public health., The Water Ordinance itself provides for the
direct implementation of existing provisions.

Under current legislation, the prevention of pellution of public water is pursued
through either imposing obligations on individmals or, in the altermative, through vesting
respongibility therevf in the govermnment. A4 legal obligation for individuals to take
proper ahtipellution measurse at their own expense may arise from the following: (i) a
term or condition which the water authority may attach to the grants whercunder. water users
m&y acquire rights fo use public and, in some caseg, privats water ;/, {ii) ar order of the
Minieter in charge of the protection of natural resources affeciing the owners of lands
which require antipollution measures and {iii) a conservation plan in terms of which the
adoption of antipollution measures may be imposed upon the occupiers of lands falling within
designated natural resocurces conservation areas Af.

The protection of drinking and domestic water supply from pollution,; the purification
of polluted supplies and the samltary prevention of pollution of watercourses is the direct
responeibility of local govermment. The central govermment has a discretionary authority
to take direct responeibility for the prevention of pollution of public waters, and
accordingly providesat hie own expense for the construction of suitable facilities, as an
alterrative to imporing antipellution legal obligations on irdividual land tenanis j/.

Auxiliary legal provicions authorise the Minister of Health to enaot regulations
governing (i) the setting of cuality standards for effluents from any source and (ii) the
establishment and the carrying on of factories whosse activities may have water pollution as
a consequenoce §/.

The Water Ordinance itself provides that pelluting a public water cometitutes an
offence and is punishable accordingly 7/.

(4) Other control measures

Additional legal provisions covering further aspecis of water cuality and/or
quantity conservation are embodied in the broad framework of the natural resources
conservation legielation and in the forest legislation.

Public Health Act, section 102 (1), For the purposes of this provisgion, the cutskiris
of a township stretch as far ag 3 miles from the boundaries thereof.

Ibidem, sention 102 (2) {(a) (b;.

Water Ordinance, section 28 (b) (by impliocation).

The Fatural Resources Conservation Aet, No, 53 of 1970, sectiom 13 (1) (3) (h).
Ibidem, section 42, in conngction with the Schedule to the Act, section (12).

Public Health Act, FNo. 12 of 1930, as amehded, seotion 78.

Natural Resources Conmservation Act, Ko, 53 of 1970, section 15 (1) (e).

SENNNS
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The conservation of existing water supplies and the protection of the source of
watercourses are included among the legal obligations which the Minister in charge of
natural resources has the authority to impose on the tenants of lands where coummsrvation
measurss are callsd for E/.

In the alternative, the Government has the power to directly undertaks at its own
expsnse the construction of worke for the proteotion of the catchment area and the source
of watercourses. Expences may, however, be recovered from any owner of land to the extent
that his land benefits from such works 2/.

Additional measures for constiructing worke %o conserve or distribute watsr or
to regulate the water supply, may be prescribed in terms of a conservation plan and imposed
upon tf; occupiers of lands falling within designated {(nmatural resources conservation)
areas 3/.

IX - IEGISIATION ON GROUNDWATER HESOURCES USE

Specific legislation does not seem to exist with reapect 0 groundwater resources.

X - IEGISLATION ON THE CONTROL AND PROTECTION OF WATERWORKS AND STRUOTURES

Begides vesting the Minister in charge for water resources with the power
to regulate the function of inspecting works and objectives affeoting public watercourses
g/, the existing legislation msems not to deal in much detail with the control and the
protection of waterworks,

Exipting legislation on the conservation of natural resources deals with aspecte

of tha oconstruction and maintenance of corresponding waterworks as, for example, the
responsibility for it and the type and purpoee of works io be undertzken.

XTI - ILEGISLATION ON THE BEGLARATIOHIDF PROTECTED ZOKES OR AREAS

Specific legislation providss for the establlshment, control and/or proteotlon of
water resources areas with respeot te {i) fishing in inland water and (11) the conlarvatlonJa
of exieting water resources.

Natural Resources Conservation Act, No. 53 of 1970, section 13 51; ES] (p) (£).
Natural Remources Comsarvation Act; No. 53 of 1970, section 15 G

Ibidem, eection 42 in comnection with the Schedule to the Act, section 6.
Water Ordinance, section 46 (c).

AN
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{a} In the case of bapeficial uses of water

Under existing legislation, special fishing areas or commercial fiehing areas may
be established. In these areas recreational, repearch or commercial fishing respectively
become subject to the direct control of the Minister reeponsible for fishing who may
reatrict by regulatiorn the methods and the pericd of fishing and/or prescribe the
registration of fishermen and boats.

Poth special and commercial fishing areas ars establighed by the Minister in charge
for fishing.

In addition, commercial areas may ve governed by Fishing Development Committees which
ara appointed by the Minister to coordinate and improve commercial fishing 1/.

(b) 1In the oase of harmful effects of water

Under the current legislation on the conservation of water and other natural reeources,
"oonservation planning areas" may be creatsd wherein special provieions apply with regard to
the control and prevention of major harmful effects of water and for the protection and
coneervation of the quentity and the quality of water resouroes., An arca may be desigmated
a natural rescurces conservation planning area by order of the Minister responsible for
matural resources and upon either the request of 3 qualified majority of land occupiers or
the recommendation of the Natural Resources Advisory Board.

Specific legal provisions govern the drafting, the approval, the publication, the
reglstration, the amendment and the cancellation of natural resources conservation plans,
the implementation of which is the obligation of the ownere or tenants of the lands thereby
affectad.

As far as water resources are concerned, a conservatlon plan may prescribe the
adoption of measures and/or the comstruction of works for (ig the comtrol and prevention
of floods and soil erosiom, (ii) the drainage of land, (iii) the proteotion of the banks
of watercourses, (iv) the drainage of the course of rivers, (v) the storage and/or the
dgistribution of water supplies, {(vi) the regulation of fishing, (vii) the prevention of
(public) water pollution and (viti) the reservation of weter catchment areas, eprings and
wtercourses 2/, ‘

XI1 = GOVERNMENT WATER RECOURCES INSTITUTIONS AND ATMINISTRATION

Zambian Govermnment water resources admimisiration is basically the responsitility
of the central government. Yet, steps toward decsniralization seem to be currently
wnder way, in the ferm of both the delegation of functioreof local interast to
decentralized units of the central govermment and of devolution of local interest
responsibilities to local governmental bodies ;/.

The Fisheries Act No. 21 of 1974, seotions &, 8 to 12, 21 (1) (2) (v) (¢) () (f).

The Natural Resources Conservation Aot Fo. 53 of 1970, sactions 41 (1) (2} (5), 43, 49,
46, 471, 48 (1), 49 (1), 50 (1), 51, 52 (1) (2) and the Schedule tu the Act sections
(151 3y 4y 5y 6 10, 12, '

;/ Sese the conoepts of "devolution™ and Pdecantralization™ in the U.N. Hationsl Byatems
of Water Admiristration, document 8T/EsSA/17, New York 1974, pp. 48 to 50.

w2
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(a) At the national level

The

main branches of the cantral government admimistration which ares involved in the

control and development of water rescurces arss

(i)

(i)

(111)

(iv)

" the

(v)

(vii)

the Ministry of lands and FNatural Resources which is responsible for water
regources conservation and development [Office of the Jonservation of Fatural
Resources) and for the control and development of fishing in inland water
(Pisheries Department );

the Miristry of Rural Development, which holds responeibility for water
resources contrcl and development in connection with the improvement of
irrigation (Department of Agriculture, Department of Water Affairs);

the Ministry of Power, Traneport and Works, wiich is concerned with the
collection and analysie of hydrological data {Meteorclogical Department)
and with the development of water resources as a source of powers

the Ministry of Health, which is in charge of the sanitary aepects of water
resources including the prevention and control of water pollution;

central government administration alssc includes:

the Water Board, which is responsible for the oomirol and exploitation of
public water resources and for the granting of corresponding rights of use

1/. The Board is composed of five members appointed by the Minister in charge
for water resources, and is from time to time integrated with experts chosen
by the chairman from a panel appointed by the Mimister 2/, The Foard is
assisted by a Water Officer with advisory functions, and by a Water Registrar
With record-keeping functions ;/;

the Natural Resources Advisory Board, which has advisory and supervisory
functione in the field of natural resources conservation, development and
exploitation &/. The Doard consiste of some high government officiale who are
2x officio members, and of other menbers appointed by the Minister responsible
for nmatural resources ﬁ/. The Board may be assisted by Committees of experts
which are appeinted by the Board itself subject tc the authorization of the
Miniater_g/. Separate legal provisions govern the procedure of the Board and
the terms of office of memhers thereof I/;

the Chief Conservator of Porests, ic a public officer responsible tc the
Minister in charge of foraestry, for the control and management of Natural
Foreste and of Local Forests, and for the related matters of (i) prevention of
flood and soil erosion, and (ii) conservation of existing water supplies g/;

ESCAGSON N

Water Ordinance, sections 25 to 28, 51, 56.

Ibidem,
IEidﬂm,
Natural
Ibidem,
Ibldem

TEiEem,

section 24 (1} (2).

section 4 (1) (2).

Resources Comservation Act, No. 53 of 1970, seotione 3, 9.
section 4 (1).

gection 8,

seotions 6, T.

The Foremts Act No. 39 of 1973, sections 4 (1), 13, 22,
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(viii) the Central Board of Health, with advisory functions in the field of public
health 1/.

(b} At the intermediate level

Steps toward functional decentralization of the central government water resources
administration at the intermediate level have been taken by establishing the Provincial
Natural Resources Commitiees and the District Fatural Resources Committees.

Provincial and District Committees may be established by the Mimister in charge for
natural resources to exercise advisory and, to some sxtent, supervisory or executive
functions in the confervation and improvement of natural resources, These decentralized
functions include, but are not limited to, the coordination and reviewing of, and the
implementing of, plans and measures for the couservation, wige use and improvement of water
and other natural rasources.

Members of the Provincial and of the District Natural Hesources Committess are
appointed by the Minister in charge for natural resources partly from among the residents
in the area concerned and partly from among the members of loeal representative bodies,
Provincial Ratural Resources Committees may be assisted by ad hoc sub~Committess thereby
appointed under an authorization of the Minister. BSpecific additional provisions govern
the tenure of office of members and the procedure of provincial and of District Commitiees
which are financlially dependent on loans, subsidies or grante which the Minister may make
out of money appropriated for that purpose by Parliament g/.

(¢} At the local level

Government water resources administration includes, at the local level, the local
Authorities (municipal or towmership councils, or mine townership koards), and the
Village Productivity Committee and the Ward Development Committses,

These Committees, over which the central govermment has only an indirect contwol,
and the functions of which ssem to be Becured as & matter of substantive right rather than
as a result of the delegation of such functions, may be integrated inte the local government
adminietration together with the Iocal Authorities.

Both Ward Development Committees and Village Productivity Committees are dirsctly
responsible for the welfare and the sociowsconomic development of rural wards and of
villages, respectively. Ais far as water adminietration is concerned, Werd Development
Comuittees are reaponsible for (i) participating in the constiruction and mainterance of
water drainage aystems and (ii) securing the most profitable use of water for irrigation,
In addition, they are reguired to assess the wards' needs for nafural resourcee, ircluding
water resources, for establishing a corresponding order of priorities and for integrating
them with the national scheme determined by the central government.

1/ The Public Health Act No. 12 of 1930 am amended, section 3.

2/ The Katural Resources Conservation Act No, 53 of 1970, sections 16, 17, 18; the
Provincial Natural Resources Committee Regulations, 1971, sections 4(15 (2), 5, 6 and
83 the Distrlct Natural Resources Committee Regulations 1971, sections 4(25 (3), 5 and
6.
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The Ward Development Commitiees act am the sxecutive units of the Ward Councils,
and have authority upon the wards into which rural areas are divided.

Members of a Ward Committes are elected by the corrssponding Ward Council from
amorng its members, 7The finances of the Ward Committee are based on cerntributions from
the inhabitants or from the Productivity Committees of the ward, or on grants or donations,

Village Productivity Committees are responsible for matters which include providing
and improving water supplies in the villagss. A Village Productivity Committee has authority
upon one or mors villages, the inhabitants of whioh directly eleot the mambera of it and
provide financial support to it. The Village Productivity Committees are supervieed and
coordinated by the Ward Development Committees l/.

Local authorities have been made responsible for, among others, the prsvention and
control of water pollution, with emphasis on the prevention of pollution of, and on the
purification of, polluted drinking or domestiic water supplies g/.

(d) At the intermational level

Zembia is a basin state of the Zaire (formerly Congo) and of the Zambesi River systems.
In addition, the country shares the Rukwa Lake with Tangania.

Several ireaties exist dealing with such matters as boundary demarcation, navigation
and trade in respect to the Zaire and the Zambesi Biver basins ;/ .

In addition, an ad hoc Agreement between Zambia and S. Fhodesia regulates the
exploitation of the Zambezi River waters for Hydroelectric purposes at the Kariba Dam, ﬁ/

Finally, Zembia is a party to the African Convention on the Conservation of Nature and
Natural Resources j/, vhereby the country's peeition in respect to the development and
utilization of all three international water bagins mentioned above is subject to an ad hoc
international legal regime.

The Registration and Development of Villages Act, No, 30 of 1971, sections 6 to 10,
14 to 16; Firet Schedule to the Act, section 2 (b)j Third Schedule, sections 3,

7 (£) (8.

Fublic Health Act, No. 12 ¢f 1930 as amended, ssction 78.

These treaties are reported in: Systematic Index of Water Treaties, FAO, op cit.
Agreement between the Government of Southern Rhodegia and the Govermment of Northern
Rhodesia relating to the Central African Fower Corporation, signed in Salistury,

25 November 1963 (163, Covernment of Southern Rhodesia Gazette No. 657 A).

Signed in Algiers, 15 September 1968, cit.

2
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XITI - SPEGIAL AND AUTONCMOUS WATSR RESOURCES DEVELOPMENT AGENCIES

In Zambia, there are a number of auntonomous development agencies. In the field of
hydro=electric power, these are: the Zambia Electricity Supply Corporation (ZESCO), which is
a member of National Energy Corporation {NEC) which in turn is a component of the Zambia
Tndustrial and Minieg Corporation (ZIMCO), all parastatal bodies; the Central African Power
Uorporation (CAPCQ); the Copperbelt Power Company (CPC); and the Kariba North Bank Power
Company (KNBPG), CAPGO is responsible for the control of generation and tranemission and
sells energy to ZESCO and CPC. CPC is responsible for the supply of elecirical ensrgy io
the mining companies on the Copperbelt and sells energy to ZESCOD for the Copperbelt
townships. ZESCO is responsible for some transmission and the operafion of power generating
stations and supplies energy to CAPCO, It is =lso respomneible for the supply and
listribution of electricity to towmshipe, municipalities and cities., ZESGCO haz complete
respongibilities for all aspects of power generation, itransmission and distribtution in

isolated areas. KNBPC is regponsible for the oconztiruction of Kariba North Bank Power
Jtation.

XIV ~ LBYISLATION ON WATER RESOURCES DEVELOFMENT FINANCING

Speoific legimlation exists with respect to (i) the financing of the Kafue CGorge

Hydro—electric Power Project and (ii) fees to be paid in connection with the granting of
water rights.

A gpecial statute conferred on thce Minister for Finance the authority of raising
loans for the purpose of financing the above mentionead hydro=power projeot, and of
entering into agresments with, and borrowing money from, foreigm fimancial institutions 1/,

The payment of specified feas im prescribed in respect to the original application
for, and the registration of, water rights, The application for the renewal and the
registration of rehewed water rights are free 2/-

The general policy of the Govermment with regard to water charges ie that in urban
centres {ihe consumer should pay according to {a) production costs and (t) the amount of

water used -~ j.e, meter readingm.

Until the beginning of 1976, the tariff of water rates charged by all the local
authorities nsed to bLe inversely proportional to the amount of watler oonsumed..i.e._when
the consumption fipures increased, the lower rates applied. However, the position W}th
ri¢gard to water rates has now been changed by the Government and the new rates are directly
p1 oportional to the comsumption figures, This change is welcome as this would almost
ct rtainly help to reduoe the wasie of ireated water at concumers® end.

1/ The Loans (Kafue Gorge Eydro-eleotric Power Project) Act No. 34 of 1968.

’/ The Wataf Board (oharges and fees) Regulations, Government Wotices Nos. 3 and 339 of
1950, 12 of 1956,
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~In the rural areas where the per capita income is relatively low, the Govermment
policy is to subeidize the production costs. The consumer is generally charged on the
tagim of a flat raie - usually K1.00 or K2.00 per family per month.

XV - WATER LAW IMPLEMENTATION

Specific legal provisions deal with aspects of the implementation of existing water
resources and related legislation such as (i? the modification, termination or reallocation
of existing water rights and {ii) the infringement of legal provisions and corresponding
penaliler.

furrent water resources legislation expressly empowers the Water Board to revoke,
amend or reallocate existing registered water rights except for special water rights.
However, adequate protection of the affected registered right holdere is provided in that
either their previous consent of the reallocatiorn is required or, altermatively, appropriate
compensation by the benefiting party ie payable,

Major offences created by the Water Ordinance are (i) unauthorized use of public water,
(ii) waste or misuse of public water, (1ii) undue interference with the flow of a public
vatercourge, or with the flow and/or distribution of water conveyed in any water-bearing
work, {iv) altering or obstructing work instrumental to the conservation and to the
exploitation of water resources, and/or tampering with related fittings and eppliances,
(v) polluting public water and zvi) breach of conditione attached to the grant of a
water right.

Corresponding penalties consist of fines and/or imprisonment, the most eevere of
vhich apply in respect to pollution of public water 1/-

The game penalties also apply, under existing legislation on the conservation of
natural resources, in respeot to the damaging of works constructed for purposes of
conservation and improvement of natural resources, including water resourcesr 2 (among
which, works for the control and prevention of water pollution and of harmful effeots of
water, and works for the protection of the source, course and banks of watercourses é/.

1/ Water Ordinance, meotiona 53, 55, 56A, 57.
E/ The Natural Resources Conservation Act No. 53 of 1970, sections 22, 57,
3/ Ibidem, seotioms 13(3) (v} (£) (&) (B}, 15 (1) (a) (b} (e) (o).
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ANNEX 1

OUTLINE FOR THE PREPARATION OF A NATIONAL
WATER RESOURCES LAW INVENTORY

by: Dante A. Caponera

INTRODUC TION
LEGISLATION IN FOKCE
OWNERSHIP OR OTHER JURIDICAL STATUS CF WATER RESOURCES

B} Surface Water Resources

b) Groundwater Resources

o) Other Water Resources

a) Hode of Acquisition

THE RIGHT TO USE WATER OR WATER RIGHTS
) Mode of Acquigition

b} Water Use Authorizations, Permits or Concessiona
ORDER OF PRIORITIES

a) . Between Different Uses

b) Botween Differemt Existing Rights
o} Between Different Areas
LEGISLATION ON BENEFIGIAL USES COF WATER
a) Domestic and Household Uses

b) Municipal Uees

o) Agricultural Uses

a) Fighing

e) Hydropower

£) Industrial and Mining Uses

£) Transport

k) Medicinal and Thermal Uses

1} Recreational Uses

i) Cther Beneficial Uses
LEGISLATION ON BARMMUL EFFECTS OF WATER
a) Flood Control, Overflow and Bank Protection
b) Soil Eroeion and Siltation

e) Drainage and Sewerage

a) Salinization
e} Other Harmful Effects
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VIIiI. LEGISLATION ON WATER USE, QUALITY AND POLLUTION GONTROL

a) Wagte and Misuse of Water
b) Re—oycling and Re~use of Water
c) Health Preservation
a) Pollution
e) Envirconmental Protection
f) Other Control Measures
IX, LECISLATION OH GROUNDWATER RESOURCES USE
&) The Licensing of Drillers
b) Exploration and Expleitation Licences
c) Groundwater Resources Protection Measures
a) Other Control Measures _
. LEGISLATION ON THE CONTRCL AND PROTEGTION OF WATERWORKS AND STRUGTURES
a) Waterworks Comsiruction
B) Waterworks Operation and Maintenance
e) Waterworks Protection Measures
XI. LEGISLATION ON THE DECLABATION OF PROTECTED ZONE3 Ok AREAS
a) in the Case of Beneficial Umes of Water
b) In the Case of Harmful Effects of Water
c) In the Case of Water Quality and Pollution Control
a). Zoning
e) Other Cases
XII. COVERNMMENT WATER RESOURCES INSITUTIONS AND AIMINISTRATIOR
a) At the National Level
b) At the Intermediate Level

{3) At the inter—state, inter—regional or inter-pravincial level
(1i) At the state, regional or provincial level
(iii) At the inter-basin level
(iv) At the basin or sub-basin level
c) At the Local Level
(i) Local water rights institutions apnd administration
{ii) ‘Vater users' associations
d) A4 the Intermational Level
(i) International treaty provisions
{ii) International besin or river commissions or bcards
XIII. SPECIAL AND AUTONOMOUS WATER RESOURCES DEVELOPMENT AGENCIES
a) 4t the National Level
) At the Regicnal or Basin Level
o) At the Project Level
a) At the Usera' Level
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LEGISLATION ON WATER RESOURCES DEVELOPMENT FINANCING

a)

b)

Govermment Flnancial Participation and Reimbursement Policies
Water Rates and Charges

WATER LAW IMPLEMENTATION

a)
©)
e)

a)

o

Juridical Protection of Exiating Water Rights
Modification, Termination and Re-allocation of Water Rights
Water Tribunals, Courts and Other Judiciary Water Authorities

'Penalties

Otkher Water Law Implementation Matters

CUSTCUMARY WATER LAW AND INSTITUTICHS

a)
u)
c)
4)

°)

The Legal Regime of Water Rescurcee and Water Hights
Water Rescurces Mamagement and Adminiatration

Water Rates and Charges

The Settlement of Dieputes

Customary Water Law Implementation
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ARNEX I1

LIST OF SELECTED AGREEMENTS SETTING UP JOINT MACHINERY
FOR INTERNATIONAL WATER RESOURCES MANAGEMENT IN AFRICA

1. 1926 (1 July): Cunene River (Basin) - Agreement between the Govermment of the Union
of South Africa and the Govermment of the Republic of Portugal regulating the use of
the water of the Cunene River for the purposes of generating hydraulic¢ power and of
inunda.tionsz)md irrigation in the mandated territory of South Weet Afriea (LNWTS. Vol.
LXX, P 31 -

2. 1959 (8 November) and Protocol 1960 (17 January): Nile Basin — Agreement between
the Government of the UAR and the Government of Sudan (UNIS, Vol. 453, p. 51).

3. 1963 (26 October) and 1964 (25 November): Niger Basin — Agreements of Riamey between
Cameroon, Ivory Coast, Dahomey, Guinea, Upper Velta, Mali, Kiger, Nigeria and Chad
(UN Registration No. 8506 amd 8507).

4. 1963 (25 November): Zambeei Bagin (and Lake Kariba) - Agreement between the Govern—
menis of Southern Bhodeslia and Northern Rhodesis relating to the Central African
Powar Corporation.

Se 1964 (18 March): Mono River Basin (Togo and Dahomey), Convention setting up a
Coordinating Committee.

Ee 1964 (22 May): Chad Basin — Agreement of Fort-Lamy between Nigeria, Niger, Cameroon
and Chad. ‘

Te 1967 (19 April): Gambia Basin — Treaty of Association between Senegal and Gambia
gsetting up an interstate ministerial committee; and on 9 and 10 June 1967, a permanent
executive secretariat; 1968 (30-31 July): Agreement on the integrated development of
the Cambia River Basin (UNTS, Vol. 640, p. 101); 1976 (16 April) on the establishment
of the Coordinating Committee for the Gambia River Basin Project.

8. 1967 (31 May): Lakes Victoria-Kyoga and Albert - Convention between Kenya, Sudan,
Uganda, U.A.R.; Tenzania, setting up a Technical Committee.

9. 1970 (4 March): Congo Basin - Agreement between the Congo (Brazzaville) and the
Central African Republic, with five protocols.

10, 1971 (21 August): Volia Basin - Agreement beiween Ghana and Upper Volta for coopera-
tion on Volts Bapin and setting wp 2 joint permanent commission.

11. 1972 (11 March): Secnegal Basin = Conveniion of Nouakchott between Senegal, Mali and
Ma-uritan.ia Eetting up OoMov. Se

12. 1970 (3 Deoember) and 1971 (3 June): Liptako-Gourma = Protocol signed between Upper
Volta, Mali, Niger establishing the "Integrated Development of the Liptako-Gourma
Authority? with statutes (3.6.19?1) signed at Bamako.

13. 1973 (17 April): CEAQ (Commmauté Sconomique de 1'Afrique de 1'Ouest) Treaty signed
at Abidjan by the Chiefs of State of Ivory Coast, Upper Volta, Mali, Maauritania,
Niger and Senegal, involving eoonomic ooopsration in various fields.

14o 1963 (1 December): FAC (East African Community) Agreement between Kenya, Uganda,
Tanzania, which includes provisicne on water resources.

15« 1973 {11 September): CILSS (Permanent Inter—State Committee against Drought in the
Sahel) Convention sig-=4 at Cuagadougou between Niger, Mali, Mauriiania, Secnegal,
Chad and Upper * _te (Text im "Internatiomal Legal Materials®, Vol. XII, Ne. 3,
ppe 537«539).
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16. 1975~76 (under study): Lake Tanganyks and Kiva Basin. Draft Convention and Staiu-

tes setting up a Commisaion between Burundi, Rwanda, Tanzania, Zaire and Zambia.
1977 (24 Auguet): FKagera (Nile) Bagin Agreement for the establishment of the
Organization for the Management and Develomment of the Kagers River Baain, signed
between Burundi, Iwanda and Tanzania.
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