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Introduction
Freedom from want was one of the fundamental freedoms identified by the founders of the United Nations in the wake of the Second World War. They felt it was evident that hungry people could not be free. In order to be able to enjoy freedom of speech and assembly and other civil rights, people must be adequately fed. Death by starvation has the same final result as death by bullets: death. Hunger is not only painful; it cuts at the very dignity of the human being.
The right to food is recognized in several legally binding international instruments, such as the International Covenant on Economic, Social and Cultural Rights (ICESCR), where it is recognized as part of an adequate standard of living, which also includes housing and clothing, and separately as the fundamental right to be free from hunger
The right to food implies the right to means of production or procurement of food of sufficient quantity and quality, free from adverse substances and culturally acceptable. This right can be fulfilled by individual’s own efforts or in community with others, and must be enjoyed by all without any adverse distinction based on race, religion, sex, language, political opinion or other status.

Under the Covenant, State parties are obliged to take all appropriate steps, to the maximum of available resources, to progressively achieve the right to food for all. A distinction is made between obligations of conduct and of results, and violations can be of commission or of omission. A distinction is also made between the unwillingness and the inability of States to take action.

Under international law, the State is accountable for the enjoyment of human rights within its territory. However, the State may assign responsibilities to different levels of government, and should indeed, through its national strategy or legislation, assign as precise a responsibility for action as possible, especially in addressing multisectoral and multidimensional problems such as food insecurity.

The levels of State obligations may also be seen as being at different levels, to respect, protect and fulfil the right to food. While the importance of creating an enabling environment where everyone can enjoy the right to food by their own efforts should be stressed, it remains incumbent on the State to ensure that those who are unable to do so for themselves are adequately provided for, so that as a minimum, no one suffers from hunger.

In the following, the key international milestones will be reviewed, including the numerous treaties that recognize the right to food, milestones in implementation of the right to food, and developments of the role of FAO. Then the normative content of the right to food will be explained in some detail, and finally the challenges and opportunities will be explored, including why the right to food causes so many problems and the question of framework law.

Key international milestones
Treaties
The right to food is recognized in a number of international instruments,
 the adoption of each of which represents further recognition and reaffirmation of the right itself.

· The right to an adequate standard of living, including food, clothing and housing was proclaimed in the Universal Declaration of Human Rights in 1948. 
· This right was codified in the International Covenant on Economic, Social and Cultural Rights of 1966, which also recognized the fundamental right to be free form hunger. 
· The protection of the right to life in the International Covenant on Civil and Political Rights has been interpreted to also cover death from malnutrition.
· The Convention on the Prevention and Punishment of the Crime of Genocide of 1948 proscribes deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part.
· Prisoners of War, internees and other persons in the power of a Party to the Geneva Conventions of 1949 enjoy wide-ranging rights to be fed. In addition, the deliberate starvation of civilians is prohibited and warring parties must allow relief consignments to go through.
· The Convention relating to the Status of Refugees of 1951 and the Convention relating to the Status of Stateless Persons of 1954 accord the same treatment to refugees and stateless persons relating to rationing and public relief as to nationals. 
· The Convention on the Elimination of All Forms of Discrimination Against Women of 1979 establishes the obligation to ensure adequate nutrition to women during pregnancy and lactation. It also contains provisions of access to resources for rural women.

· The Convention of the Rights of the Child obliges States to combat malnutrition and to provide adequate and nutritious foods, as well as to provide material support to nutrition programmes.
· The Statutes of the International Criminal Court of 1998 defines genocide in the same way as the Genocide Convention and specifies that crimes against humanity include deprivation of access to food calculated to bring about the destruction of part of the population. War crimes include the deliberate starvation of civilians, including by willfully impeding relief supplies. 
Interpretation and Implementation

The global reaffirmation and recognition of the right is by itself not sufficient. The right must be enforced and the corresponding obligations understood and implemented.  There has also been considerable progress in understanding the meaning of the right to food, in developments that started in the 1980s and accelerated in the follow-up to the World Food Summit.
In the 1980s the seminal work of Mr Asbjørn Eide as Special Rapporteur of the Sub-Commission on the Prevention of Discrimination and Protection of Minorities in the Eighties
 had a great influence, but was somewhat before its time, given the global geopolitics at the time. He updated his study in 1999 at the request of the Sub-Commission.

The World Food Summit in 1996 gave rise to increased interest and momentum. The Rome Declaration on World Food Security reaffirmed the right to adequate food and fundamental right to be free from hunger and recognized the role of other human rights and democracy in creating the environment in which this could be achieved. The World Food Summit Plan of Action called for the clarification of the content of the right to food and ways of implementing it.
 
The NGO Forum at the World Food Summit also adopted a declaration and called for the drafting of a Code of Conduct on the human right to adequate food.
 Three NGOs took the lead in its preparation, FIAN International, WANAHR and the International Jacques Maritain Institute. A draft was prepared in 1997 and more than 800 NGOs supported it.
 

The UN High Commissioner for Human Rights, prompted by FAO, organized a series of expert consultations in 1997, 1998 and 2001
. The first two (along with the NGO Code of Conduct) inspired the work of the Committee on Economic, Social and Cultural Rights, which in May 1999 issued General Comment No 12 on the right to adequate food, giving an authoritative interpretation of that right as contained in Article 11 of the International Covenant on Economic, Social and Cultural Rights.

The Commission on Human Rights appointed a Special Rapporteur on the Right to Food, who reports both to the Commission and to the General Assembly.
 The Special Rapporteur has a wide mandate to investigate issues and situations and to make recommendations. He has issued several reports and undertaken missions to Niger, Brazil and Bangladesh.

Finally, at the World Food Summit: five years later, the decision was taken to establish within FAO an Intergovernmental Working Group to elaborate a set of voluntary guidelines to support the progressive realization of the right to adequate food.
 The FAO Council formally established the group in November 2002,
 and it will hold its first meeting from 24-26 March 2003. Wide stakeholder participation is foreseen and international NGOs may participate as observers. National NGOs are invited to participate under the umbrellas of international organizations, or as part of their national delegations. FAO also encourages States to include representatives of human rights commissions, public defenders and ombudspersons in their delegation.
In order for the IGWG to successfully complete its task of elaborating voluntary guidelines, for which the WFS: fyl and the FAO Council gave them only two years, it is of utmost importance that experiences from all over the world be taken into account, in order to anchor the guidelines in realities on the ground and base them on empirical evidence. In that regard, it is my hope that the experience of this seminar will be reported to the Intergovernmental Working Group, by India or by FIAN International. The FAO Secretariat is also collecting examples of best practices and experience with the operationalization of the right to food in different countries, in cooperation with various partners.
FAO’s role

FAO’s Constitution sets out the purpose of FAO, in its preamble, as “raising levels of nutrition and standards of living ... and thus ... ensuring humanity’s freedom from hunger.” Its Strategic Framework for 2000-2015 also mentions rights-based approaches to food security and stresses FAO’s role as a forum for debate and negotiations, and in strengthening regulatory frameworks. Now, with the establishment of the Intergovern​mental Working Group (IGWG) for the elaboration of voluntary guidelines, FAO has a clear mandate to provide the neutral forum, service the IGWG and to support its work through research and documentation. The research agenda includes the collection of best practices, legislative measures and policies that operationalize the right to food. Participation in this seminar contributes to the research, which will be reflected in reports to the IGWG. Other studies will depend on the outcome of the first meeting of the IGWG and is likely to include socio-economic, food security and legal research.

Much of FAO’s work is echoed in the wording of paragraph 2 of Article 11 of the Covenant, in as much as FAO is involved in activities related to improving “methods of production, conservation and distribution of food by making full use of technical and scientific knowledge, by disseminating knowledge of the principles of nutrition and by developing or reforming agrarian systems in such a way as to achieve the most efficient development and utilization of natural resources”.  

FAO’s work touches on all levels of State obligations, to respect, protect and to fulfil. Its joint reports with the World Food Programme enumerate the reasons for insecurity, including blockades, looting and diversion of food aid, all of which denote a lack of respect for the right to food. Food safety legislation is a major part of the obligation to protect: FAO assists countries in revising their food laws, and operates the Codex Alimentarius together with WHO. FAO’s policy and technical assistance are mostly geared towards the facilitation of the enjoyment of the right to food. The only thing FAO is not responsible for is direct food aid; however, the Organization does operate emergency seed and tool assistance to help restore production of food, as well as to render technical advise on the devising of social safety nets and assessing food aid needs jointly with the World Food Programme. The Food Insecurity and Vulnerability Information and Mapping System (FIVIMS) is hosted by FAO and works on tools for better monitoring at all levels of who the hungry are, where they are and why they are hungry, as well as being a point of collection for the information. The Development Law Service also provides legislative assistance upon request, and is prepared to provide such assistance with regard to the right to food.

In the last six years, FAO has worked very closely with the UNHCHR and contributed to the implementation of the mandate given to the Office of the High Commissioner by the World Food Summit and the work of the Committee on Economic, Social and Cultural Rights. 
On the occasion of the 50th Anniversary of the Universal Declaration of Human Rights, FAO published a book entitled The right to food in theory and practice,
 together with a leaflet entitled What is the right to food?, and a legislative study
 containing trilingual extracts from international and regional instruments and selected texts with a direct reference to the right to food.

A new chapter in FAO’s history will start on 24 March 2003, when the IGWG holds its first meeting. The establishment of the IGWG gives FAO a much stronger role than was the case at the WFS, which directed its requests mainly to the UNHCHR. The Office of the High Commissioner, the Committee on Economic, Social and Cultural Rights and the Special Rapporteur on the Right to Food will remain close partners in that work, as will the World Food Programme and the International Fund for Agricultural Development, which are both based in Rome. 

The normative content of the right to food
General Comment 12 of the Committee on Economic, Social and Cultural Rights is the most up-to-date and authoritative interpretation of the right to adequate food, as enshrined in Article 11 of the International Covenant on Economic, Social and Cultural Rights. The following elaboration of the normative content of the right to food is based on the General Comment.
 
Definition of the right to food:

The right to adequate food is realized when every man, woman and child, alone or in community with others, have physical and economic access at all times to adequate food or means for its procurement.

The core content of the right to adequate food implies:

· The availability of food in a quantity and quality sufficient to satisfy the dietary needs of individuals, free from adverse substances, and acceptable within a given culture;

· The accessibility of such food in ways that are sustainable and that do not interfere with the enjoyment of other human rights.

State obligations:

The principal obligation of a State Party is to take steps to achieve progressively the full realization of the right to adequate food. This imposes an obligation to move as expeditiously as possible towards that goal. Every State is obliged to ensure for everyone under its jurisdiction access to the minimum essential food which is sufficient, nutritionally adequate and safe, to ensure their freedom from hunger.

The right to adequate food, like any other human right, imposes three types or levels of obligations on States parties:  the obligations to respect, to protect and to fulfil.  In turn, the obligation to fulfil incorporates both an obligation to facilitate and an obligation to provide.  The obligation to respect existing access to adequate food requires States parties not to take any measures that result in preventing such access.  The obligation to protect requires measures by the State to ensure that enterprises or individuals do not deprive individuals of their access to adequate food.  The obligation to fulfil (facilitate) means the State must proactively engage in activities intended to strengthen people’s access to and utilization of resources and means to ensure their livelihood, including food security.  Finally, whenever an individual or group is unable, for reasons beyond their control, to enjoy the right to adequate food by the means at their disposal, States have the obligation to fulfil (provide) that right directly.  This obligation also applies for persons who are victims of natural or other disasters.

Implementation at the national level of State obligations:

The formulation and implementation of national strategies for the right to food requires full compliance with the principles of accountability, transparency, people's participation, decentralization, legislative capacity and the independence of the judiciary.  Good governance is essential to the realization of all human rights, including the elimination of poverty and ensuring a satisfactory livelihood for all.

Legislative measures for the implementation of the right to food are part of the State obligations under Article 2 of the Covenant. General Comment 12 recommends in particular the adoption of framework law, which will be discussed in more detail below.
Challenges and Opportunities
The problems with the right to food
The right to food is, in the author’s opinion, one of the most complex and difficult human rights. There is also a lot of ideological dispute surrounding this right. There are many reasons for these difficulties. These include the facts of hunger and problems of agency, of asymmetry and the nature of the goods in question. 
One may ask: How can the right to food be a human right when the reality is that over 800 million people in the world go hungry and millions die each day of hunger-related causes. Is it not utopian and unrealistic to claim that there is such a thing as a human right to food in those circumstances? This is the easiest question: Violations or risk of violations are indeed the very reason for the necessity for all human rights. Torture and other ills are still widespread despite numerous international treaties and virtual outlawing in all countries of the world. All human rights have taken time to develop and be enforced with the proper legal and administrative reform and effective judicial protection. However, it is true that the right to food is as of yet rather underdeveloped and under-implemented at both the national and international levels, compared with many other human rights. Finally, it must be recognized that the International Covenant calls for a progressive realization, that is a consistent improvement in the systems involved, rather than immediate implementation.  Therefore, the existence of hunger in a given country does not automatically lead to the conclusion that this country has violated its obligations concerning the right to food.
Enjoyment of the right to food by everyone depends on the proper functioning of a great deal of institutions. Breakdown in production, distribution, pricing, information and general poverty may all cause hunger. The government policies and institutions that influence and control these factors are myriad. It is therefore unclear who exactly is responsible and should be held accountable for a particular individual’s plight. At the international level it is clear that the State is accountable, but international law does not say which ministries or institutions could be held to account at the national level. The only solution to this problem is national legislation that identifies the agency at all levels.
The process of food acquisition is not simply a one-step transaction between an impersonal market and a free individual. The reality is a complex process, of interactions between large number of agents, sometimes called the “food system”, which begins with land rights and food production and extends to food marketing, product labelling and food safety. The individual’s income, and hence claims on food (whether on the market place or from his or her own produce) is, in turn, dependent on a large number of transactions. At each step in the process, the Government may be an agent alongside private institutions. The Government’s responsibility can be identified in areas ranging from minimum wage and land tenure legislation to food quality control and product description in the market place as well as direct food assistance.

There is also more asymmetry involved in the right to food than with many other rights. For instance, the obligation to respect the right to freedom from torture is incumbent on the State, and more specifically the police, military and security services of a country can be held accountable. However, the right to food is more complex. There may in some instances be a right to be fed and there is often a legal obligation to feed one’s children, but there is also a more general right to live in an environment in which one may feed oneself, a claim that is difficult to assign responsibility for. At all levels of obligations, there is also the question of the different levels of government, from the national to the regional and local levels. Here again, the only way to clarify the asymmetry and to assign responsibilities is through national legislation and identification of institutional accountability as well as definition of entitlements and enforceable rights.
While no human right, whether civil, political, economic or social, comes without cost, food is private goods in the sense that it is produced by farmers and distributed through markets. Most other rights are seen as public goods, either in the sense that enjoyment of the right by one person does not diminish the possibility of another to enjoy the same. The right to vote is a prime example of this. Others are seen as public in the sense that the role of government is not fundamentally disputed, such as for health and education. 
The private goods nature may be one of the reasons for ideological opposition to the right to food. It is feared that the right to food lays an untenable burden on the State to provide this food, which in turn could lead to disastrous interventions in market forces. However, as explained in General Comment 12, the right to be fed should always be seen as a last resort. The fact remains that the obligation to provide is there and should not be neglected if necessary to safe lives. In that sense, the ideological difficulty cannot easily be solved. 
FAO affirms that the financial, natural, human and organizational resources exist in the world to eliminate hunger.
 The question is whether there is political will to do so, and whether that will can be turned into the necessary action. 

Another related possible objection to the notion of the right to food regards efficiency. The experiments in social markets and blanket food subsidies in the 1970s are widely thought to have been an expensive failure. Economists argue that private markets should allocate private goods, like food. Since the early 1980s, international organisations have been urging their member states to abolish the old marketing parastatals and pull out of food markets. 
However, such criticism denotes a rather outdated understanding of the right to food. Indeed, in the past socio-economic rights were often associated with heavy intervention in markets, food price subsidies, protectionism, and regulation of trading activities. But to say that the Government must ensure that the food system works does not mean that markets should be micro-managed. There are numerous instruments for ensuring the realisation of food rights that do not conflict with market liberalisation and deregulation and the principles of efficiency. Furthermore, it should be kept in mind that the right to food is an economic right, which demands the freedom to pursue economic activities in order to produce and procure food.
Framework law

Article 2 of the ICESCR commits State Parties to take legislative measures for the implementation of the rights recognized in the Covenant. In the case of the right to adequate food, relevant legislation ranges from food safety through production and marketing to social security. Food security and the right to food are thus multidimensional and cross sectoral in nature, requiring legislative measures in many different areas.

General Comment 12 of the CESCR recommends the adoption of framework legislation on the right to food:
In implementing the country-specific strategies referred to above, States should set verifiable benchmarks for subsequent national and international monitoring.  In this connection, States should consider the adoption of a framework law as a major instrument in the implementation of the national strategy concerning the right to food.  The framework law should include provisions on its purpose; the targets or goals to be achieved and the time-frame to be set for the achievement of those targets; the means by which the purpose could be achieved described in broad terms, in particular the intended collaboration with civil society and the private sector and with international organizations; institutional responsibility for the process; and the national mechanisms for its monitoring, as well as possible recourse procedures.  In developing the benchmarks and framework legislation, States parties should actively involve civil society organizations.

Such a regulatory framework, while not an obligatory measure for State Parties, would be useful for several reasons. 

· It could assign responsibility to the different government agencies involved, and define overall responsibility for one particular organ, thus overcoming the problem arising from too many actors bearing responsibility, which tends to lead to lack of responsibility. 


· Greater accountability would be achieved through legislation laying down the responsibility. Legislation in itself is a transparent measure, and it can also provide for public access to government information that otherwise would not necessarily be released. 

· Participation in decision-making is a key element of rights; this could also be provided for in the legislation, by formalising the role of communities, NGOs and civil society at large. 

Human rights should be ensured through effective recourse in case of violations. Such recourse could be defined, for instance, by deciding by law the modalities of oversight by human rights bodies (Ombudspersons, Human Rights Commissions and the courts) and which aspects are actionable. Without specific legislation, relying only on constitutional or international legal provisions, recourse is ill defined and may not be effective, for instance in defining who can claim recourse for which action or omission by which government organ. If not defined by law, recourse would depend on the inclination and practices of the courts and other such organs solely.

While framework legislation would probably not dictate policy in any detail, it would establish the principles to which such policy should conform, as well as perhaps defining actions which were forbidden to ensure respect for the right to food. It would also set in action review of other, sectoral legislation and set targets for the progressive achievement of the right to food, which will be monitored by specified actors.

Finally, the process of establishing framework legislation should itself be participatory and tailored to the particular circumstances of different countries. It could also address the level of priority to be given to the realization of the right to food vis-à-vis other spending. It must be recognized that difficult spending decisions will remain in poorer countries, decisions that must be made at the political level and under political accountability of democracy.

Possible content of framework law

While FAO does not believe that model laws are useful given the great difference in realities and in legal traditions between countries of the world, some elements of framework law in India could be set out as follows:

· General principles of the right to food (for instance inspired by the NGO Code of Conduct) Obligations to respect, protect and fulfil
· Identification/establishment of institution and definition of its role, responsibilities and authority

· Benchmarks to be achieved

· Legislative and administrative reform agenda, identification of areas (food safety, social security, transport and market corrections)
· Role and responsibilities of other government actors at the national, state, regional and local levels

· Mechanisms for participation of civil society in policy and planning, in particular representatives of food insecure populations

· Principles for trade regulation, including taxes and tariffs
· Consumer protection (safety, labels, nutrition information)

· Market monitoring and interventions

· How vulnerable groups and individual should be identified and assisted

· Individual entitlements

· Provisions regarding existing food aid schemes

· Arrangements for food stocks

· Relationship with poverty reduction strategies

· Monitoring role by human rights institutions and Parliament
· Role of the courts, which cases can be brought and by whom

· Recourse by individuals and groups: what could they claim at the courts?


Conclusion
The right to food is a human right that can be realized and implemented. The content of this right is becoming clearer and ways of implementation are being explored in many parts of the world, from Brazil to Uganda. FAO is taking on a bigger role in addressing the right to food, in particular through the new intergovernmental process on voluntary guidelines for the progressive realization of the right to adequate food.  This workshop provides an opportunity to explore how legislative action in India could enhance its realization. Its conclusions will hopefully inspire the government of India as well as the governments participating in the Intergovernmental Working Group. FAO has long supported the notion of framework law to implement the right to food at the national level. The next days will be one of the first serious explorations of such as process: This only increases the importance of this workshop, which hopefully will be seminal.
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