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REPORT
ITEM 1. OPENING OF THE SESSION
1. At its Sixth Session, the Governing Body decided to extend the mandate of the Ad Hoc

Open-ended Working Group to Enhance the Functioning of the Multilateral System of Access and
Benefit-sharing through Resolution 1/2015. The fifth meeting of the Working Group was held in
Geneva, Switzerland, from 12 to 14 July 2016.

2. Bert Visser, Co-Chairperson of the Working Group, provided a brief summary of the
work undertaken since the Sixth Session of the Governing Body. Modesto Fernandez, out-going
Co-Chairperson, provided a statement on behalf of the Co-Chairs presenting their vision on the
way forward to enhance the functioning of the Multilateral System and the Treaty in general.!

ITEM 2. ELECTION OF CO-CHAIRPERSON

3. Upon the retirement of Mr Modesto Fernandez, the Working Group elected Mr Javad
Mozafari (Iran) as Co-Chairperson.

ITEM 3. ADOPTION OF AGENDA

4, The Working Group adopted its agenda, as given in Appendix 1.

L The full statement is given in Appendix 2 to this Report.
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ITEM 4. ELABORATION OF A FULL DRAFT REVISED STANDARD
MATERIAL TRANSFER AGREEMENT FOCUSING ESPECIALLY ON THE
DEVELOPMENT OF A SUBSCRIPTION SYSTEM

5. The Working Group considered the document IT/OWG-EFMLS-5/16/3, Second draft
revised Standard Material Transfer Agreement: Co-Chairs’ proposal. It agreed to work on the
basis of this text and in a preliminary reading identified Articles of the SMTA where there are no
major problems that still need to be addressed and those where some technical and formulation
matters need to be addressed. These were recorded by the Secretariat for further consideration.

6. The Working Group then focused on the development of the Subscription System. It
considered the need to improve the placement of the Subscription System within the structure of
the SMTA to give the correct prominence to the Subscription System within the revised SMTA.

7. It provided the following recommendations to the Co-Chairs, with a view to finalizing the
revised SMTA, which includes a Subscription System, at its sixth meeting:

e Consider whether the subscription should be for all PGRFA in the Multilateral System or
for individual crops or crop groups in the Subscription System;

o Consider the possibility of a single act for subscription with further transfers of material
requiring an SMTA,

e Improve legal certainty and clarity on the process for and periodicity of future
amendments to the SMTA;

e Explore whether the Register of subscribers could be public while respecting
confidentiality, possibly including information on subscribers’ sales, and in this context
explore potential methodologies;

e Improve clarity on who would hold the Register, check on its accuracy and monitor
implementation of the Subscription System;

e Consider the payment rate and explore what should be the basis for the calculation of the
subscription;

e Consider introducing differentiation in the payment rates of the Subscription System
according to:

0 Whether it is based on a user’s entire portfolio in the Multilateral System or for
individual products within a crop or crop group;

o Whether the Products are restricted or not;

0 Whether exemptions or a deferred payment schedule would need to be provided
for users with turnover below a certain threshold;

0 Whether differentiated payment rates would create incentives or disincentives.

e Clarify surviving rights and obligations on withdrawal/termination, in particular in
relation to PGRFA under Development and their transfer to third parties;

e Consider termination by the Third Party Beneficiary of the subscription on non-
performance by a subscriber;

e Consider options for online systems and payments of subscriptions;

¢ Examine the feasibility of the Subscription System and consider whether the Subscription
System as proposed is consistent with the Treaty.

8. The Working Group agreed not to delete Articles 6.7, 6.8 of the current SMTA at this
stage, but to discuss
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o All payments to be mandatory, while differentiating between Products available with and
without restriction to others for further research and breeding;

e Exemption from payments for certain categories of users;

¢ Non-refundable upfront advance payments under any single accession-based option, in
order to ensure immediate income to the BSF and to make it easier to balance payment
levels under this option and under the Subscription System.

9. A number of legal questions related to the consistency of the revised SMTA with the text
of the Treaty were raised by members of the Working Group. These questions need to be resolved
at the next meeting of the Working Group.

10. The Working Group recognized that currently there is no consistent practice regarding the
restoration of material to the provider or the competent authority of the territory from which they
were originally collected. It recalled the opinion of the Ad Hoc Technical Advisory Committee on
the Standard Material Transfer Agreement and the Multilateral System and agreed to seek legal
advice and bring the matter to the attention of the Governing Body.

11. The Working Group recommended to further consider the need and practicability of
information requirements in Annex 1 of the revised SMTA.

12. The Working Group stressed the importance of ensuring that the revised SMTA be legally
enforceable and include clear provisions on the consequences of non-compliance with the terms
of the SMTA.

13. The Working Group recalled that Resolution 1/2015 requests it to consider issues
regarding genetic information associated with the material accessed from the Multilateral System.
It considered whether to await policy delevopments at the CBD or to recommend the Governing
Body to take action. It had an initial exchange of views on whether to expand reporting
obligations of Recipients under the SMTA beyond descriptive information and whether genetic
information could function as a form of leakage out of the Multilateral System. The Working
Group decided to contact the Scientific Advisory Committee on the Global Information System
on these issues. It requested the Secretariat to prepare an information document for its next
meeting.

ITEMS. ENHANCING THE FUNCTIONING OF THE MULTILATERAL
SYSTEM: MEASURES BEYOND THE ELABORATION OF THE FULL DRAFT
REVISED STANDARD MATERIAL TRANSFER AGREEMENT

14. The Working Group considered a number of measures to enhance the functioning of the
Multilateral System that go beyond the elaboration of the full draft revised SMTA, including with
regard to the scope of the Multilateral System, the Funding Strategy, and the Global Information
System, as well the relationship with the implementation of the Nagoya Protocol.

15. The Working Group emphasized the importance of enhancing the functioning of the
Funding Strategy during the biennium, and in particular to consider the role of the Benefit-sharing
Fund in the context of the wider Funding Strategy. The Working Group considered it important
that the Governing Body at its seventh session will discuss contributions by Contracting Parties to
the Benefit-sharing Fund vis-a-vis user-based income, and improve resource mobilization and the
execution of the project cycles. It recognized the importance of liaising with the Ad Hoc Advisory
Committee on the Funding Strategy and welcomed the opportunity to interact with it when they
meet back to back in November.

16. The Working Group considered the scope of the Multilateral System vis-a-vis the scope
of the Treaty. Some delegations thought expanding the scope of Annex | would increase the
attractiveness of the Multilateral System, other delegations thought that expanding the scope of



4 IT/OWG-EFMLS-5/16/Report

the Multilateral System would require building commitment and trust between Contracting Parties
and with stakeholder groups, including by increasing user-based income to the Benefit-sharing
Fund. The Working Group noted that it would have a further discussion on this matter at its sixth
meeting. This will include exploring launch mechanisms for a new SMTA. The Working Group is
committed to explore additional mechanisms for increasing benefit-sharing and for increasing
access, including a possible buy-in mechanism.

ITEM 6. PREPARATIONS FOR THE
SIXTH MEETING OF THE WORKING GROUP

17. The Working Group discussed preparations for its sixth meeting. It recommended to the
Co-Chairs to request the Friends of the Co-Chairs groups on a termination clause and on access
mechanisms and payment rates to conclude their work and report in time for its next meeting.

18. The Working Group recommended to the Co-Chairs to establish a standing group of legal
experts that will be called upon to provide a legal opinion on questions arising from this meeting
and the work of the Friends of the Co-Chairs groups. The Regional groups were requested to
provide suggestions for a regional representative by 1 August 2016. The Working Group
highlighted the need for adequate expertise and involvement of the FAO Legal Office.

19. The Working Group requested the Co-Chairs to consider establishing a further Friends of
the Co-Chairs group on the scope of the Multilateral System to map options that the Working
Group could consider at its sixth meeting.

20. The Working Group invited Contracting Parties and stakeholders to submit inputs on
matters to be discussed at its sixth meeting. It requested the Regional Groups to enable
consultations amongst Contracting Parties during the intersessional period in preparation for the
sixth meeting, including through support by the Secretariat, if needed.

ITEM 7. OTHER BUSINESS

21. At the end of the meeting, the Secretary, Mr. Shakeel Bhatti, informed the Working
Group that he had recently decided to take up new responsabilities and career development
opportunities outside of the Organizarion. He had therefore resigned from his function so this was
the last Working Group meeting that he facilitated together with his team as the Secretary of the
Governing Body. The Working Group thanked him for the excellent work carried out for the past
nine years and wished him the best of success on his future professional and personal life.

ITEM 8. ADOPTION OF THE REPORT
22, The Working Group adopted the Report of its fifth meeting.
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Appendix 1

FIFTH MEETING OF THE AD-HOC OPEN-ENDED WORKING GROUP TO
ENHANCE THE FUNCTIONING OF THE MULTILATERAL SYSTEM

Geneva, Switzerland, 12-14 July 2016

AGENDA

> w b oe

Opening of the meeting
Election of the Co-Chair
Adoption of the agenda and time table

Elaboration of a full draft revised Standard Material Transfer Agreement focusing especially
on the development of a Subscription System

Enhancing the functioning of the Multilateral System: measures beyond the elaboration of
the full draft revised Standard Material Transfer Agreement

Preparations for the sixth meeting of the Working Group
Other business

Adoption of the report
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Appendix 2

STATEMENT BY MR MODESTO FERNANDEZ, OUTGOING CO-CHAIR OF THE
AD-HOC OPEN-ENDED WORKING GROUP TO ENHANCE THE FUNCTIONING OF
THE MULTILATERAL SYSTEM

The mandate given to this Working Group by the 6th Session of the Governing Body in 2015 to
continue, during the 2016-2017 two-year period, the work to enhance the Multilateral System,
was based on three key factors: 1) the ratification of the absence of contributions to the Benefit-
sharing Fund of the Treaty, 2) the positive results achieved by this same Working Group in the
previous two-year period (2014-2015), and 3) the sense of urgency perceived by the Contracting
Parties to solve the structural problems of our International Treaty.

This mandate from the Governing Body requires a commitment to the Working Group and leads
us to ask: What do we actually want to achieve by the end of the 2016-2017 two-year period? Are
we clear about the end product we want to achieve?

The proposal to enhance the Multilateral System that we will recommend to the Governing Body
next year cannot be isolated from the Treaty process as a whole, viewed as an inseparable unit,
but with a Multilateral System which is the visible part of the iceberg, at the same time as
constituting the only international tool which can provide an admittedly incomplete response on
the issue of access and benefit-sharing for genetic resources in general. We might ask whether we
are really focusing on an analysis of how the Treaty will operate in the future and, above all,
whether it will meet the expectations of the Contracting Parties.

Access and Benefit-sharing is an inseparable dichotomy, which we are responsible for improving
and really making work for the benefit of all the Contracting Parties, to help solve the major
problems faced by farmers with the consequences of climate change and, finally, with the
undertaking to contribute to world food security in the context of the Sustainable Development
Goals up to 2030, adopted by the United Nations.

Considering that towards the end of the 20th century, at the start of the review process of the
International Undertaking on Plant Genetic Resources for Food and Agriculture of FAO, the idea
of some of the countries at that time was that this process could be regarded as a Protocol for the
Convention on Biological Diversity, which at that time had recently been adopted. However, the
complexities and interactions of plant genetic resources for food and agriculture were able to
convince the negotiators that this problem could not be solved simply on an environmental level,
given the characteristics involved of biologically diverse species, but that at the same time they
are responsible for feeding humanity, and that they are closely linked to the economic activities of
both developing and developed countries, as well as being the subject of trade and possible
intellectual property protection.

The Treaty founders took the wise decision to set up an independent, multilateral, international
tool to try to identify the mechanisms and routes that would resolve these complex issues.

In its report to the Sixth Session of the Governing Body, the fourth meeting of this Working
Group emphasized that the structural problems of the Multilateral System cannot be solved simply
by a review of the Standard Material Transfer Agreement, and that the failure to solve these
structural problems would jeopardize the Treaty as a whole. This is a warning that it will not be
possible to continue postponing this solution every two years. In my opinion, we are at a critical
point and we should make the most of this opportunity.
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The confidence placed by the Governing Body in this Working Group, given a mandate to
enhance the most visible and complex mechanism of the Treaty, creates a commitment for all of
us and leads me to ask: Could we go beyond the mandate given by the Governing Body and make
sound proposals for changes for the Seventh Session of the Governing Body? What would be the
risks and benefits of this? Furthermore, non-action no longer appears to be an alternative for the
Treaty and could signal a reduction in the future priority accorded it by the vast majority of our
Contracting Parties.

I would finally like to mention the basis for the Multilateral System, which is Annex I. Those of
us who took part in the adoption process of the Treaty are aware of how long and traumatic that
process was and of the policy reasons, sometimes unrelated to the plant genetic resources
themselves, which resulted in its limitation. The Treaty was conceived with universal scope: all
plant genetic resources for Food and Agriculture.

We should be ready to advise the Seventh Session of the Governing Body appropriately on the
possible legal changes that might be required to enhance the Multilateral System and also the
Treaty itself, so that it is a simple consensus process to resolve the structural problems we know
the International Treaty has.

To conclude, | would like to express my gratitude for the confidence placed in me by my Region,
Latin America and the Caribbean, and by the Group of 77 to represent them during this time. |
would also like to express my gratitude for the support | have received in my work and the respect
and confidence | have always had from the other regions. Finally, | am indebted to our very
efficient Secretariat that facilitates our meetings and obviously to my colleague Dr. Bert Visser
with whom it has always been a pleasure to work, and who | hope will continue to receive support
along with the new Co-Chair who will be elected by you today.

Many thanks
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E-mail: pierre.sadc@gmail.com

Mr John Wasswa MULUMBA
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National Agricultural Research Organization (NARO)
Plot 2-4 Barkeley Road

Entebbe, Uganda

Tel: +256 414320638

Fax: +256 414321070

E-mail: jwmulumba@yahoo.com

M. Amar TAHIRI

Chef, Division de Contrdle des Semences et Plants
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BP 1308 Rabat, Maroc

Tel: +212 537771085/ + 212 6 62 60 25 07

GSM: + 2126 7399 78 09

Fax: + 212537 77 98 52

E-mail: amar.tahiri@gmail.com
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Curator
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Causeway, Harare, Zimbabwe
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Dakar, Senegal
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