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Key messages

e FAO notes with great concern the acts of violence, criminalisation, and threats aimed
at Indigenous Peoples worldwide, posing a risk for peace and the achievement of the
Sustainable Development Goals (SDGs). During the last decade, the pressure on natural
resources increased, putting Indigenous Peoples more than ever in the frontlines of
economic interests, environmental issues and territorial struggles.

o Despite the importance of Indigenous lands for biodiversity, and their spiritual, social and
cultural value as sources of identity, Indigenous Peoples’ rights over their lands have
been historically disregarded. Tenure insecurity has led to Indigenous Peoples being
forcefully evicted, displaced and relocated, thus affecting their security and cultural
survival.

e The COVID-19 pandemic is aggravating the situation, as there is evidence of a trend to
lower the levels of legal protection for Indigenous Peoples in order to facilitate the
approval of land-based projects that jeopardise their access to land and other natural
resources.

¢ While the pandemic is affecting Indigenous Peoples and their food security differently
around the world: those with access to land and who rely on their Indigenous Peoples’
food systems to generate food are coping better than other communities who rely
heavily on the market to meet their food needs. (FAO, 2020a)

o Aware of the importance of security of tenure for Indigenous Peoples, and especially in
the context of the current COVID-19 pandemic, FAO has urged Governments to intensify
protection measures to stop any planned or ongoing evictions, and to stop external
farmers, settlers, private firms, industries and miners from entering Indigenous Peoples’
territories taking advantage of the present crisis. (FAO, 2020a)

e Based on International Law and soft law instruments applicable to Indigenous Peoples’
rights concerning land tenure, food security and biodiversity, FAO supports countries in
their efforts to achieve respect and recognition of Indigenous Peoples and their
collective rights to their lands, territories and resources.

e The Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries
and Forests in the Context of National Food Security (VGGI) recognise Indigenous
Peoples’ rights to their land and natural resources as an avenue to achieve food security.
The VGGT could be used by countries as a guiding instrument to prevent conflict and
ensure access to land tenure to Indigenous Peoples as a condition for the achievement
of the Agenda 2030.

e In this paper, FAO shares experiences and proposes actions to advance towards the
realisation of Indigenous Peoples’ rights to land, territories and resources, urging the
countries to protect Indigenous Peoples’ rights as an avenue to achieve the SDG 16.



Table of content

INTTOAUCTION ittt et b e sttt e e bttt et e e bt e s ate et esbeesab e e bt enbeesabeenneen 4
An insight on the criminalisation of and violence against Indigenous Peoples .........ccceeeeveeeennnee. 7
1 What does criminaliSation MEGANZ ......c..uiiiiiiieieeieeeeseee ettt 7
1 Criminalisation of Indigenous Peoples in NUMIDETS ........c.oooiiiiiiiiiieeeeeee e 8

The current situation regarding Indigenous Peoples’ access to land, territory and resources....10

1 Indigenous Peoples’ land rights and the pressure on natural resources...........cccveeeennee... 10

1 Indigenous Peoples’ land rights under a strain: the cases of Latin America and Asia.....11

LOTIN AMIEIICO 1.ttt ettt ettt e et e et e e s bt e e ab e e e st e essbeesabeeenseesnsaeeanseesnsaeennseas 11

AASTL. ettt ettt ettt et e e e bt e e abe e e b te ettt e e bt e e abeeebteeanbeeenteeenbeeetaeeanbeeenteeenteesnneeenbeeans 11

1 How land tenure insecurity and uncertainties affect the lives of Indigenous women,

CHIlArEN ANA YOUTN...cc et e e e e e e e e aa e e e e e e eeeeaaaaeeeeeeeennes 13
Ensuring security of tenure and Indigenous Peoples’ governance systems as preconditions for

fulfilling Indigenous Peoples’ rights and the attainment of peace.........cccooveeviiiiiieiiiiiiie, 14

1 Legal protection of Indigenous Peoples' collective rights to land, territory, and natural

TESOUICTES .eteeuuitteeeiiteeeeeittteeeaitteeeettteeesatteesaateteeesaaaeeessbteeesssbeeesanbteeeesabteesansbaeesansbeeesansseeesnnsteeesnnsaeens 14

1 Indigenous Peoples’ land rights and the right to foOd .......cccciiiiiiiiiiicceeeeeeeee, 16

1 Promoting and strengthening customary and Indigenous Peoples’ justice systems as a

MEANS TO ACNIEVE SDG T ....oioiiiieiieee ettt ettt et e et e e st e e s abeeesbeesaseeennne 18

FAQ’s role in supporting Indigenous Peoples and countries in achieving SDG 16 ....................... 23

1 The role of soft law: the VGGTs as an avenue to prevent conflict and secure land tenure

FOr INAIGENOUS PEOPIES ..ottt ettt e e e et e e e e aaa e e e s atbaeeeensseeeesanaeeeenssaeens 23

1 Free, Prior and Informed Consent, a working principle for FAO projects with Indigenous

P OIS oot a e e e e e e e e e e e et e e et e e e e e e e aaeaaeeeeetan—a———————————————————————os 24

1 The role of technology and geo-referencing for land demarcation and tenure of

INAIGENOUS PEOPIES ...ttt ettt ettt e e et e e et e e e s tae e e eeatseee s asaeeeeasaeeeensseeeeasseeeenns 24

1 Natural resources management and Indigenous Peoples’ biocentric restoration .......... 25

1 Facilitate policy dialogue between the governments and Indigenous Peoples.............. 25

1 The importance of data: establishing dialogue between statisticians and Indigenous

P OB oot aa e e e e e e e e et e e e et e e e e e e e aaeaaeeaeetan—a———————————————————————os 26

1 Creating an online legislative database on Indigenous Peoples' rights .......ccccceevveeenennn. 26

1 Join forces with UN partners and allies to raise awareness on Indigenous Peoples' access
FO JUSTICE ettt et e e e e e et e e e e e e et e e e e aba e e e ettt e e e aaraeeeaareeeeaaaeeeannraeeas 27



Conclusions: findings and ways forward on sustainable development goal 16, Indigenous

Peoples ANA FAO MONUGOTE .. ..ttt e e e e e e e e aaaaeeaeeeeeeeeens 28
1 The lack of recognition of INAIGENOUS PEOPIES .....c.evveieeeiiieeeiiieeeee e 28
1 The lack of recognition of Indigenous Peoples' collective rights and the disregard of
Indigenous Peoples' traditional [and USE ANA ACCESS ...vviiveuvieieeciieeeecieee et 28
1 The intensified competition over natural resources and the escalation of extractive
projects and investments in the context of climate chanNge ..., 28
1 The adoption of incoherent and contradictory laws or policies undermining Indigenous
P EOPIES TIGNTS ..t e et e e et e e e e ta e e e e bae e e e taaeeeeabaeeeearaeeeeraaeeearraeeanns 29
1 The lack of legal recognition and effective coexistence between the state and
INAIgENOUS PEOPRIES’ JUSTICE SYSTEIMS ittt e erae e e e e aaeeeeaes 29
FINQI TEIMATKS ...ttt ettt e ettt e st e st e s bt e e st e e sasteesabeeensaeesnbeesnsbeeanseeensseesnseeennns 31
R EIENCES .ttt e st e et e e bt e at e e e tt e e et e e e bt e e ateeetbeeenbee e naeeenreeennne 32



Infroduction

As the United Nations leading organisation with the mandate to eradicate hunger and
malnutrition, the Food and Agriculture Organization of the United Nations (FAO) has land tenure
and land rights as the cornerstone of most of its interventions.

When created in October 1945, after the end of the Second World War, the founders of FAO
had the firm conviction that to avoid conflict, violence and war, that food had to be
guaranteed along with the right to land. As stated, many years later by the UN Office of the
High Commissioner on Human Rights (OHCHR), “land is not a mere commodity, but an essential
element for the realisation of human rights” (OHCHR, 2015).

In 2004, FAO's Members adopted the Voluntary Guidelines to support the progressive realisation
of the right fo adequate food in the context of national food security. This action reaffirmed
their political commitment to advance the realisation of the right to food and Indigenous
Peoples’ collective rights by enshrining that Indigenous Peoples’ right to food was intrinsically
and directly linked to the access of their ancestral lands.

Later in 2012, the Committee on World Food Security (CFS) endorsed the Voluntary Guidelines
on the responsible governance of tenure of land, fisheries and forests in the context of national
food security (VGGIS). The Voluntary Guidelines, set out principles and internationally
accepted standards of responsible practices for the use and control of land, fisheries and
forests. It further expanded the interconnection of achieving food security through access to
land since section 9 duly recognised Indigenous Peoples’ and pastoralists’ customary rights to
their lands and natural resources (FAO, 2012).

In 2014, the Sustainable Development Goals (SDGs) were established. The final resolution
“Transforming Our World: the 2030 Agenda for Sustainable Development” (United Nations
General Assembly, 2015) refers to Indigenous Peoples 6 times, three times in the political
declaration; two in the targets under Goal 2 on Zero Hunger (target 2.3) and Goal 4 on
education (target 4.5), and one in the section on follow up and review that calls for Indigenous
Peoples’ participation.

Target 2.3 which is of direct relevance for FAO's mandate aims at doubling the productivity and
incomes of small-scale food producers including in particular women, Indigenous Peoples,
family farmers, pastoralists and fishers, through secure and equal access to land, other
productive resources and inputs, knowledge, financial services, markets and opportunities for
value addition and non-farm employment. In a few words, access to land and other resources
is fundamental fo end hunger, achieve food security and improved nutrition and promote
sustainable agriculture.

Beyond the explicit mentions, many of the SDG'’s targets and indicators are of great relevance
to Indigenous Peoples. In particular, the fact that the 2030 Agenda seeks to reduce inequalities
is key for Indigenous Peoples who are in a disadvantaged situation compared to many sectors
of society.



The SDGs are a call to achieve economic prosperity while taking care of the planet with a
centfral and transformative commitment to leave no one behind (United Nations General
Assembly, 2015). The Preamble of the Resolution that approved the Agenda 2030 states that:

“This Agenda is a plan of action for people, planet and prosperity. It also seeks to strengthen
universal peace in larger freedom(...) eradicating poverty in all its forms and dimensions,
including extreme poverty, is the greatest global challenge and an indispensable requirement
for sustainable development” (United Nations General Assembly, 2015).

This is further supported by SDG 16, “Peace, Justice and Strong Institutions”, which are the
prerequisites for any society to carry out actions towards sustainable development that are
inclusive, accountable, and provide access to justice for all.

However, it is hard to envision the achievement of peace and access to justice with the high
number of killings of human rights defenders, especially those who seek to protect the lands of
Indigenous Peoples, who are exposed to the greatest vulnerability.

According to information gathered by the United Nations High Commissioner for Human Rights
(OHCHR) and supplemented by credible sources, at least 281 human rights defenders were
kiled in 2019. Since 2015, a total of 1,323 have been killed. Environmental human rights
defenders, those protesting land grabs or those defending the rights of Indigenous Peoples, by
objecting to Governments that are imposing business projects on communities without free,
prior and informed consent seem to be particularly exposed to these attacks. According to the
Special Rapporteur on the situation of human rights defenders’s latest report, one in two victims
of kilings recorded in 2019 by OHCHR had been working with communities around issues of
land, environment, impacts of business activities, poverty and rights of Indigenous Peoples,
Afrodescendants and other minorities (Special Rapporteur on the situation of human rights
defenders, 2020).

At present, criminalisation and acts of violence against Indigenous Peoples represent a barrier
to the achievement of the SDGs and the fulfilment of Indigenous Peoples’ human rights as
distinct peoples. During the past years, the already existing vulnerability of Indigenous Peoples
to violence and conflict due to land tenure insecurity, has been aggravated by the increasing
pressure over natural resources related to an unprecedented global need for commodities.

Most of the criminalisation and violence cases documented by the Special Rapporteur on the
Rights of Indigenous Peoples (hereinafter The Special Rapporteur) involved opposition to large
scale projects where traditional lands are affected, territorial disputes with illegal armed groups,
and drug trafficking where there is no effective security guaranteed by the State. In some

I As international custodian of Sustainable Development Goal indicator 16.10.1, OHCHR has been reporting global
and regional aggregated data on cases of killings of human rights defenders, journalists and trade unionists that have
occurred since 2015. The work is carried out in collaboration with the United Nations Educational, Scientific and
Cultural Organization and the International Labour Organization, and it considers publicly available data from
international and regional human rights mechanisms, Front Line Defenders, the Business and Human Rights Resource
Centre, Global Witness and other civil society organizations. See Report of the Special Rapporteur on the situation of
human rights defenders, Mary Lawlor, 2020. A/HRC/46/35. (available at: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G20/355/11/PDF/G203551 1.pdf2OpenElement)




instances, conservation efforts were used to justify the criminalisation of Indigenous Peoples
communities, leading to arrests, forced evictions and other violations of human rights (Special
Rapporteur on the Rights of Indigenous Peoples, 2017). Other causes of violence have to do
with territorial struggles in places where there is a lack of effective presence and protection by
the State and where there is a strong presence of illegal armed groups operating in drug
trafficking or other illicit activities. In those territories, Indigenous Peoples are seen as a barrier to
such illegal activities and are therefore victims of systematic attacks.

Violence and conflict have a common origin: the lack of guarantees for Indigenous Peoples to
securely and safely access their lands, territories and natural resources. Such a context has
prompted Indigenous Peoples to mobilise to look for the protection of their collective rights and
inform and organise their communities. However, by engaging in legitimate protests and
activism, they are often portrayed by the media or the government as an obstacle to
development and economic or political interests. Consequently, they have been murdered,
targeted, persecuted and subjected to criminal charges, which regularly earn them the label
of trespassers or illegal occupants of their very sacred and ancestral lands. Ultimately, they are
subject to forced evictions and removal from their lands (Interamerican Commission on Human
Rights, 2015).

The achievement of peace and equality are more than ever at risk due to the effects of the
COVID-19 pandemic. Criminalisation and violence towards Indigenous Peoples are even more
worrying in times of pandemic where Indigenous Peoples are already in a more vulnerable
sifuation due to the virus and the lack of effective access to health services, but also due to the
worrisome frend whereby some countries have lowered the level of protection in the laws and
regulations that apply to Indigenous Peoples.

As part of national responses to the pandemic, a trend towards lowering the levels of legal
protection of Indigenous Peoples' land rights has been noticed. Research has shown a rolling
back of social and environmental laws, regulations and safeguards out of ‘economic necessity’.
This is characterised by legislative and regulatory change; the exclusion of Indigenous Peoples
from decision-making processes; the expansion of industrial activities; increased land grabbing,
illegal mining and illegal logging in or near Indigenous Peoples’ territories; and an alarming
growth in the criminalisation of, and violence against, Indigenous Peoples’ human rights
defenders (Forest Peoples Programme, 2021).

In summary, land rights are interlinked with peace and development, are the trigger for conflict
and disputes involving Indigenous Peoples’ rights in almost every region in the world (United
Nations Indigenous Peoples Major Group for Sustainable Development, 2019). This phenomenon
is now exacerbated by COVID-19 pandemic and by some of the measures adopted during the
pandemic, undermining the collective rights of Indigenous Peoples and peace.



An insight on the criminalisation of and violence
against Indigenous Peoples

= What does criminalisation mean?

There is no internationally agreed definition, but criminalisation is defined as “creating,
changing or re-interpreting laws so as fo make once legitimate activities illegal, and turn those
doing them into criminals.” (Global Witness, 2019).

In one of the latest reports, the Special Rapporteur on the Rights of Indigenous Peoples
disclosed that violence and criminalisation are not reserved solely for the Indigenous Peoples
activists standing up to protect their peoples’ lands and opposing policies, laws, and extractivist
projects and investments, such as mining, agribusiness, hydroelectric, dams, infrastructure and
logging. Lawyers and civil society who work with Indigenous Peoples are also very often
targeted. Furthermore, the criminalisation of Indigenous Peoples usually follows an established
pattern: “enforced disappearances, forced evictions, judicial harassment, arbitrary arrests and
detention, limitations to the freedom of expression and freedom of assembly, stigmatization,
surveillance, travel bans and sexual harassment.”(Special Rapporteur on the Rights of
Indigenous Peoples, 2018).

Criminalisation is carried out through defamation campaigns, threats, harassment,
interceptions and stigmatisation. Such actions are followed by criminal charges, namely,
trespassing, unlawful association, perturbation of public order, seizure, robbery, coercion,
usurpation, incitement, conspiracy, terrorism, murder and others (Rights and Resources
Initiative, 2018).

Evidence suggests that some of the problems underlying criminalisation of Indigenous Peoples
among others are i) the historical disregard of Indigenous Peoples’ rights of traditional land use
and legitimate occupation; ii) the lack of recognition of the existence of Indigenous Peoples;
i) the lack of recognition of collective rights; iv) the lack of an intercultural approach in
pluricultural societies; v) the intensified competition over natural resources due to climate
change and the escalation of extractive projects and investments; vi) the adoption of laws
and policies against Indigenous Peoples’ collective rights; vii) the lack of legal recognition
and incorporation of Indigenous Peoples or Indigenous Peoples’ customary justice systems
within the national framework; and viii) the lack of effective coexistence between the state
and Indigenous Peoples’ justice systems.



In North America, Navajo communities are autonomous over their own affairs, such
as their own justice system. They created the Navajo Peacemaker Court as a legal
institution that resolves community disputes based on their circular - distributive justice
model using traditional Navajo legal values. This institution is led by a naat’aanii who is
a fraditional Navajo civil leader chosen by the community to be the "peacemaker". In
January 2000, the Navajo Nation Council eliminated jail time and fines for 79 offenses.
The Council also incorporated the traditional concept of nalyeeh into the criminal code.
Nalyeeh refers to the process of confronting someone who hurts others with a demand
that they talk out the action and the hurt it caused so that something positive will come
of it- (See Yazzie, 2016)

In Navajo peacemaking, offenders are brought in to a session involving the person
accused of an offense and the person who suffered from it, along with the “tag-along”
victims of the crime, namely the relatives of the accused and of the person hurt by the
accused. Navajo law focuses more on helping a victim than finding fault, healing,
infegration with the group, and strengthen relationships with the immediate and
extended family of the offender and victim, relatives, neighbors and community (Yazzie,
1994).

Furthermore, it is observed that due to criminalisation, the rate of Indigenous Peoples
imprisonment is growing since they cannot exercise their customary judicial system but are
judged by ordinary courts. In this regard, Indigenous Peoples are subject to reiterated
suspension of hearings, prolonged frials, long periods of pretrial detention, illegal surveillance,
confiscation and arrest warrants despite a lack of evidence or corroborated witness
testimonies. They also are deprived of procedural guarantees, legal counsel and an interpreter
(Interamerican Commission on Human Rights, 2015; Special Rapporteur on the rights of
Indigenous Peoples, 2018).

Consequently, this phenomenon neutralises and discourages Indigenous Peoples’ actions
against  injustices, which negatively impacts their right to self-determination.

= Criminalisation of Indigenous Peoples in numbers

Criminalisation against Indigenous Peoples has increased over the years. Evidence suggests
that Indigenous Peoples are overrepresented in state prisons. According to the 2019 report of
the Special Rapporteur on the Rights of Indigenous Peoples, Indigenous Peoples are
overrepresented in every stage of criminal justice processes, from arrest through the serving of
prison sentences, in every region of the world. Among the factors contributing to this are direct
or indirect discriminatfion in legislation, policies, law enforcement strategies, and other
practices; long-term  dispossession, socioeconomic marginalization and  poverty,
intergenerational trauma; individual and institutional racism and discrimination; overpolicing of
Indigenous Peoples’ communities; insufficient access to legal counsel; lack of effective judicial
review; limited access to information; and language barriers (Special Rapporteur on the Rights
of Indigenous Peoples, 2019a).



The incarceration rates in Australia shows that Aboriginal and Torres Strait Islander adults make
up around 2 percent of the national population, they constitute 27 percent of the national
prison population” (Australian Law Reform Commission, 2018). In Canada, as of March 31, 2018,
Indigenous Peoples’ inmates represented 28 percent of the total federal in-custody population
while comprising just 4.3 percent of the Canadian population (Department of Justice, 2018). In
New Zealand, Mdori made up 52 percent (4,996) of the total prison population (Ara Poutama
Aotearoa/the Department of Corrections, 2019). In the United States, by midyear 2014, an
estimated 10,400 American Indian and Alaska Native (AIAN) inmates were held in local jails,
nearly double the number held in 1999 (5,500) (U.S. Department of Justice, 2017):

Regarding murders related to Indigenous Peoples and defenders of their rights, organizations
such as Global Witness have documented the following data:

Land and Environmental Activists Murders

B Other Human Rights Defenders [l Indigenous peoples' land defenders
400

300

200

100
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Figure 1: Land and Enviroment Activist Murders - Data collected from Global Witness’ reports 2016, 2017, 2018 and 2019



The current situation regarding Indigenous
Peoples’ access to land, territory and resources

* Indigenous Peoples’ land rights and the pressure on natural resources

During the last decades, the Global South has experienced an unprecedented economic
growth based on the globalisation of transports and communications, the export of
commodities, and the exploitation of natural resources. Countries in Asia, Africa and Latin
America have moved quickly from low-income countries to middle-income countries (United
Nations Indigenous Peoples Major Group for Sustainable Development, 2019.)

The world's population growth and the increasing demand for consumer goods has added
further pressure and fuelled competition over resources. Due to the high dependency on
natural resources for feeding themselves, Indigenous Peoples have been among the most
affected by the consequences of this rapid economic growth. They have experienced an
increased risk of losing their livelihoods and the basis of their food systems when their lands are
expropriated or converted for large scale projects of mining, agriculture or intensive crop
farming. (United Nations Indigenous Peoples Major Group for Sustainable Development, 2019.)

The last report presented by International Labor Organization (ILO) showed that Indigenous
Peoples have not benefitted from economic growth in terms of income, consumption and
access to assets (2019). While the reduction of extreme poverty worldwide went from 35.9
percent in 1990 to 10 percent in 2015, Indigenous Peoples’ extreme poverty rates grew, being
now 19 percent of the world'’s extreme poor and 14 percent of the poor. Indigenous Peoples
are nearly thrice as likely to be living in extireme poverty compared to their non-indigenous
counterparts. More particularly, 18.2 percent of Indigenous Peoples live with an income below
$1.90 a day compared to 6.8 percent of non-indigenous people. Some of the causes is informal
employment among Indigenous Peoples, obstacles to land ownership and overall the lack of
access to natural, and productive resources. The other key factors are restricted access to
education, care services and infrastructure. (ILO, 2019).

The UN Working Group on the Issue of Human Rights and Transnational Corporations and other
Business Enterprises, raised concerns regarding Indigenous Peoples’ situation and the absence
of specific protection measures vis-O-vis their unique relationship with land and natural
resources. Even in countries with specific legislation on the right of consultation, the Group has
found that there is a need for clear guidelines and meaningful processes and that
environmental human rights defenders and Indigenous Peoples’ leaders, in particular, have
been targeted when they have opposed development projects. (Working Group on the Issue
of Human Rights and Transnational Corporations and other Business Enterprises, 2019)

The UN Working Group presented a report to the General Assembly stating that Indigenous
Peoples are often disproportionately impacted by business-related activities and marginalised
from the decision-making processes affecting their lands and resources. Furthermore, the UN
Working Group urged states and business enterprises to commit to and respect UNDRIP and ILO
Convention 169 and implement the Guiding Principles on Business and Human Rights.
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* Indigenous Peoples’ land rights under a strain: the cases of Latin
America and Asia

Latin America

During the last two decades, propelled by the ratification of ILO Convention 169 and the rise
of an organised Indigenous Peoples’ movement, many Latin American countries? advanced
with the recognition of Indigenous Peoples’ collective rights in their national constitutions. Such
legal recognition confer, among others, political, participatory and territorial rights to
Indigenous Peoples, entitling different levels of autonomy over their ancestral lands, territories
and resources. As for fterritorial rights, the recognition was given based on different
administrative categories across the region, such as reservations (Colombia), territorial entities
and circumscriptions of municipalities (Bolivia, Ecuador, Panama, Mexico, Peru and
Nicaragua).

However, such legal acknowledgment of Indigenous Peoples’ rights took place simultaneously
when large land acquisitions intended for the exploitation of natural resources were boosting
the region’s economy with commodities exports. The Economic Commission for Latin America
and the Caribbean (ECLAC) stated that the region accounted for 30 percent of the global
foreign direct investment in mining in 2013 and 50 percent of copper projects worldwide
(ECLAC, 2015). Also, ECLAC reported that 1,233 cases of conflict-related to Indigenous Peoples
and territorial rights occurred between 2015 and the first semester of 2019 (ECLAC and FILAC,
2020).

As a result, Indigenous Peoples have faced forced evictions and displacement with extremely
negative consequences on their collective rights and cultural identity. In some cases,
Indigenous Peoples have sought protection claiming their rights in the national judiciary system.
Still, when courts recognised Indigenous Peoples’ rights, the implementation of judicial
decisions was difficult due to lack of resources or administrative inconsistencies within the
national land institutions in charge of enforcing them (See Oxford University, Bodleian Libraries;
Herencia Carrasco, 2015). The pressure over land and resources has prompted Indigenous
Peoples in Latin America to move to the cities in search of opportunities, making migration to
urban centres an option for many. The impact of migration is illustrated in the ILO report that
shows more than half of Indigenous Peoples in Latin America live in the cities. The report is states
that Indigenous Peoples in Latin America and the Caribbean constitute 11.7 percent of the
total population and 29.8 percent of the extreme poor (ILO, 2019). The reports are based on 9
countries which represent 90 percent the Indigenous population residing in the region.

Asia
In Asia, Indigenous Peoples’ organisations noted that one of the main concerns in the region is

that many countries deny the existence of Indigenous Peoples’ within their borders. UNPFII has
pointed out that some countries either state that all their citisens are equally Indigenous or that

2 Guatemala, 1985; Nicaragua, 1987; Brasil, 1988; Colombia, 1991; Paraguay, 1992; Pery, 1993; Argentina, 1994;
México, 1994; Venezuela, 1999; Ecuador, 2008, and Bolivia, 2009.
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there are no Indigenous Peoples in their countries. Thus, this context jeopardises the security of
Indigenous Peoples’ land tenure in the region and prevents progress in the legal
implementation of infernational instruments that protect the rights of Indigenous Peoples in an
unequivocal manner. In many cases, lands that have been used by Indigenous Peoples for
centuries are considered empty or non-productive lands and are given to foreign investors or
farmers, fuelling conflict and violence.

As in Latin America, in Asia as well, the last two decadeas marked an unprecedented
economic growth of both regions. In Asia’s case, the vast majority of the Indigenous Peoples
live inrural areas (72.8 percent) and are highly dependent on forests and agriculture. The rapid
industrialisation of the countries and mechanisation of agriculture have posed a threat to
Indigenous Peoples’ ways of living, pushing them to seek jobs in the informal economy. (ILO
2019).

However, in recent years, countries such as the Philippines, India, Indonesia, Malaysia, and
Myanmar have advanced Indigenous Peoples’ rights to land in national laws and policies. Their
have been difficulties in the implementation of such laws and policies due to the overlapping
with other legal instruments and government institutions with conflicting mandates that
recognize Indigenous Peoples’ collective rights .

This relates with the fact that Indigenous Peoples’ land rights in Asia have been deeply related
to forest rights legislation. In many countries, forest conservation and environmental protection
laws overlap or collide with Indigenous Peoples’ use of forests and, therefore, deny land tenure
security as per their customary rights.

For example, in the case of the Philippines, while the Indigenous Peoples’ Rights Act 1997 (APRI)
is considered a progressive law that protects Indigenous Peoples’ rights to land and has
granted Indigenous Peoples lands of up to 14 percent of the countries’ surface land areq, it
overlaps with statutes related to agricultural lands, national protected areas, and mining,
making it difficult in practice to assert ownership by Indigenous Peoples (United Nations
Indigenous Peoples Major Group for Sustainable Development , 2019).

Along the same lines, in India, since the Indian Forest Rights Act (FRA) was approved in 2006
establishing the right to free, prior and informed consent of Indigenous Peoples; more than 3
million claims were filed due to the lack of enforcement of that statutoty regulation, showing
the extent of land tenure issues in the country. In 2019, the Supreme Court ordered the eviction
of 2 million people, affecting the Adivasi people. The ruling responded to a demand filed by
conservation groups demanding that forest remain protected and therefore claiming the non-
use of forests for human purposes (United Nations Indigenous Peoples Major Group for
Sustainable Development, 2019). In July 2019, the Special Rapporteurs on the Rights of
Indigenous Peoples, Adequate Housing and the Issue of Human Rights Obligations relating to
the Enjoyment of a Safe, Clean, Healthy and Sustainable Environment urged India to prevent
evictions and “conduct a transparent and independent review of the rejected claims and to
ensure (...)Indigenous Peoples are aggrieved.” (Special Rapporteur on the right to adequate
housing, 2019).

The existence of laws and policies that disregard Indigenous Peoples’ rights has encouraged
Indigenous Peoples to claim their rights before national courts. For example, in Indonesia and
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Malaysia, positive results have opened windows of opportunities for Indigenous Peoples’ access
to land tenure. In Indonesia, the National Land Agency's data recorded around 8 000 land
conflicts in the country in 2012 alone. In 2013, the Constitutional Court ruled in favour of
Indigenous Peoples, recognising them as legitimate subjects of law with rights over land,
territories and resources, including forests. The implementation of the ruling supposed
regulations and budget allocations at the local and district level. In addition, in 2015, when the
Prevention and Eradication of Forest Degradation and Forestry Act affected Indigenous
Peoples’ rights to food and became a source of violence, the same Court stated that
Indigenous Peoples have the right to use forests for non-commercial purposes. According o
Indigenous Peoples’ organisations, the lack of free, prior and informed consent is the root cause
of land conflicts in Indonesia.

Similarly, in Malaysia, Indigenous Peoples claimed their land rights before national courts,
presenting as evidence their tfraditional knowledge, culture, and community maps, as
evidence in a case against companies and the state. The court upheld the Dusun and Sungai
peoples’ rights to their lands. (UNMG, 2019).

= How land tenure insecurity and uncertainties affect the lives of
Indigenous women, children and youth

Indigenous women are often the keepers of Indigenous Peoples’ traditional knowledge over
plants, medicines and sustainable practices of natural resources management and are
responsible for the transmission of their traditional knowledge to younger generations. Also,
Indigenous women are usually the main labor force in food production activities, being
responsible for the provision of food, fodder, water and fuel. Regardless of the control, access
and use of the collective lands and resources from Indigenous cultures, the loss of lands and
forest has deep repercussions in Indigenous women'’s livelihoods (FAO, 2020c).

When lands are lost, Indigenous women are forced to migrate to urban areas or work as labour
force in commercial intensive agriculture, in order to financially support their families while
facing discrimination and being part of the informal economy. Indigenous women have
particularly high informality rates constituting 25.6 percentage points more likely to work in the
informal economy than their non-indigenous counterparts. (ILO, 2019).

Women and men are equaly likely to be subjected to criminalization. Yet when the men are
criminalised, Indigenous women are left behind in charge of the children and the elders without
any income or resources (UNPFII, 2016). In consequence, all these factors have a fremendous
negative impact on Indigenous women's physical autonomy and mental health (UN Women,
2018). Furthermore, Indigenous children and Indigenous youth are deeply affected by the
insecurity of land tenure rights affecting their health, education and the possibility of making
plans for their future. Globally, Indigenous Peoples aged 15 to 24 years are 12 percent more
likely to be unemployed than non-indigenous youth (ILO, 2019). Indigenous youth have also
stated that their mental health and well-being are affected due to the land tenure insecurity
as their territory and land are the foundation of their identity and culture (Angel, 2016). As a
result, the suicide rates among Indigenous children and Indigenous youth are growing, which
has been a matter of concern for many years in North America (Wright, 2020).
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Ensuring security of tenure and Indigenous
Peoples’ governance systems as preconditions
for fulfilling Indigenous Peoples’ rights and the
attainment of peace

As presented above, criminalisation of Indigenous Peoples is continuously increasing. The United
Nations Permanent Forum on Indigenous Issues (UNPFIl) has noted that “land claim disputes
were at the root of a large proportion of rights issues for most Indigenous Peoples. (...) In many
cases, traditional institutions had been undermined and weakened by (...) the pressures of State
models and structures” (UNPFII, 2020).

Similarly, Indigenous Peoples claim that land is the basis of Indigenous Peoples’ culture and
identity, but also that Indigenous Peoples’ governance systems and institutions were centred
on lands, territories and resources, characterised by rules and procedures for ownership, use
and transmission and conflict resolution mechanisms (UNPFII, 2020).

Drawing on such affirmations, it is observed how Indigenous Peoples’ territories and Indigenous
Peoples’ institutions and systems are intertwined, constituting their harmonised nature that holds
their identity. In this order, disruption of those entities represents a matter of grave concern for
Indigenous Peoples, impairing their livelihoods' sustainability and the continuity of their
traditional knowledge and practices. Consequently, the lack of land tenure security and the
disregard of Indigenous Peoples’ customary systems and institutions are other problematics that
become systemic and structural problems hindering the achievement of SDGs, especially SDG
16: Peace, justice and strong institutions, SDG 1: No Poverty and SDG 2: Zero Hunger.

= Legal protection of Indigenous Peoples' collective rights to land,
territory, and natural resources

Lands, territory, and resources have spiritual, social, cultural, economic and political
importance for Indigenous Peoples as sources of their identity and, ultimately, the preservation
of their particular distinct cultures.

For Indigenous Peoples, the right to land refers to the right to possess, own, use, control and
manage the physically occupied spaces according to their tfraditional practices, as well as
areas destined for cultural tradition and subsistence activities. The exercise of those land-use
practices and livelihoods are embedded in Indigenous Peoples’ knowledge and belief systems
governed by customary institutions.

Territory is where Indigenous Peoples display their culture and exercise their right to self-
governance and self-determination (Inter-Agency Support Group on Indigenous Peoples’
Issues, 2014). Indigenous Peoples’ fraditional territory is defined as “lands and waters
traditionally occupied or used by Indigenous Peoples and local communities” (Convention On
Biological Diversity, 2018). It has been mentioned that “Indigenous Peoples do not have rights

14



only to the land they directly cultivate or inhabit, but to the broader territory, encompassing
the total environments of the areas which they occupy or otherwise use, inclusive of natural
resources, rivers, lakes, and coasts” (Feirin, 2013). Furthermore, during the High-Level Expert
Seminar on Indigenous Peoples’ Food Systems in 2018 at FAO, the importance of Indigenous
Peoples’ territories was recognised as a fundamental element for the recognition of the
Indigenous Peoples’ food system and, therefore, their food security.

Using geospatial resources, the Center for Infernational Forestry Research (CIFOR) reported in
2018 that Indigenous Peoples manage or have tenure rights for over more than 38 million km?2
in 87 countries (CIFOR, 2018). These Indigenous Peoples’ territories intersect with 35 percent of
all terrestrial protected areas, including water ecosystems and ecologically intact landscapes,
holding 80 percent of the world’s biodiversity (Sobrevila, 2008).

In 2019, the UN Permanent Forum on Indigenous Issues reaffirmed the significance of the
entanglement between conservation and Indigenous Peoples asserting that Indigenous groups
have maintained biodiversity for centuries while sustainably generating foods for and boosting
the communities’ livelihoods (UNPFIl, 2019). To illustrate, evidence indicates that Indigenous
Peoples’ territories encompass 28 percent of the globe’s surface (Garnett et al., 2018) and
contain 11 percent of the world’s forests. Within this 28 percent of the global surface, Indigenous
Peoples are guardians to 80 percent of the world’s remaining terrestrial biodiversity (Sobrevilag,
2008). Remarkably, 45 percent of the remaining intact forests in the Amazon Basin are in
Indigenous Peoples’ territories (FAO and FILAC, 2021). Additionally, evidence has shown that a
number of territorial and natural resource management practices, including forest
management, shifting cultivation and some agroforestry systems are largely based on
Indigenous Peoples’ ancestral and tfraditional knowledge (Parrotta, Yeo-ChangYoun, and
Diamante Camacho, 2016).

Thus, Indigenous Peoples’ collective rights are interlinked with the environment and the survival
of ecosystems. In this regard, the UNDRIP states in artficle 32 that Indigenous Peoples have the
right fo conserve and protect the environment and the productive capacity of their lands,
territories, and resources. This collective dimension has also been recognised by the UN Human
Rights Bodies in general recommendations related to health, stating the connection between
Indigenous Peoples’ nutrition and “breaking their symbolic relationship with their lands”
(Committee on Economic, Social and Cultural Rights, 2000).

The international legal framework recognises Indigenous Peoples’ access to land in the ILO
Convention 169, more precisely in arficles 14 and 15, and in article 26 of the UNDRIP. Both
instruments state that Indigenous Peoples have the right to ownership and possession of lands,
territories and natural resources traditionally owned, occupied or used. The ILO Convention 169
determines that the State is obliged to resolve Indigenous Peoples’ land claims within the
national legal system and respect the traditional procedures used by Indigenous Peoples to
transmit their land rights.

In addition, article 10 of UNDRIP and article é of ILO Convention 169 establish that Indigenous

Peoples cannot be forcibly removed from their land or territories and guarantee that relocation
shall only take place with the free, prior and informed consent of Indigenous Peoples.
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Furthermore, the UNDRIP and ILO Convention 169 enshrined Indigenous Peoples’ right to
meaningful participation in decision making with representatives chosen by themselves and
the right to determine the means of development interventions of their concern. As an
expression of the right to participation and information, Indigenous Peoples should be
consulted and express their free, prior and informed consent before any measure, legislative or
administrative that affects them is adopted.

FAO has defined land tenure security as the certainty that rights to land will be recognised by
others and protected in cases of unique challenges. Therefore, the right to land entails
protecting people against competing claims, forced evictions, harassment and the
reassurance that the ability to access food and enjoy sustainable livelihoods is secured (FAO,
2002). It is evident that tenure’s informality does not allow in itself the denial of tenure and does
not justify forced eviction.

Likewise, regarding forced eviction, The United Nations Human Settlements Programme (UN-
Habitat) and Office of the United Nations High Commissioner for Human Rights (OHCHR) have
established a series of guidelines and basic principles to ensure that stakeholders respect
human rights over a particular status regarding land, including ownership (UN Habitat and
OHCHR, 2014). The guidelines establish specific measures for the protection of Indigenous
Peoples in case of eviction.

* Indigenous Peoples’ land rights and the right to food

Access to land is closely related to the right to adequate food, as recognized under article 25
of the Universal Declaration of Human Rights and arficle 11 of the International Covenant on
Economic, Social and Cultural Rights.

“The right to adequate food is realized when every man, woman and child, alone or in
community with others, has the physicall and economic access at all times to adequate food
or means for its procurement” (Committee on Economic, Social and Cultural Rights, 1999).

Natural resources are the main direct source of food for the majority of Indigenous Peoples.
While land and water are central to food production, forest resources provide a basis for
subsistence harvesting as well as for income-generating activities, e.g. through the collection
and use of non-wood forest products. Thus Indigenous Peoples’ right to food often depends
closely on their access to and control over their lands and other natural resources in their
territories. For many traditional communities, especially those living in remote regions, access to
hunting, fishing and gathering grounds for their subsistence livelihoods is essential for ensuring
their adequate nutrition, as they may have no physical or economic access to marketed food
(Knuth, 2009).

There is therefore a key relationship between realising the right to food and improving access
to natural resources which is also recognised by the Voluntary Guidelines to support the
progressive realization of the right to adequate food in the context of national food security
(Right to Food Guidelines) adopted by FAO Council in 2004. Right to Food Guideline 8.1 states,
inter alia, that “[S]tates should respect and protect the rights of individuals with respect to
resources such as land, water, forests, fisheries, and livestock without any discrimination” and
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that “special attention may be given to groups such as pastoralists and Indigenous Peoples and
their relation to natural resources”. This Section recognizes the fundamental importance of
securing rights regarding land and resources for Indigenous Peoples and highlights the need for
special protection.

The Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and
Forests in the context of national food security (VGGT) endorsed by the Committee on World
Food Security in 2012, and which will be addressed in detail later on, provide that States should
"ensure that policy, legal and organizational frameworks for tenure governance recognise and
respect, in accordance with national laws, legitimate tenure rights including legitimate
customary tenure rights that are not currently protected by law" (guideline 5.3).

The VGGT also provide that there are publicly-owned land, fisheries and forests that are
collectively used and managed (in some national contexts referred to as commons), where
States should, where applicable, recognise and protect such publicly-owned land, fisheries
and forests and their related systems of collective use and management, including in processes
of allocation by the State. (guideline 8.3).

In light of international law and the soft law instruments mentioned above, the human rights
obligations related to the right to food imply that states must respect the existing access to and
use of land and resources when such access and use represent the main means of production
or procurement of food for Indigenous Peoples. Yet, very often traditional land and territories
where Indigenous Peoples are not recognized as collective rights, and usually they are not in
possession of land titles (Knuth, 2009b). As part of its obligations, states should also protect
Indigenous Peoples rights to land from third parties by ensuring that adequate legal safeguards
recognising their land rights and mechanisms to enforce those rights are in place.

Under the present crisis caused by the COVID-19 pandemic, such legal safeguards are even
more important, as without them Indigenous Peoples are more easily exposed to eviction,
forced migration and urban poverty, having an immediate impact on their food security and
the realisation of the right to food.

While the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) does not
contain a provision on the right to food, all the provisions related to land, territories and natural
resources and subsistence activities, are directly relevant to the realisation of Indigenous
Peoples’ right to food. Together with the ILO Convention 169, and other international legal
instruments, they establish concrete principles and obligations that States should observe as an
essential element for the realisation of their right to food.

The relationship between the collective rights of Indigenous Peoples to land and the right to
food has been widely developed not only in international instruments but also in a large number
of judicial decisions at the national and regional levels, especially in the inter-American human
rights system as well as in the African human rights system (Cruz, 2010) . In these rulings, courts
have evidenced the direct and evident relationship between access to land and access to
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food, highlighting the vital importance of this relationship for Indigenous Peoples who depend
on access to natural resources for their subsistences.

In this regard, the Special Rapporteur on the Right to Food has established that, for Indigenous
Peoples, “the measures that the states are obliged to take in order to guarantee the access to
productive resources that are key for their livelihoods should be complemented with the access
to land, territories and resources, including access to fishing grounds, grazing grounds and
water points for fisherfolk, herders and pastoralists, for whom the protection of commonsis vital.”
(Special Rapporteur on the Right to Food, 2010).

Therefore, for Indigenous Peoples’ land, forests, plants, water, land, fisheries and other natural
resources are part of a holistic view of the territory and indispensable sources for their livelihoods
and food systems.

= Promoting and strengthening customary and Indigenous Peoples’
justice systems as a means to achieve SDG 16

Access to justice implies the possibility to seek redress before an independent and competent
court or appropriate and impartial mechanism. International instruments, and in particular, the
United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) and the International
Labour Organisation Indigenous and Tribal Peoples Convention 169 (ILO Convention 169)
establish that Indigenous Peoples’ justice systems are integral to the internally recognised rights
of Indigenous Peoples to self-determination and their own culture.

The UN Declaration provides in Art. 5 that “[Ilndigenous peoples have the right to maintain and
strengthen their distinct political, legal, economic, social and cultural institutions, while retaining
their right to participate fully, if they so choose, in the political, economic, social and cultural
life of the State”. Arts. 34 and 35 also mention that Indigenous Peoples have the right to
promote, develop and maintain their juridical systems and customs “in accordance with
international human rights standards”. Indigenous Peoples are also entitled “to determine the
responsibilities of individuals to their community”. The UN Declaration also provides the right to
self-determination of Indigenous Peoples as a prerequisite for exercising other rights (Art. 38).
ILO Convention 169 also protects Indigenous Peoples’ right to maintain their own customs and
institutions in compatibility with the human rights standards. In case there is a conflict between
the national legal system and the Indigenous legal system, appropriate procedure should be
established (art. 8 (2)).

In this respect autonomy of Indigenous Peoples should be constantly taken into account. Art.
8 (1) prescribes —when applying national laws to the Indigenous Peoples — to include the latter’s
customs and customary law. Art. 9 provides that “1. To the extent compatible with the national
legal system and internationally recognised human rights, the methods customarily practised
by the peoples concerned for dealing with offences committed by their members shall be

3 For an extensive elaboration on these cases, see the 2010 Report of the Special Rapporteur on the right to food
which focuses on access to land and security of tenure (A/65/281).
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respected. 2. The customs of these peoples in regard to penal matters shall be taken into
consideration by the authorities and courts dealing with such cases” (Agnieszka, 2019).

The Constitution of Timor-Leste, Section 2 (4) acknowledges that “the State shall recognise and
value the norms and customs of East Timor that are not contrary to the Constitution and to any
legislation dealing specifically with customary law”. Timorese people generally appropriate their
customary practices as part of everyday life owing to its importance of resolving disputes
between individuals and communities, such as land disputes, conflict between communities and
natural resources management. Even though, neither the Constitution, the Penal Code nor other
legislation has determined how such customs should be endorsed in practice, most conflicts are
seftled in the customary justice system at the hamlet (aldeia) or village (suco) level. Such
customary justice practice is exercised by either the Lia Nain (“owners of words” in Tetum), who
are tfraditional leaders and community authorities on spiritual and traditional law matters, or the
elected suco council according to customary rules established by the local community. The Lia
Nain is the fransmitter of fraditional knowledge from the ancestors to the present generation. The
rules are based on spiritual tfraditions of sacred practice which for many centuries have regulated
community relationships. Special Rapporteur on the Rights of Indigenous Peoples, 2019b.

However, evidence suggests that Indigenous Peoples are often less likely to receive
favourable rulings than non-indigenous litigants and even in cases where courts rule in
favour of an Indigenous person or community, the judgements are far less likely to be
enforced. Several recurring issues arise globally and continue to cause deep concern
about Indigenous Peoples individual and collective rights as regards to access to justice
and the right to maintain distinct customary legal systems.

The Special Rapporteur on the Rights of Indigenous Peoples upholds that Indigenous
Peoples’ justice as part of Indigenous Peoples’ everyday life is recognised for effectively
resolving disagreements “between Indigenous individuals and communities, such as
land disputes, management of natural resources, and protection of the environment” ( 2019q,
é).

Recognition of the traditional justice systems and customary laws of Indigenous Peoples varies
throughout the world, but remains generally limited. While numerous countries recognise legal
pluralism at the constitutional level, in practice the interaction between legal systems frequently
remains ad-hoc and is strained by discriminatory atftitudes and a lack of acknowledgement of
the potential contribution of Indigenous Peoples’ juridical systems to equal access to justice.

Indigenous Peoples’ justice systems, laws and customs are characterised by: i) being founded
not on codification or judicial precedents, but rather on Indigenous Peoples’ customs, oral
histories, uses and cosmovision; i) seeking the restoration of equilibrium with the environment
and the harmonization of relations within the community, family or clan; ii) composing
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confroversies within the community by redressing victims and assuring the reintegration of
offenders rather than by way of retribution; iv) arficulating natural laws closely connected with

Indigenous Peoples’ sacred territory and
traditional lands; and v) being procedurally
and substantively regulated by their
particular set of Indigenous law, by particular
traditional authorities, and in the related
language, all of which contributes to
providing a less threatening environment for
the parties to convene.

The goal of Indigenous restorative justice is to
promote peace, heal the network of
relationships of those involved, including the
parties, families and members of the
community; and eradicate political, spiritual
and emotional injustices (See Ross, 1996, 5;
Alfred, 1999, xiv, 42; and Giff, 2001, 70).

The Special Rapporteur on the Rights of
Indigenous Peoples (2019a) has pointed out
that Indigenous Peoples’ courts and
customary mechanisms exist in  many
countries, but they are frequently not
recognised by the State legal system. Such
lack of recognition is caused by a
fundamental disregard of the significance of
Indigenous Peoples’ justice as part of
Indigenous Peoples’ everyday life. The
Special Rapporteur has also raised the lack of
effective recognition of their systems of

justice by local, regional and national
authorities, ongoing discriminatory and
prejudicial attitudes against Indigenous

In Centfral and South America and the
Caribbean region, in 2008, the Ecuadorian
Constitution i) recognised an Indigenous
Peoples’ legal system (art. 57); i) granted
jurisdictional functions to Indigenous Peoples
limited by the constitution and international
freaties and oriented by the principles of
cooperation and coordination; ii) conceded
equal hierarchy between Indigenous and
ordinary justices; and iv) obliged to respect
women's rights (art. 171). Meanwhile, in 2009,
Bolivia adopted a new constitution that
recognised an  Indigenous jurisdiction
(jurisdiccion indigena originaria campesina)
characterized for i) being ruled by its
cosmovision, customary law, and own
Indigenous authorities and respectful of the
constitution’s rights (Art. 30.1.14 and 190); ii);
having equal hierarchical status with the
ordinary jurisdiction (Art. 179); and iii) having
competence over actions committed by
Indigenous  Peoples either within  the
Indigenous community or outside of them in
case those have effects within their jurisdiction
(Art. 191).

In  Guatemala, Indigenous authorities in
Totonicapdn signed an agreement in 2004
with local justice officials that reaffirms the right
of Indigenous authorities to issue decrees and
carry out sanctions within the community and
recognise the validity of these decisions as
long as they do not violate fundamental

Peoples in the ordinary justice system and their distinct Indigenous Peoples’ systems of justice;
inadequate redress and reparation; and the lack of effective coordination between
Indigenous Peoples’ justice systems and the state justice authorities.

Despite their long usage, there are challenges associated with the administration of Indigenous
Peoples’ justice. For instance, in the Indigenous Peoples’ justice system, hearings are frequently
carried out in public, which may be unsuitable for some crimes. Some customary justice
practices may entail physical punishments in contravention of international human rights
standards. Additionally, other difficulties rely on the paramountcy of some collective concerns
over individual rights and the existence of unwritten customary laws that may vary among
communities, which may lead to clashes of jurisdictions especially regarding criminal cases
Special Rapporteur on the Rights of Indigenous Peoples (2019a).
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In addition, the Expert Mechanism on the Rights of Indigenous Peoples (2014) pointed out the
risk of Indigenous Peoples subjected to prosecution for the same alleged actions under both
legal systems and the State and Indigenous Peoples’ justice system. Such a scenario brings the
discussion of which jurisdiction should be paramount, which compel to develop measures to
overcome those jurisdictions’ overlapping.

Furthermore, there are also some boundaries to exercise the jurisdiction of Indigenous Peoples’
judicial systems. These include, among others, the difficulties in the availability of interpreters;
requirements of formal legal training to the people who administer traditional justice and
certification of expert elders; the lack of awareness of public employees, especially judicial
officials about Indigenous Peoples’ rights to administer their own justice practices; the lack of
capacity building within some Indigenous Peoples to perform their own system; and the
subordination of Indigenous Peoples’ justice systems to ordinary justice systems .In some cases,
customary laws are recognised with limitations, as long as they do not contradict domestic and
infernational laws. In this respect, the UNDRIP requires only compliance with international human
rights standards but not with national systems (Special Rapporteur on the Rights of Indigenous
Peoples, 2019a). On the other hand, another concern about criminalisation of Indigenous
Peoples is the negative consequences derived from their submission to state prison systems. This
causes a cultural detachment, as Indigenous Peoples are deprived of their way of life, land and
livelihood and are subject to estranging dynamics and acts of discrimination, affecting many of
their essential cultural fraits, such as their diet or language. Additionally, these circumstances
would not allow them to perform spiritual rituals and the traditional redress process, usually
mandated and guided by the fraditional authorities in order to restore the natural equilibrium
broken by the offense.

Furthermore, the importance of Indigenous Peoples’ justice is strongly supported when one
considers its contribution to the following purposes: i) decreasing the caseload before ordinary
jurisdictions, owing to the transfer of competence to Indigenous Peoples’ authorities, which
would allow more people to access justice; ii) scaling down the crime rate and ultimately
prevent it, as a result corroborated by the reduction of criminality in jurisdictions where
Indigenous Peoples administer their justice institutions; iii) facilitating access to justice for
Indigenous Peoples because of their cultural relevance, availability and proximity, especially in
contexts where access to domestic State systems could be limited due to distance, language
barriers, costs, systemic discrimination, lack of legal aid and knowledge of one’s own rights in
the legal system.

In Australia, the Children’s Koori Court in Victoria deals with young Koori people who have been
found guilty of committing a criminal offence. Elders and respected persons of the Koori
community are involved as advisors in the court process. They provide cultural advice to the
Judge or Magistrate concerning the young person's situation and dialogue with the person
about his or her situation. This program seeks to adapt proceedings to a more culturally
appropriate approach aiming to reduce offending behavior and the number of young Koori
people imprisonment (Children’s Court of Victoria, n.d.). In New Zealand, The Hokai Rangi
strategy aims to address the significant over-representation of Mdori in the corrections system
by lowering the proportion of Mdori in prison and the disproportionate recidivism rates and
upliffing the well-being of Mdori and their whanau/family. The strategy results from external
consultations with Indigenous Peoples and stakeholders and internal engagement within Ara
Poutama Aotearoa (Ara Poutama Aotearoa/the Department of Corrections, 2019.)

21



Given the worrying escalation of problems that Indigenous Peoples have to face owing fo the
lack of recognition and protection of their rights, Indigenous Peoples’ justice systems can
contribute to tackle the systemic problem of Indigenous Peoples’ imprisonment. Such
institutions should be considered an effective channel for community members to seek redress
for breaking their own law, considering the systems’ capability fo solve disputes of different
kinds and even to handle accusations of criminality directed against Indigenous Peoples.
Nonetheless, this proposal requires a great effort, wilingness and commitment by states,
organisations, agencies, the private sector and all actors involved. For this reason, it is crucial
to take concrete steps to not only recognise the existence of Indigenous Peoples legal systems,
but also to make them accessible, effective, and efficient by providing adequate avenues. To
start with, it is necessary to review and, where necessary, amend relevant legislation and to
supervise its implementation and enforcement to ensure compliance with international human
rights law and to avoid any kind of barriers that may hinder or limit unduly the ability of
Indigenous human rights defenders to exercise their work.

22



FAO’s role in supporiing Indigenous Peoples
and countries in achieving SDG 16

= The role of soft law: the VGGTs as an avenue to prevent conflict and
secure land tenure for Indigenous Peoples

The VGGTs promote an approach that shifts from the traditional concept of production to an
approach of sustainable use and governance of natural resources in line with the collective
rights’ view of Indigenous Peoples.

The VGGTs call upon States to respect and promote customary approaches used by Indigenous
Peoples and other communities with customary tenure systems to resolve tenure conflicts within
their societies “consistent with their existing obligations under national and international law,
and with due regard to voluntary commitments under applicable regional and international
instruments” (7-8). For land, fisheries and forests that are used by more than one community,
means of resolving conflicts between communities should be strengthened or developed.

Even though, the VGGTs are not legally binding, they have emerged as soft law by offering a
framework of guidance to implement existing international human rights legally recognised by
States; such as the International Covenant on Civil and Political Rights, the International
Covenant on Social, Economic and Cultural Rights and the International Convention on the
Elimination of All Forms of Racial Discrimination, along with the specific international legal
framework that protects Indigenous Peoples’ rights: the International Labour Organization
Convention 169 and the United Nations Declaration on the Rights of Indigenous Peoples.

The VGGTs also recognise the importance for States and other parties to consider additional
measures to support vulnerable or marginalised groups who could not otherwise access
administrative and judicial services. Measures should include legal support, such as affordable
legal aid as well as the provision of paralegal or para-surveyor services and mobile services for
remote communities and mobile Indigenous Peoples.

The VGGTs include the rule of law as one of the principles of implementation that are essential
to contribute to responsible governance of tenure of land, fisheries and forests. The VGGTs
establish the principle of the rule of law in Guideline 3 B, Principle 7: “Rule of law: adopting a
rules-based approach through laws that are widely publicised in applicable languages,
applicable to all, equally enforced and independently adjudicated, and that are consistent
with their existing obligations under national and international law, and with due regard to
voluntary commitments under applicable regional and international instruments”.

Moreover, the VGGTs recognise the importance of respecting and protecting the civil and
political rights of human rights defenders, peasants, Indigenous Peoples, fisherfolks, pastoralists
and rural workers. The VGGTs call States to observe their human rights obligations when dealing
with individuals and associations acting in defence of (their) land, fisheries and forests. Given
that all human rights are universal, indivisible, inferdependent and interrelated, the governance
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of tenure of land, fisheries and forests should not only take into account rights that are directly
linked to access and use of land, fisheries and forests, but also all civil, political, economic, social,
and cultural rights.

* Free, Prior and Informed Consent, a working principle for FAO projects
with Indigenous Peoples

In 2010, FAQ's Policy on Indigenous and Tribal Peoples recognised the Free, Prior and Informed
Consent (FPIC) as a core principle for FAO's work with Indigenous Peoples. Currently, FPIC is
required in all FAOQ's projects and programmes that could affect Indigenous Peoples as it is a
pre-condition for internal approval and budget allocation.

In 2012, in the context of the VGGTs, States have committed to hold good faith consultation
with Indigenous Peoples before initiating any project or before adopting and implementing
legislative or administrative measures affecting the resources for which the communities hold
rights. Such projects should be based on an effective and meaningful consultation with
Indigenous Peoples, before and during the life of a project, through their own representative
institutions in order to obtain their free, prior and informed consent under the UNDRIP and with
due regard for particular positions and understandings of individual States. Consultation and
decision-making processes should be organised without intimidation and be conducted in a
climate of trust (VGGTs, 2012, 9.9)

Furthermore, investors have the responsibility to abide by national low and legislation, and
recognise and respect tenure rights of others and the rule of law in line with the general principle
for non-state actors as contained in these Guidelines. Investments should not contribute to food
insecurity and environmental degradation. (VGGTs, 2012, 12.12)

In this context, as requested by Indigenous peoples and resource partners FAO adopted in 2016
the Free Prior and Informed Consent Manual and infroduced and made compulsory FPIC in projects
and programmes.

FAO has also developed technical guidelines and has helped governments in developing
instruments to implement consultations processes in the framework of the VGGTs. In countries
like Guatemala, extensive processes of participation and technical advice have taken place
in recent years.

= Therole of technology and geo-referencing for land demarcation and
tenure of Indigenous Peoples

Technology and open data can play a key role in making Indigenous Peoples’ lands, territories
and natural resources visible. It can serve as a quicker and less expensive means to protect
Indigenous Peoples’ rights from invasions and illegal land appropriation by third parties.

FAO has experience working with Indigenous Peoples monitoring and assessing forests and

natural resources (FAO, n.d.). In particular, forestry monitoring using technology has been an
important avenue of knowledge for the tenure of Indigenous Peoples' territories and natural
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resources (Tenure Facility, 2019). The forestry monitoring mechanisms have shown the
importance of training Indigenous Peoples to efficiently monitor their lands, providing
technology and building capacities that remain within the territories.

In addition, FAO has developed the Open Tenure application, which supports a crowdsourcing
approach to collecting tenure-related data carried out by communities. Open Tenure could be
used with little to no modification as an in-the-field map and data recorder as a tool in support
of systematic registration; building permit inspection; regulated spatial planning; land
consolidation; restitution; expropriation; logging disputes and their resolution; digital lodgement
for property; registration; property valuation; climate change consequences.

The Open Tenure application was tested in Sierra Leona and the data gathered with it is
currently supporting the enforcement of a judicial sentence that ruled in favour of Indigenous
women in a case of restitution of their ancestral lands in Guatemala (FAO, 2020b).

= Natural resources management and Indigenous Peoples’ biocentric
restoration

Through its technical divisions, FAO works closely in the conservation of biodiversity and the
sustainable use of natural resources. In the SDGs' framework, the planet and people are at the
centre of all its interventions. In this regard, forests, water, land and fisheries interact for the
sustainable management of territories and countries sustainable development. For example,
regarding fisheries, the Voluntary Guidelines for Securing Sustainable Small-Scale Fisheries in the
Context of Food Security and Poverty Eradication (SSF) provide guidelines that have been
applied for Indigenous Peoples in Central America to share experiences and organize in a
regional network.

To address the issue of conservation, which has been at the centre of forced evictions and
denial of access to Indigenous Peoples’ land in many countries, FAO with Indigenous Peoples
has developed the Indigenous Peoples’ biocentric approach. With this approach, Indigenous
Peoples restore and conserve their territories by applying an adequate blending of new
technologies with ancestral knowledge and practices that have allowed them to use and
conserve their territories sustainably. Indigenous Peoples will lead the restoration and
conservation processes rooted in their fraditional food and territorial management systems.
Such an approach will facilitate the fransmission of traditional knowledge from Indigenous elders
to their youth — through permanent dialogue mechanisms; such as Schools of Life. It will also
foster the development capacity of Indigenous women and their full involvement in decision-
making processes and project activities. It will also contribute to secure Indigenous Peoples’
collective and individual rights to access and use their fraditional territories, natural resources
and lands and systematize different Indigenous Peoples’ food systems.

* Facilitate policy dialogue between the governments and Indigenous
Peoples

FAO supports and promotes policy dialogue between Indigenous Peoples and governments.
These dialogues are based on the core principle that Indigenous Peoples should parficipate in
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decision-making processes that affect them in equal conditions with governments and other
stakeholders. In this regard, consistent with the international framework on Indigenous Peoples
and oriented by the principle of Free, Prior and Informed Consent, FAO has facilitated policy
dialogues between Indigenous Peoples and governments of Colombia, Paraguay, El Salvador,
Panama, and Indonesia.

As aresult, national policies and plans were approved after carrying out consultation processes
based on the agreed-upon methodologies between Indigenous Peoples and government
representatives. Some initiatives that FAO has supported are the National Action Plan for
Indigenous Peoples established in 2018 by El Salvador and the Indigenous Peoples’ National
Plan adopted in 2021 by the Government of Paraguay. The latter initiative was started by FAO
in 2016.

These initiatives show that it is possible to build bridges and facilitate areas of work in order to
find common grounds between Indigenous Peoples and governments (Secretario de Cultura
de la Presidencia, 2015).

= The importance of data: establishing dialogue between statisticians
and Indigenous Peoples

A coordinated mechanism of data analysis with the participation of Statistics Institutes, Human
Rights Institutes, and Indigenous Peoples' authorities and organisations working together could
serve as a way to maintain public systems for the collection of quantitative data on
criminalisation of Indigenous Peoples; and Indigenous imprisonment disaggregated by levels of
arrest, crimes, convictions, incarceration, judgments, Indigenous status, gender and age and
understand how this criminalisation relates to land and other natural resources issues.

FAO has worked with Indigenous Peoples' authorities and organisations and statistics institutes
and governments in developing local methodologies that adapt the food insecurity experience
scale to the culture and mindset of Indigenous Peoples. In 2018, FAO carried out three successful
pilots in Indigenous Peoples’ territories in Panama and El Salvador.

= Creating an online legislative database on Indigenous Peoples' rights

In recent years, in many countries, a more protective legal and policy framework with relation
to Indigenous Peoples has been established. However, for Indigenous Peoples, the legislation is
not always easy to access and/or use in reclaiming their rights.

For that reason, FAO is developing a comprehensive and up-to-date legislative and policy
database related to Indigenous Peoples rights in the context of food and agriculture, including
their collective rights to land, territories and other natural resources. This initiative is driven by
FAQO's interest in improving current access to legislation on Indigenous Peoples in the context of
FAO's mandate. The use of the database by Indigenous Peoples, member countries and
stakeholders will contribute to the implementation and enforcement of the legislative
frameworks that protect and recognise Indigenous Peoples' rights.
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The global legislative database specialized on Indigenous Peoples is unique considering its wide
geographical coverage across all areas of work in FAO; namely, food security and nutrition,
land and water tenure, forestry, fisheries and aquaculture, climate change and biodiversity
conservation.

= Join forces with UN partners and allies to raise awareness on
Indigenous Peoples' access to justice

Coordination among the UN is a pillar of FAO'’s work with Indigenous Peoples. The activities
related to this pillar are of particular significance and they support licison with UN agencies and
UN Indigenous mechanisms, amongst others.

Despite its mandate not being intrinsically related to justice and the rule of law, FAO is supportive
of UN efforts and the initiatives of Indigenous Peoples' organisations and universities to raise
awareness and build capacity on Indigenous Peoples' rights.

FAO has delivered trainings on Indigenous Peoples' rights and FPIC to improve access to land
and natural resource management. From a legal perspective, FAO promotes and provides
technical support fo countries in the development of legislation that is respectful of international
law and international standards applicable to Indigenous Peoples. Giving the lack of training
judges, lawyers, prosecutors and law enforcement officials on Indigenous Peoples’ justice
systems, FAO considers that training this personel and creating universities curricula on
Indigenous Peoples’ rights is of great importance. For instance, the Special Rapporteur on the
rights of Indigenous Peoples urges States to “include compulsory training on the status, concepfts
and methods of Indigenous [Peoples’] justice (...) recognizing Indigenous [Peoples’] justice
systems as aright” (2019a, 19).
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Conclusions: findings and ways forward on
sustainable development goal 16, Indigenous
Peoples and FAO mandate

Evidence suggests that Indigenous Peoples' enjoyment of peace and access to justice is being
affected by:

= The lack of recognition of Indigenous Peoples

In spite of the existence of a solid international legal framework regarding Indigenous Peoples’
rights, there are some countries in which Indigenous Peoples do not have a constitutional nor
legal recognition as such. The absence of effective legal recognition of Indigenous Peoples as
peoples allows states to take unilateral actions in complete disregard of the rights of the
Indigenous Peoples living on those lands.

FAO considers that recognising the existence of Indigenous Peoples is the first step to guarantee
Indigenous Peoples' rights and protect their lives and well-being.

= The lack of recognition of Indigenous Peoples' collective rights and
the disregard of Indigenous Peoples' fraditional land use and access

In many countries, there is recognition of Indigenous Peoples. However, It may be that such
recognition does not grant Indigenous Peoples collective rights to lands, territories, and
resources. In turn, Indigenous Peoples are deprived of accessing and using their fraditional and
ancestral rights and, thus, their livelihoods and means of life.

Considering that one of the underlying causes of the criminalisation of Indigenous Peoples is the
insecurity of tenure rights, the security of tenure of land, territories and resources is essential in
order to realise Indigenous Peoples' right to peace, justice, and adequate food.

FAO urges the member states to implement mechanisms that guarantee Indigenous Peoples’
secure tenure over their lands, territories and resources. The VGGTs and FAQO's expertise on this
subject can provide countries with support in achieving this objective.

» The intensified competition over natural resources and the escalation
of extractive projects and investments in the context of climate
change

The exploitation of natural resources is affecting Indigenous Peoples' lives across the world. On
this regard, participation of Indigenous Peoples is fundamental to achieve peace and avoid
conflict. According to the international legal framework, Indigenous Peoples have the right to
be consulted and provide their free, prior and informed consent in all the investments that affect
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or may affect their territories, resources and rights. In this regard, FAO has experience providing
FPIC fraining to different actors and has also implemented the FPIC in several countries.
Therefore, FAO can provide technical assistance to countries and Indigenous Peoples on this
matter.

Furthermore, integrating Indigenous Peoples in the development agendas and hearing their
voices and views on sustainable development could be the key to achieving peace. Taking
info account that Indigenous Peoples are keepers of a vast part of the world's remaining
biodiversity, their knowledge is of significant value to us all and close attention ought to be paid
to what they have to conftribute.

= The adoption of incoherent and contradictory laws or policies
undermining Indigenous Peoples' rights

FAO recommends to review and, if applicable, amend relevant legislation to ensure
compliance with international human rights law avoiding any kind of legal barriers that may
hinder or limit unduly the ability of Indigenous Peoples to exercise their rights.

On the other hand, when legislation protecting Indigenous Peoples is already in place and
administrative and legal institutions have been created and are operative, it is crucial to avoid
overlapping legislation and administrative functions on the detriment of Indigenous Peoples'
rights. It is a human rights principle that laws which have entered in force protecting human
rights cannot be repealed by legislation that would abolish those rights or provide less
protection.

FAQO is ready to provide assistance to countries upon request on the revision and development
of legislation to ensure protective laws and avoid the overlapping of legislation.

= The lack of legal recognition and effective coexistence between the
state and Indigenous Peoples’ justice systems

FAO considers crucial to promote the effective use of Indigenous Peoples’ justice in cases where
such jurisdiction applies and strengthen the collaboration between both judicial system:s.

Most of the relevant offenses allegedly committed within Indigenous Peoples’ territories and
their charges are mainly related to Indigenous Peoples’ land, territory, and resources, usually in
the guise of trespassing, unlawful association, perturbation of public order, robbery, coercion
and usurpation.

In this respect, Indigenous Peoples should be allowed to appeal to their justice systems in order
to investigate and adjudicate, following their own law and customary practices. While this might
not solve the underlying cause of the problem, it would certainly help tackle the worrying
escalation of Indigenous Peoples’ criminalisation.

There may be some shortcomings in both the state justice system and the Indigenous Peoples’
justice system, among which there are a few controversial customary justice practices adopted
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by Indigenous Peoples. Notwithstanding, it is important to recognise that Indigenous Peoples’
customary justice systems hold added value with respect to the state system, as their
foundations are built on Indigenous customs, oral histories, uses, and worldview, as well as on
their close relationship with sacred territory and traditional lands.

Finally, Indigenous Peoples’ justice systems may play a crucial role in preventing crime by
decreasing the caseload before ordinary jurisdictions, so that more people can benefit from
having access to justice; reducing the imprisonment of Indigenous Peoples; and, at the same
time, guaranteeing Indigenous Peoples access o justice systems based on customary law.
Ultimately, it is an avenue to enhance their identity, customary law, governance, and self-
determination as well as to tackle clashes of jurisdictions and different worldviews.
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Final remarks

This paper has highlighted the infrinsic relationship that exists between Indigenous Peoples,
territories and resources, and SDG 16 on peace justice and strong institutions. Thus, the
achievement of SDG 16 is a precondition to fulfill the entire SDGs in the light of the 2030 Agenda.

The increasing rate of violence, criminalisation, and threats against Indigenous Peoples
worldwide is of great concern for FAO. This phenomenon poses a risk for peace and the
achievement of the Sustainable Development Goals. Furthermore, in times of COVID-19,
evidence is showing a worrisome regression of the legal protection of Indigenous Peoples'
rights in many counftries, exacerbating existing vulnerabilities to land tenure insecurity and
food insecurity.

Therefore, the increased criminalization and killings of Indigenous Peoples and human rights
defenders require urgent action from states to ensure the effective implementation of
international Indigenous Peoples’ framework and standards at the national level. In light of
the 2020 call of the Chief Executives Board for Coordination, the United Nations system
should also take action to support the protection of Indigenous Peoples, boosting national
efforts to address conflicts involving Indigenous Peoples by promoting specialized
prevention.

In this regard, to prevent criminalization and violence against Indigenous Peoples is crucial to
acknowledge the existence of Indigenous Peoples within countries' borders, granting them
constitutional or legal recognition as such. Furthermore, it is essential to recognize and ensure
the full and effective exercise of collective rights to land, territory and resources as a critical
condition forimplementing the right to self-determination as enshrined in UNDRIP and the other
infernational treaties. The legal protection of the collective rights of Indigenous Peoples implies
not only respecting their collective rights to land, territory and natural resources, which is at the
core of FAO's mandate, but also their right to exercise their justice and governance systems.

It is observed that due to criminalisation, the rate of Indigenous Peoples’ imprisonment is
growing since they cannot exercise their judicial system but are judged by ordinary courts. To
reduce those rates, the respect for Indigenous Peoples' instfitutions, justice systems and
customary law within the framework of legal pluralism is needed as an intfrinsic part of SDG16.
The achievement of peace depends precisely on this.

In order to adopt effective actions, FAO is committed to preventing violence and criminalization
against Indigenous Peoples. In this respect, FAO will continue providing technical assistance to
countries on VGGTs. The VGGTs are an excellent avenue for states to prevent conflict, ensure
legal protection, and secure land tenure for Indigenous People. FAO will remain to raise
awareness, provide training on FPIC to governments and Indigenous Peoples, and support and
promote policy dialogue between Indigenous Peoples and governments to ensure Indigenous
Peoples' participation in decision-making processes and the adoption of measures towards the
realization of their rights.
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