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FOREWORD

Although siatutory waler legislation is in force in most countrics in Africa, the tenure,
pse and disposition of waer resources inormuch of runal and per-wban Africa is under the
swey of traditional systems, The resilience of customary kegal systems in general is
increasungly afracling the aticotion of Governmenls and intcrmational aid egencics, as
dissansfaction with the furetioning of mndern legal systcms mounts, and it is belaisdly
realied that iraditional systems ant desply rooked and often quite functional, particularly in
the area of condlict resclution, It is increasingly apparenl thal custom in general, aml water-
relesed custonmary praclices in particular, are a Factor o be reckoned wilh by water resources
polcymakers, planpers and decisionmekers if developroent projecis and programmes are o
resl On a sound kegel and instfulional base and are to yicld, a5 a result, sustainable results.

This publication is imended as a contribution to the knowledge of raditional systems
of lenure and disposition of water resources in Africa. It does not result from original ficld
rescarch, but from a search of references contained in the Jegal-anthropological literahare,
These are brought togeiber bere 20 as W make (bem readily accassible o policymakers,
planmers, project nanagers, social science regsearchers, adminisiraters aned, in general, water
professionals.

Some of the lierature exmacied amd presemied here is dated, and may not rellact
today's slate Of custom, for this is conslanily evolving., Howewer, (he state of customary
practices as is reflecresd o this publication consfintes, in our opinion, a valuable point of
deparnure for finher research apd srudy. There is no prelense hers to encyclopedic
exhaysiiveness of the available literapre on this, relatively un-explorsd subpert of inguiry.
We shall be grateful if omassions are peponed w us,

This publicaton has been preparsd under conwact with this Service by legal
anthropologist Dr. Marce Ramarerni of Rome, Dwly, on the basis of research b has
conducied in the course of 1993-5%4, The lavoul emd final editing have been the cesponsibiliny
of Mr. 5. Burchi, Senior Legal OlMeer wilh thas Scovice,

LawTence C. Chriscy
Chief, Development Law Service



FREFACE

Hign gue la plupart des Fas afreains e soient dows de 'apparei] Mgislaif et
replementaire macessaire A Ja gestion de e, les apesis Tondamentaux de 1'otilisacion des
ressources hydogques sont stwore régrs, notarmend dans les zomes rerales of pén-orbaines de
I"Afrique, selon L coutume.

La risistance des régles taditionnclles ¢ la relative oon-pertinence des nommes
Juridiques contemporaines ont appelé 1 atention ¢ooissante des pouvernements 1 des agences
intermalionales d'assistance. Ainsi n'est-ce qulaves rotand qu'il a & reconmu Que, non
sculement la coutume reste profondément cnmcinde mais qu'en outre, clle satsfait souvent
aux besoins, notlamment on o2 qui cst du méglemem des difffremds. 1 ¢st de plus cn plus
Evident que les responsables des politiques ot de la planification des mssouress en cau doivent
intégrer 1a coulume en géndral el les pratiques hyvdngues spéoifiques dans 16 processus de
prise de dézision afin que les projets de développement £t les programmes reposent sur les
hages juridiques et inclimionnelles ideines et qu'ils débowchent ainsi sur des rdsuliats
durables.

Celte publicznion & veul une coniribulion 3 La connaissance des sysemes Lradilionnels
de utilsation des ressounces hydriques en Afrique. N esultant pas d'crquitcs mendes sur
le terrain, elle est le fruit de la quéte des références présentes dans les documents juridics-
anthropolngiques. Ces références ont &é ici rassemblées afin d'en rendre I'acets farile pour
les responsables politiques, 1ot planificaeurs, tas gestionnaires de projets, les chercheurm en
scicnces sociakes, les mdmimstrateats o, en péndral, 3 tous tas professionnels de 1'ean.

Certains dés documents rsumes ol présenles ci-aprés éuant paniculidrement anciens,
ils pourraient ne plus reftéer de "acruahed d'uie coutume paticulidgre, la covmme étanl par
essence on Evolulion permancnie. Néanmoins, 1es pratiques Ci-apris rapponees, constituent,
a noire avis, un appréciable point dé départ pour o "wlTieures recherches. M'ayant pas Ta
prélention d’avoir releve wute la lindrature dispomble sur ¢ theme d’enquéte, libdrature su
demeurart pew explordc, nous souhRitons vivement que los OMIssIONS fous sosenl signalaes.

La présente énde a &é préparte pour lc Service drot et développement du Bureau
juridique de la FAC par Monsieur Marco Ramarrofti, capert en antuopalogie juridique, sur
la bage des recherches memdes an 1593 et 1994 Stracturation el &ition de 1'ouvrage onl es
effecmuées sous la respomsabilité de Monsieur Stefano Burchi, Fonclionmaire principal, anaches
a e service.

Lawrence C. Christy
Chel, Service droit ot développemeent
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INTRODUCTION

This publication consists of a collection of ahoograghic, i-e., legal-antheropclogical, literature
on traditional systems of temure, use ard dispossition of water Tesources in Afnca. 1L his been prepareg
in response to 3 deanh of casily accessible, specific lieranre on this subject, the information
feamuring here having bern extractad from a vast body of licrature, where water has apgarently been
regandsd as a continuum with the land, wilh water laws falling within the domain of land laws.

“Water cultures” have existed and siill exisi in Africa. Customn, a8 recorded in the surveys
presemed here, has surcly cvolved, and even though this book is unable to trace such evolulion,
¥nowing and underslanding Lhe practices resorded, for the most part, by colonial surveyors will help
establish a link heiween (he paat ardd the present, and will encourage, it s hofed, a [erge specimm
of warer protessionals, Alfrican Governments end intemational aid agencies 10 pay grealer atlention
than hithenio to is, largely unexplomed tource of solutions (o water rescurces development and
rnanagement problems and conflices.

The literature on water-relared cusioms and rraditions is arranged here by country and , within
sach country, by ethnic group. Where these span more than gne country, cross-references have betn
made to (he country where the particular group is present in greater numbers, Texts which could mot
be tcaced {0 any sthnic group in particular have besn grouped and presenied at the ond of cach
couniry . For the comvenience of the reader, the information found in (he liverarure presented here ras
bstn surmarizad in table form, one or more for each country. The lntranire relevant to cach country
is theis praceded by 1 lable where besic dar on (he waterrelated environmental, cultural, socle-
political, sconomic and more specifically wraditional Jegal/instintional feanres of fch ethnic grsup
is incapsulaed, 5o as 1o offer at 2 glance the sssentials of each group's practices in relation to Lhe use,
development and protection of waler resources. A consolidated tibliography arranged in alphabetical
order by countey, within #ach country by ethnic group, and within rach ethme group by avthor, is
appenited at the end of the Book.

The litcrature ressarch for Lhis publication was conducted in Cambridge. Lomdon, Paris,
Bruxclles-Tervuren and Bome, in e course of 1993 and 1994, The aim hax been to covar most of
Africa, more than one elhnic group by country, all typical enviconmental sibatioos {desert, semi-
desert, wooded savanmh, foresi, lerge rivers, sea, mounainsy, and all colenizations wilh Lheic
respertive legal legacies, The awbor har locaied and quotcd, amonp others, the early colonial
literature an Lhe African traditional legal systens, recording cusiomary practices dating back (o pre-
colonial amd colonial fimes. Caulion is recomnendad when using some of the earlier literature owing
ta the cthnacentric, Eurpcentric bizs of the Mest colondal surveynrs of African legal customs and laws.

The awhor has benefittsd from the advice of leading scholars like Kere, Sheddick, Shapera,
Bohanann, Gluckman (English speaking); and Le Ray, de Rochequde, Verdier {French-speaking); amd
the Ilalian Mizrau, Also. e mubor swes much to Clande Meillassoux's school of cconormic
armhropotogy and is grealy indebterd 10 Lhe research on African craditional laws and Lheir Lransition
to the modern codified African legal systems conducted by Elienne Le Ray, dreetor of the
Laboraigire ¢ Anthropologie Juridique of La Sorbonne. Francesco Castro, professer of Blamic Law
in Rome guided the author through Lslam in Africa amd in the Mediterranean,

Time and rescurces for tee research were limired, and the author is well awars that Lhe
available literature is sparer aned uneven in terms of grogmphic coverage, depuh and qualicy. He
belicves neveriheless that this publication is a usehal step which will encourage further msearch and
contributions by scholars and developmen! planners.



INTRODUCTION

La présente publication est un recusil de documents chnographiques, o otamment
d'amhmpologic juridigue, traitanis de Futilisation des ressources hydriques en Afrique. Elle a &
priparte pour remédier 4 la pénurie de bibliographie spécifique 2 ce thbme &1 on faciliter Caccks: les
informations qu'clle conient one éié extraites d'un vasie ensemble de documents dana leuel 1eau
O'Est prise que dans ses aspects connexes A 1g terre, la légiclation y afférente relevant du drail foncier.

D “calures de 'eau™ ont existé o existent encole en Afrique, Sans doute, comme 1z relae
celle fnade, la coulumne Evoluc-lcllc ef cette publicuion ne saurait le retracer avec preeision;
nianmedns, la connsissance o I'eppréhension des pratiques géndralement releviss par les cxpens
coloniaux awdera § fwablir un licn entre le panst | I priscod el encouragera, on Uesplre, los
professionnels de 'tau, les gouvernements africains et Ies agences internationales 4" assistance & porter
une acention plus scutemue & cel ensemble de solulons, encore largement inexplord, pawr Ie
développernent el la gestion des ressources en eal, ef le rtglement des différends.

La litctrature sur les counumes of les tradinions relanives § 1'cau cst donnde par Eats of par
Broupes ethraques qui en relévend, Sices derniers s'éemrdent sur plus d'un pays, les renvois ont Aé
faits au pays oir le groupe particulier est le plus présend. Les teates qui ne pouvaisnt &re famnends 4
aucun growpe en particulicr ong £€ cegroupds &1 présencds & s fin de chaque pays. Pour facikiter la
lecture, les mfarmations contenues dans les documenis biblingraphiques reienus ont £ résamées sous
forme de wablesuz, yn cu plusicurs pour chaque pays. La linérature relative § chague pays ezt done
précédée par un tablean of sont incorpondes I donnée: emvircnnomemtales, culturelles. socio-
politiques, écontmidues ef, plus spfcifiquemnent, juridico-instinnionnelics traditionne] les pour chague
groupe ethrique; cst ainsi donnde une vue d'ensemble sur les imails esserniels des pratiques propres
i chague groupe on matiére d'ulilisation, développement et protection des ressources hydriques. Une
récapinulation bibliographique alphabétique par pays, par groupe cthrique, o par 2utsur 220 annecde
a4 ]a fin de I'ouveage,

Let recherches nécessqires & 1"dlaboration de cette publication ont $14 menses eo 19993 e 1954,
tant  Cambridge qu'3 Londres, Paris, Braxelles-Tervurcn of Rome, L objectif était de couvrir la plus
grande partic de 1"Afrique, plus d'wn groupe ethrique par Baat, tous types géographiques (dsertigue,
serii-désertique, de savanes boisées, forestier, Auvial, citicr, montagneux) o chacune des entreprises
coloniales avec leurs hritages juridigues respectifs. L'amteur o reirouvé &1 cité, &n particulier, |a
littérature de |2 premitre péricde coloniale tur l=x sysibmes juridiques traditionsels africains,
rapportant les pratiques courntrnitres daant de | période pré-coloniale & colondale. A cet dgard,
'acchs zur fexles les plus anciens, influencds par Ja vision énocenirique europdeans des premiers
experts colgniaux, requisn les précaulons d'usages.

L'auteur a bendficié des avis des principaus experts tels Kerr, Sheddick, Shapera, Boharann,
Gluckman (pour |a langue anglaisc), de Le Roy, Rochepale & Vendicr (pour 17 langue frangaises) &1
de 1iladien Mizzau. 1l s"est largemenit appuryd sur les travaux de 'école d'amhropalogie doonomigue
de Claude Meillassoux, ainsi que sur les recherches sur lex lois 1taditionnelle africaines = leur
transition vers les systbmey uridiques afficains codifids qui ont &£ conduites par Eiieone Le Roy,
directeur du Laborataire d'apthropologic juridique de La Sorbonse. Pranceseo Castro, professeur de
droit islamique 3 Rome 2 gwidd les recherches sur I'lslam afticain of relatives 4 la zone
mediterrandenne.

Le temps of los ressonurces destindy 3 cefte recherche dlient liminds «t 'afeur ceste conscient
que |2 limirature disperuble et ks parge of trop imigulidre &n tefmes de couverfure gRagraphique,
d’approfondissement et de qualitd. Il estime eependant que cette publication constiwe un wile premier
kehelon qui encouragers les cherchours et les ddcideurs & d'ulifrisures Snwdes & comributions.
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TABLES BY ETHNIC GROUFP: EXFLANATORY NOTES

Social struciore and habial: his column indicaiess whether

- the preveiling social souctere is based on family {esither puclear or exiended,
lincage, clan or iribe;

- the society is madilingar or patrlinear,

- asepciatiens (volunaryd or grouwpings by profession or age exisi;

- the habitat is congentated (village) or scatered

Polifical structure: indicates whether power is prevalently structured by bands,
ghicfdoms or kingdoms or whetker power is diffused; if authoriey it relaed to min
MUKIng arwer.

Environmeni: features of the crvironment are indicawd as follows: prid, semi- ard;
savanph; [orest; river; lake, moyntain, hymid environment;, sea; village.

Fredominant modes of production, indicated as agricylure, hunting'gathering, fishing,
made or ¢rafls.

Ecomomy: autosybsistence or market.

Agricultore: either rainfed or irrigaed (by flpodiog, by panal or by hang).

Water resources: classified as permanent, ssagonal, abungant or limited.

Fishing: when fishing is practised, it is indicawed wherher it is done so annually or
aayomelly; whether on an individpal or pollegtive basis; and where it is practised, cither
in the gea, or in inland, fresh warers.

Irvigalion: where imiganon is practscad il is indicated

who conirnlg the sysiem, whelher ‘nd.i\ridual;, families, clans, the village, the maimg
de I'saw or the ¢hef de 1z terre for othery);

- whether rights of selling or buying uﬂgﬂﬂﬂ nfragtmachire exist;
- whether gighty ovgr water apply (are in_operation) glways or only when water is
SCATCE,

(107 Water rghis'conflicls: thiz secnons indicates:

(8} Whether conflicts concemning water in gencral arc imporant or negligible



(by Conccrming fighing whether

(e}

- ponol_gver fishing is exercised by Lhe commumily, a sovertign o by private
BOTTOpTiANE];

- rights on hshing grounds are held by the community, families, & sovpgigm,
private individugls or a malire de I'eau;

- regulations cxist on  gollegrive fishing, private fishing, byilding pf
damz'gtogkades, on gelling'curing figh;

- a ific organization desling wilh fishing sxists,

Coneerming pranspon on water, whether thore ar:

anspon rights pver areas: rules on boaly, Tules on passengerd; mpleg on transported
RO0ds; a maig de eau, chef de la g or & gpeific organization dealing with
waler rnioon

{11} Colenization: United Kingdom. France, Portugal, Spain, Germany, [taly, South Africa.

{123 Legal sysem, either African, oaditional, of lzlpmig inflyence or af 1stamic derivaton,

{13} Land tenure, indicadng whether land i5 altocared by the head of family, head ol village,
ghef de la terre or sovereipn,

{14) Drinking and houasehold use of waler: Lhis scction provides infosmalion on water as
a basic factor of mwproducton Murvival, indicating whether

contrel of water For drinking and houschold uges 1§ exercized by: whe family,
comuTunity, sovertign, maime ge 'ean or otvr, or through privage appropristion;
water is free of chearge, o e i5 i be paid, or uscrs have a duly Lo maintain the
WA LAT- P ik

the pelling of water iz possible or ngt posgible:

the selling of the water point i5 poyghile or not possible

there iz a specific organizaiion deahng with water.

(15} Oiher uzes nod involving consrrucibon of works: this section provides information on
water for other uses {as a facwor of producdon) when the reourcs is easily accessible,
wilhout the need for the conscruction of works, [t is speeifiad whaiher, in this case,

control is exercissd by the family, community, sgvpreign, malore de 1'cau or others,
or through privale appropriation;

water is free of charee o 2 foe 1= paid;

a specific organization dealing with water exists.



- F-

{163 Other 1zes invalving consuruction of works: this section provides informacdon on walsr
as a facter of prodoction which is not cguily agcessible {he benefis of which are
therefone deferred) since constuction of works 15 required {such as in the case of wells
and gams). In this case it s indicated whether

contr] is excrcised by the Fapily, pomumuganity, soversign, mattre de |'eau or though
privat= appropriaton;

- wareris free of charge or not frec of charge for the Iocal sommunity: a fee is paid;
water is free or not free of charge for forcigners: water is free or not fipe of charer
,L%lma! and for forvign canle;

- an aothorization is needed for digging a well or a basin on communal land; Lhe
individual has obligatons 10 the community of well digging and maintgnance and
the duly o provide water; an guthoriration is needed for watering, precedsnee rules
exist as well as eswictions on use imposed by whomever has the authonty 10 do so
at times of drought; and protection of Gghts oF way 16 wWater sources,

- a specific organization cxists dealing with warer andfor waterworks,

{17) Proleciicen of water qualily: this ¢columnn indicawss whelher thers are rules conceming

gleaning of water sources, washing clothes away from the sonece, bathing, enicring ihe
WAL EWrts, prowecnn of warerworks

{18} Conflicl resolation: thiz scction indicates whether conflicts are resolved at the leve! of

the family, village, lingage, chefferie, maioe de |'cou or by a specific water mbonal or
ather court
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TABLEALX PAR GROUPE ETHNIK)UE: NOTES EXPLICATIVES
Siruclure sociale ¢ hahitat: indaguees $

- la structure sociale dominante est basde zur la famille (go'ells spic nugléaing ou gu
scns large,) 1o lignde, b clan ou la trib;

= la zociée act matrilingaing ou pamjlinéaive;

- il existe des associatipns (volonteires) ou des groupes par profesgign ou par §gg;

- I'habitac es0 pomeepof (villeges) ou dispersd.

Struclore pofitique! indique 5 bt poovolr cst soucturd de facon peédominants en

bandes, chefleney, ou myvpumes ou 31 ko pouvoir o8t diffus; =i 1"autorin est lide au
powvoir de Fare plewveir,

Enviroonement: aride; sgoni-ardde: savpne: forfl flepve; lag; monagne; zone humide;
mer, village

Modes de produclion prédominanes: grriculiure, chasscfeueillctte, pdebe, commerce
Ou Artispnal.

Econamie: autojubgigiance ou J& manché.

Agriculture; soi plirentée par 1o ploie, soul par Vprriganpa (par ingodagion, canalisation
o mpnuglle).

Kessources en eaw: clagsifiées comme petmansntey, gaipgnuidrmgs, shondaptey ou
L ey,

Péche: quand 1a plehe est pravgode, 11 #51 indiqué i cela #so fai gnnusllement ¢u si il
s'agil de piche gaigonnidre; si elle ezt individuelle ou collective; ot si elle ast mantime
ol connneniale, d'eaw dowce.

Irrigation: si I'irmigation est pratiquée, il est indique

qui conmle le sysweme, s'il sagit d'indivigus, de familles, de clang, de village, de
roaitre de 'ean oo de Chef de 1a ters { o0 autres);

- &Nl exicee des drones de vents ow d'achat des infrastruciures pour Tirmigation

- %i les droitg sur "eau s appliquent (sont opérantsh toujours ou seulement guand 1'can
£51 peu abpnglame

(103 Drojls sur Peawfconflits: indique

{a} i les conflies ralacifz 3 i"=au an @fnérel sont impariants ou néeligeables;



(b) relativermeat 3 a péche, si

{c)

- le condle sur la peche est cxerod par la pommunautg, un sou I ou par

I"appropriation privée,
- les deoits sur les pEchenes appantiennen: 2 1 communaué, aux familles, & un

sQuvgTain, aux individpg privés ou & un maipe de 1'ean;

= llexiste des fglementy sur la piche collagrive, 1a péche privie, la construction
de mguﬁma!msadc 5, la yeotcfsalaisgn de poigson,

- il existe wne organisation $pécifique relative & Ia péche;

relativement 4u ranspon pag voic d'eaw, £'i y 2 des droits de HAnspoTts sur dee
gires: des riples concernant jes bateaux, des rigles concernant les passapers: des
rkples Egn:::rnanl lez biens ransportés; un maitre de I £l U ghef de i t=rme o

LI O lon spécilinu alive au (ran ar voia d'=an.

(11} Calenisation: Royawme Uni, France, Portugal, Espagne, Allemagne, lulie, Afrique du

Sud.

(12) Systimme juridique: africain, Waditionngl, d'influcnce islamjgye oo de QErvghon

islarmigue,

{13) Régime foncier: si la wre cst atribude par chef de famillg, ghef de village, chef de la

IEITC Ou souverain.

{14} Eaw potable et & usape domeslique: informations sur I'eay vue comme factsur
fondamental de reproduction/surae, on indiquant 5

(15)

le conmile sur 'ean potable =t A usage domosdque est exercd par la famille, la
commynaut, le souvetsin, e maine de Pegy ou autte, ou & pavers 1'a SpPropraton
El'l.'h'g,

I'equ e51 gramit, unc redevance doit Eue payée ow si les utilisatenrs ont le devoir
d’cntretenir le point d eaur

la ygote de 1'2au est possible ou n'est pas possible:
la yeme du point d'¢au est possible ou n'cst pas possiblg;

tl ¥ & unc organisatign spécifique relative 3 I'eau.

Autres usages qui ne comporient pas Ia construclion 4° oUvrages: informalions sur
l'gan pour d'autres uskges {comme Fctwur de production) gquand la ressource csi
facilement accessible, sans 13 nécessité de construim des ouvrages; il est spleifid gi, dans
e cas,

le contrdle asi exercd par la famillg, la gom munaw, le gouverain, le maig de |'eau
DU Aulres, U A ravers |'appropriation privée;

U'sau est gramite ou une redevance doit &0 pa

1] existe unt_orpanisation spdeifigue relative A 1'eau.
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(16) Autres usages qui compoericnt I3 consiruction d'cuvrages: informations relatives A
T'esn cormme facteuwr de preaduction qui pigst pas Facilement accessible (et donk les
avantages sont done diffénfs) car 2 constructon d'ouvrages 51 requise f commme dans
les cas de pyild et de digecs): dans oc cas il est indique si

- e ponmdle est exeroé par 1a famille, 2 communauts, le souyveTain, & maime de |'cau
ou 4 tavers I'approprigtion privéc,

- |*cau 51 grafiite ow _rmoing pour 2 unauté Jocals: une redew it &
payée; 1'eau est gFrangiie, oa moins poyuf les Eangers; 'eow £sl gratuile, ou oon,
pour 1 bétail local , ¢1 pour e béail £tranger;

- upc gubdrization cst nécessairs au croustonent d'un pujts ou d'un bassin sur terrain

commungl, I"individu a 1'obligation, vis-&-vis de la communauté, ds greuser le puits
ct de le mainteniz &0 £tat, ¢t "obligation de foypur de 1'cau; une aulorisabon oSt
népesuaire b |'groosage; en cas de séchercsse, 1l existe des rigles de présdance =t un
individu est habilité & imposer des reswictons 3 l'utilisation; garante du deoit

"BOCER AUX 5,
- il existe une graanisation spécifique relative & leau cuon aux ouviages
hydrauliques.
{17} Protection de 1a qualité de "eaw: indique g"] exisie des rigles relatives & la propretf
sd'ca fait de | le=g vl doyir e 18 aux hai 11 it
"enirer dans wrce, 3 ! ion de g5 h 1i

{181 Résnlution des conflits: indique si les conflits sont rsolus an niveau de 1a famille, du
village, de 1a lignée, de la chefleric, du maitre de I"eay o0 par un tribunal des eaux ou
par un auie JUge.
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Aulhor M. Moaroesn GART

Title; Maissance et via d'uns communentsd saharienne: Mertontek
CAdgeris)

1.1 Travaux du Lapmo

Yonr: 1 8=a

Ywar of survey: 1=e

Text

i B3l - Dane un pays antidrement contrdls par les nomades Touareaga . une populption de
sddwntaires rultivatenra a 648 admise pu XTHe gidele pour mettre 0 culbure les bergen
irrigables des ounds peurvos dune nappe phrdatique erploitable slon trois beehniquas
posaibles & vaaps dpricsls: 1o puits pourva d'un aystbme § balencier .., o ayathme par traction
animale ... =8 paleriss souterraines drainantes. (.} Leg depx premibdres techhiqaen font
travaillar un homme zeul ou Byes un animal . Si la nappe phréetique n'est paa tran proche do
nivezu du sol (meine da & m), les purfaces armondes demwurent trés imitéae. Un homme goul
avec aa famille paut & peine gurvivre du produit de sas cultures. En reveanche, 1a drain une faig
crausé at en Siat de bon fenctionnement, ent d'un rendement petioment wpériaur, il eat aunsi
plus gratifiant au niveeu das affort physiques Mais il néceossite obligatoirement ane
organisation coopdralbive.

Cest aprés qualques dizaines d'enndes dexpérience que la plupart dew potites
communeubas de 'Ahaggar ont privilégia, A quelque exceptions prés, I systeme du drain. £}
Law nezondes, qui offmient aux sultiveteurs de souserire au départ des contrals au cinguidéme,
#taient reaponsakles de la eréation du drain en bon état de fonctionnemant ot de 28
recoriatruction mpras chaque crue. Cela signifin guas départ de la mige en peuvre dun drain le
crfateur deviit pourmic le ou Tes culoveteurs jusqu'd la prochaine résolta En ces de deptruction
du drain at das vecolles, 11 devaib lsur Foomir pareillement une avanca alimentaire poir sur et
leura famillas; oovennant quoi, T propriétaire du drain sa réservait Tss 45 dn la récolte . et
acquérait o droit du premisr sccupant sur Peau et 1n terme, Ce mehéme dtait celai que I=a
romades suzereine Bppliquainnt le plus souvent dane les grands centres de culturs tals
Abalessa, I Amguel Tarrouk Mais 3 Mertontek 31 n'esb trowvd que les suseraing den tarres
caltivées, qui dkaient dan Isseqpamaren, émigrérent massivement au Tamesta (nord Niger) en
1349 ., [a ghandennérent & Mer{outsk epclaves ot quinteniors b lewr sort, sane aatisfaire
pendant vingt ane la part de Teurs contrals agricoles .., Tes sultivateurs de Mertoutek durent =a
prendre totalement en charge &n apsumant librement leur vie économique et la creussment et
le recreupement das drains,

A1y Mavenr de catts rebative libertd, Tos Kal-Mearioales ont discrdtamant cccupsd 1 Larrain
lainsd par leure surernine ... agjoardhud bes fanilles de Martoutek ont trois sortes de revenus:
celui dex jardise (parfbis dérisoire), cxlui des troupasux fencore aldataive), celui den poatas da
travail salarid, soil perriknents, soit SAIROANIETS |

p. 252, « Dapuis I'viction des Taitoq apras 1917, laa Kal Kale ont régné en maftres inconteatis
dur 18 territoird qui Teur & 668 imparti délimitant . "TAnnexse du Hoggar®, Les ribuy serves
Jouisshienl de tarritoiran dlimitdn mvec préciaion ... Héanmaine, leure tarsisites pouveient
hébarger Bsmporiirement ou en permanence leurs suzersina st leurs broupeanr ming gue e
des nomades de passage (quals ga'ila sdient) ou d'mutres "Laweit” sarves selon leurs besaing ef e
qualitd des plturages. Cat accusil e'eot toujours pratiqué aprés sceord praatabla (et parfoin sur
intervention de 'aménmakni} ou tacite, ot les cak litigioux sont rares ...", Crpendant, la présance
prolongée dang talle vallde erde quelques droits plus précis qui peuvent Sre revandiquss b
plumieurs pénérations d'intarvalle” |, Cea guelques droits concernent exploitalion du bedix
dinponible, du gibier ... et lea terrea cultivablan. Lea droits sur les paints d'eaw et Ten pulls ne
ammblent pam avoir existé an Ahsggar comme dens 1e Hord Niger o FAdrar des [Thogas ... I1
suffirait un arcord verbal entre l'amghar de la teosi? et s demandeur, accord souvant
cautionnd par I"aménonkal, pour qu'nne terre soit mige en coliurs, Mais deue vhgles importants
défnisamient Tunage de con terres,
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1. Mul ne poovait vendre une tarre quelle qu'elle goit, pay méme 'amenculkal,

2. Touts terre expleiids deveil verser una redevance dun camd de odrdalsy par jardin &
Tamenoukal, soit environ un cenbibme de o réeoile, »i I'on prand comme chifre mayen
celui do 100 zarrén (guemum) par jardin.

Cepmidant, alors que & premidre n §b8 tolalsment reapeciis, catta deuridme rigle a §té
sonstamoent Akkduplis ou masoTtie da priviliges sves 'accord de l'amédnoulksl

Lap jardine arrosdss par wo puits & balancier {orostid = g yided) oo un puits &
traction animale Conowd m Egnul) qui néeessitent Lous dewx de gros efforls humaine of
3 R arvosent jamals que da petites surfeces, Farent exondoe de cot impdL

Lew puzarning Kol Eola ou Thaggarénes ... oo phyiisnt pas cont pis oot dmpdt.

Cartaing faereit pauvTas, commg len Adpmih-n-tahld, avaient obtenu aueai laronération
de cette redevance.

D plug, les religieny "1odba”, "chaorr” pude awesi les Mrebtines (hesoncpup plus tamd) ont
oitany le priviltge d& ne pas payer cotle redavance .

[ a5t dvident que Pamdnoukal r'a consants tous con privilbges gus parce qutil pouvkit les
paraettre ... En 19560-1961, sur linsistance du tglsh Foulani de Tiffert, pris d'Abelesss (Cost du
moing o quaffirment la plupart des agriculieurs), Faménoukal falt savoir dans tout e pays que
Quicongue (Gtranger, asclave Hartani) metixra en culbure wne tarme vierge on ¥ creusant wn
drain o wn puits, serh congidénd cotome Tpropridtaire” (usafmaitiar) de cetta terre b In condition
de payer In reclevancs coptumidre, compta tanu dey excepbona pracédantss . 11 libérait aina
Yrcohs A la terme sgricale pour toutes lan eatdgoriea aocinleas, cutrapazsant tn droit de
préemption ou l'oppomiton éventaelle dea clans mur lea terrea faiannk (p. 263) de leur sapace
Shographique traditionnel .. [l n'y eut, & nitee confunisanrcs, jamals dincident & ce sjed nulle

part.

Avet cette rforme Pamdnoukal proposs applcetion plus rigoureass d'wne rkgle (LU0
- tout “propridtaire” qui n'avait phe payd ses Avances alimentaires (an cdrdalea) & son mélayer
dapuis plus Fun an pardadt ses deoits sux 4% de T réeolte pour o recevodr qua T M5 de osite
Ticolla;

En effal la contret des Mhammdrs ou quintaniers comportait cing #léments . La
"proprifteire” devait mebire § disporition de culSvatepr:

1  une terre en ékat Fitre oultivie

2, un drain en dat de founit de enu au jarding
3 yne houe,

d, la pemence de I'nnnde;

E. : une gvance plimeniaive ... de mil (.., 160 gl

DOubre ces mesurea e favenr des agriculleury pn encoyragen des farmules nouvellas da
coribrat notamment ¢elle dike “k meitid™ oyl = arif, ennug ¢n arabe). La propriélairs ol le
cultivataur paringeniemt 4 I'dgmlibh la réeslies ot ey Fredis de mise an csuvre da In term at du
tdrmin.

Mais quals Etaisnt len autres droita dea propridtaires aur car berres cultivésn st leurs
modalnde d'axercican #an dahors e cellas dew contrataT Nous reprendrons si-lessus unie parbe
s retmarques de J. Néme,
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1. 7. I dmit de possesmion zur une terre se forme lorsque pour la pramiden foie un dividu
gualeongue ¥ améne i'enn; le droit gingd formé a'dtend sur Labs Ja xone arroseble | "

2. 7. nul ne paut creuser une foggara nouvells ol elle fait baiseer 1o fivesu de la foppara
ariatanis”, ..

4. quand un drain at un terrain wnt abandantdes, Til 0’y & pas prascripbon”. Un nouvel
srcapant ne peut entreprendre des travavx quiavee Usutorisation sxpressa de Uancien
oorupant oo de sea descendants, héritiers hommes ou femmes des biens individuels de teorg
paranta (fakagiz) danae le can de copaion des droita (cassion & Uaimeble), le pramiar pard aen
draita aur Is terrain &f Meguw

4. touta cesmion de drgita d'exploitation dun drain =t d'ane terre stlonants n'ext en principe
jarmain onérause. Cepandant elle vastompagne Loujours dé ¢adesux ou de dons qui
représentent non pas un prir dachet mais un dddommagement ou un rembour setnent dus
dépensen engagisn per le premier powr by endption ef lentretion du deain, Jamais cetts
canxion, qui ne Tait pas I'objst d'acten derits st ne prase taujours oralemant devant tdmeing,
Teat con sidérés comme un achut (A Bourpect n 64 embign sur ce point en lrigpent croite
& une véritable proprske privie «f & un sommerce des terTea )

8, Tle degit de posseasion peat #fwons sk bransmetirs par vois dhéritage ou de don, selon la

couturne Lovarbgue pour loe Kol Ahagrar o Towrs lois proprwe pour les dtrangera, scus
réperve d'une nouvells autorisalion pour les héribers dtvangar ron mamboutiquea”

Lea héricages, en Ahagpar, sont rdgls suivant deux modas de transmission:

~  Dar voie matrlindaite o o qui cieeme Tes et ool lectile ot le droit au
commendsment ...

- par tranemission directe wi suivant Ta Toi coranique (ane pert sux gargons, ane demi-
part aux filles) #n ce qui concerna tous les biens individusls des homrmen et des
foramen, Cheat 1o “iekaait” Ceat muivant ca deundms meda que s transmaettant
ordinairsment lae droits coneament lea terren de cultures, lea arbrans fruibars et len
palmiers Capandant il exisbe 'm paye tusreg dar bisns quon pent rapprocher de ceux
aAppalén "kebous” en armbe & qui sont dita “akh iddaren” (e lait vivant) Ca sant dea
bisns inalisnablas, propridics colleetive du lipnages cu de aae membrws, Néenmoine, chex
Tos "Arabas”, ou sont les descendants v patrilipnés qui héritant de Mumfroit des
habous, alors qus chex les Tousregs ox sant les deseondants «n matrilignés qui héritant
de I'usufruit de I'akh kddaren ..

De Tavis unanime an Ahaggnr il n'earte pan d'odl kddaren (comme pu Mipsr ot mu Mali},
Towrefoon nows coOnnAINEonS plukeany axemiples de ¢w bype qui it pour origine un lidge ankre
les héritinrs (on fekaosil) coneernant de droits mar dms terres ou dea palmiers. Na poovant metire
les héritiers d'accord sur un pariags, I'eménoukal a déerété Aobour les biena an question
coupant court A touba dintusinon ..

e U recours b Phévibage on matelignds vend inallénablog Sas ietis qui derienonent
collerlify, que o8 muda ast une vénteble soupaps de adcurnicé dvitant Témisttament dun
palrimaing, sa dévalution & des Etvangers, ot qui coupe couit dux ten Bon s intarmas ..

P 25, - Nogs constatons un rapport de causalitd antre T'eapace sdopraphique, 1o sapacits
d'wrrosage et b peuplement aves sa sbructors parentals, dans las sept hameue de Martoutek ..

A BRvDir, fua ce sonk preaqus tuiours I=a dreine gui semblent avoir &4 'axe priorikaire de
Forgrnisation socio-Sconomique agrisols, gue certaina mont A peu pris prmansnta et d'aubres
mdcurrint, que la terre prend la nom du drein ou viee-versa (tarre da culture et tarrs dhabitat)
at que chaque e dhabitet et & Torigine ou dameure ancore 'eapace pographique d'un
lignags nettamant ddfini, comma noue e verrona ci-demsous
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Ly habitants de Metioulsh nous onit Sifini 12 draine qui correspondent & 12 espaces
irrigables la long des barges de Foued _.

Avoit un "totrr deau” c'wit disposar du temps suffiaent peuar remplir le grand baagn de
stockape de 'eaw ou "majan” A partir duguel 1n jardinier va, par un syatdme de rigoles, arrower
par gravitd son jardinn ... dana le can §un drain puisaant la nombre de coopérateura paut aller
jusgqu'l 12 oa 15 cwr Te tour d'wsu da chacun peut. s'effectuer en 24 h ou moine de 24 h. Dang le
cns dun drain fieible, il fandra plus de 24 h peur pouvair obtenir Feru suffisents & Farrocage
d'un jardin. Il ne povwrme ¥ wvoir de notmbreux coopérateurs Stant donné qu'il convient d'arrossr
su printamps #f I"dté oo les 8 & 10 jours impérativement. Nous sonmes loin das mystdmes
hydrmuliques do Nefeawa o du Touat ave: répartition de Feau par peigne ou mesurage du
temps Tarrosage A la clepaydre. 1d, las candiiona d'axhanre st ley capacités en equ sanl o
médiocren que les cultivateurs fvaluent prossidrement 1n capacitd ¢ déhiat d'un drain en “tours
eata”, est-kodire on nombre de jardina de taille moyenne, ausseptblen d'dtre wervin. (Do 2554
Paar les BE jardins sipnglés & Mertontak selon cet arroaage tradibiennel, on obient la surface
de TA88 m", ¢est & dire T ha 60 .

Dans I'stat achzal des traditions agricoles du pays st du reapert tonjowrs aceardd au
premier oocupant epfateur d'un drain, parsonng e paut enlvar lae barres normalemant
imgudes par ces drains an Activitd ou pas, sawl pvee 'sutoriaation cu la parlicipaiion des
hritiern dun sréatenrs den draine et dea jarding. Bawl ancpre gj den héritiers déclarent
publiquement abmndonner leurs dreila, oo wi 'ELat, par des mesures aularilaires, décide une
mise mn culture coopdTative de cen Larren avee d'aulren techniques d'szhayrs. Dpng oy dernier
cal, Lok haritiers easaieront dg fmirg préwaloir lawrs dreile coatumisr en demandant, & &rore
parbe prenants dang Is nouvelle miee &#n valeur .

Los Kal Meriontek ont dlu un amghar qui Fut d'abird le plus pneien et le plus eompéilent
des agriculleurs, Cot anghor 4tait enbouré da Fasamnhblie da toun ler cheln de familla comme
dans un oo kalrerle pour discuter de toutes les questions touchant & la communsubs et
rigler loa #ventutts diffbrends, abcorndd #n can de besoin par le religisux local, qu'était la "Lale=h"

p. 256, - ... malgrd I'origine tout A fait hitldrogine dea fondataurs et fondabrican . cabta amciid
wert conptrulte aur lo modils wrabo berbire des sochibés sahaniannas da 'Ahagear, da Tidikelt
et du Touse ...

Apries 1978, dale da nobre angquids, s salnires gagnés sur las chanbers ont parmia Fachat
de quelqies moboporopas. Mais ce moyen Leshnique nouveau ne respacte plas las droils
collertif ot pose, comme partour, da sirisus problmes da ripartition dea drvits Farploitaton
dan pagy

Lea Ka] Mertootek n'ont pas accepld 1o proposition des services agritubm nationauz de
creer une coopd ralive agricols dolés d'une Troms molopompes ... La terre éat restés un bien
eallesl inaliénable, axpleités m axopération sntee lan rénidants
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Authnr: Hunrl Lhote

Title: Low Touareg du Higgar
FPublizhar: Armand Colln, Parls
Yaar: 1684

Text

7. 42, - Organisation sociale, - Les Imowher.
Len "Imouhar™, sing.amaher, forment la tlesne arisloeralique.

P- 43 - . dddennent les droits politiques st 1a propriétd foncibee, mnt les wéritables matiren du
paya.

P 52 - Lan “Tklen”. - Les lklan ... sont Tes serdh, autrefois Les eacleves des Touaregs

Les Tklan sont employde 4 la garda des Lroupssur, aux traveys ménagers du cpmpement, 3
forer et & anbreterur Tes puits ..,

p. 126 - Rigles sopcermant le passage &t 12 nomadisome des treupeaur. - Lae termuins de
parcours des bribue sont fixde par Faméngkal” & qui appartient la tarrs, et c'est du droit de
pilurage quiil octreie que provient partisllament 1a "tiguged” [mped |

Chagua tribu v Ie pleine dispomibicn da mon terrain, 18 pleine ouissanse, & Mexcluaion de
tayts autre. Les tribun Stranghres né peuvent venir finstaller chae slic qu'aves M'autorisation da
"amrar® [chaf) da e bribu; fwade Te drodt de passage eal acquis pour tous, ¥ compris calui de
abreaver led troupesus.

Can régles peuvent dtrs modifidas dana la péricde de longae sbeheresse ou bien celles
sucxédant & des pluies abondantes. Lorsque 1e phlurage vienl & manguer par suite da
péchertass, wne enlents o'Etablit antre lea différents chefa de tribuw, un d'eux peut mutoriser la
T veigine @ venir nomediser sur son térritoirs A condilion, bien entendn, de ne pan ¥
commettrs de dégita, de ne prs mutilar las arbres st de ne pas e0 livrer & la chasse. Lorsquiune
Thgion: & été abondarmment favorisde par lea plodes, I'nrrer déerhts le Lerrain interdit, "ganent’:
Peraoninie re peut glors ¥ venir, méme pan iea gans de In bribu & Taqualle il appartient. Cetle
tesurs & pour but de protéger les jeunes pousses de la dent des animaux, de laiser venir lan
plantea & graines. Guelques samaines plus tard, Tinterdiction eat levda, ls terrain devient libre,
toute le mends, sana cistinction, paut wenir en profiter, en se conformant toutefos & In
jurididtion eancarnant In protection des arbres of I'interdiction de chasser ..

p. 123 - La piche. - Les mares & poisson sont reres dane VAheggar et il & Até dit plus haut pour
guelles raisang lea Touarsgn dédaipneient ln chair do ces animapx. Toutefnin, certains tribus
Isskkempran, en partizulier calléa qui fréguantant 1a région d'Amguid, I apprécient [s pcant
an hasses eaux. [e fabrguent une longus Faseine avec des branchages ot das tigea de
gremindag, antrent & plumisurs dene 'eau et poussent le fasdne devant sux da fapor & chasser
les poissona vers g rive; Aprés mvodr traversd touke la mare, il Brrive aux poissone de se trouver
erculén; lem hommes en profilent alors powr les jetar sur la sol d'un mouvement brosque et se
hatent de les ramuasser. Apris de crues d'aueds, il ¥ & souvent dea poiascris abandannés sar la
pable; or1 Jex Tanaess bout simplement et on len fait séchar. Jam ai vu un penier dans un
carnpement de Hel Oubet campé préa (p. 1347 d'Amguid.

Cereains Dag Eali m'ont dit qu'ils saveiant phcher ..

La mile da |a piche eot done bout, i fait insignifiant chez les Touaregs sahariens ..
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p. 138 - Lagriculturs. - Las Tousregs da I"Ahaggur, élant avant tout des pastaurs, n'omnt janmige
portd inlérdt & l'agriculuure .

La création dw la plupart des centres de culture de UAhsgear ne rementerail pas & plus
d'un midcle, Elle s sermil fite sous limpulsion d'4léments srabes installés dane le pays. Smalea
laa oasin de Silet ot 3¢ Tiheghin seraient beaucoap plus ansennes of daternient du tamps des
auttans Imanan, Ceux-ei auraient fait venir des marabouis du Towat, gui auraient fait
connaitre Te aysthme dirrigation par foggara Clast du moins la vevsion recontée per les
Touaregn Or, la dachiffrement da Triomphe da Cornaliun Balbus now  apprie qu’ Ahelases
existail, d4ja A V'époque et qua ¢80 nem ne signifis pas wutes chose gue "lien qultivé”. En outre, de
nombreur centres da cullure .., présentent des treces certaines d'habitet enden . qui
s'schelonnent wur touts 1a longueur de la zone cultivie ot reflitent des ingtallationn étrben &
Firngw de calles des cultivetenrs ectusln ..

La jeuipesnce de lg Larrs appartent b ceax gqui Uant subivée len praminrs ou, o qui sersit
plus ennct, & ceyux qui ont contribuf lew pramicrs & la mettre an valour, soit par guz-mime, soit
par pergonnes inlarpoades. La terre, pir elle-méme, appartient & 'aménokal, mais celui-d la
ehde & bail; &n contrepartia, il perpeil chsgqua snnés un impot, “mesk”, sur W récolte . {p. 136]
La terre peul done evait pour propridtaits, soit 448 “imonhar” (noblea), soit des "imrad”
[vassals], voire des "éngden” [artiaene], meis jamass 4 ikInn" [sarfe] qui, sur, sont o propridtd
ces préokdenta,

Ca v sont pas les propriétaires qui cullivent, maie den iklan détarhés & ce ravail par
lours maftres, des “bomlliten” [mulatres issus 98 prreenis mizes, tovareg et nair] cu des
harcatin. ... , Noirk effranchin venua da Toust ou du Tidikelt avac un contrat de fermege.
Seuls, parmi les imred, lea Iklan-an- ..
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Eihnlo groap; OVYAMBD

Au jhor; CHI. Hahn

Titles Thea Owacthn

in; CHIL. Hahn, H Vedder, L, Fpuries, The Netive Triboa of Bouth
Weat Alrica

Pulllaher F. Casr & Co,, London

Yoar: 1A

Text

p 1 - Ovambeland is & fat, sandy counlry interaariad by & netwrork of lroad, shadlow
WALATCOUT RS WD WD EA D han Ak .,

... During geod rainy seancne Che sthanss become flooded from Lhe north, submerging ot
tirnes as much an thrae-AAhs of the country. In the dry sapsan, on the olher hand, U Large
grass-covered mrsiches formad by them offer grod grazing for stock. [n them alse are dug Lha
watarholes and atorage reserygirt for rein water. On the raised ground between the oshanas
Lhe inhahitanta make Cheir Relds and build thair ke ..

p- 1B - Systam of Triba! Government. - All the Ovambo Chiefs sxercise autocratic rale over
their subjscts. The Chiefs rule is uprema The lend, people end all other proparty netminally
balang to him. Counsillarg and hesdmen ura appointed by hic over allotiad arsas and wre
responsible Lo him for their reapactive distriets. Petty casew or offanses ars trisd and setiled by
them. Berious crimeq and dishurbancas with which they ars unabls to cope are referred Lo the
Chief, Tnter-tribal questions and affaire of State ars attanded to by the Chief parsanally. The
counse] and advice of tha oldsr and trasted councillers are sought by him in ell matters of
aerious importance end generally datermine the lne of policy to ba followad. The Chisfas o
rule alsg pdjudicaten on cases of theft, murder, maids or tike offenses wham headmen or
councillors are unable to deal with them sabinfactorily ..

p. B0 - Inier-tribal fauda parerally have Lheir origin in dispates over larritary, weter-rights,
interference with visiting subjoets, cattle reida and az forth ...

p. 24 . The daily wark of & man in the wyerage kmal is nol as variad and strenuoun as thal of &
womern. He supervises mnd carvies put all dukies in connection with hin stock, seen (o the
milling of tha cows, kecps his howma in repairs, cleans out walerholes, manufactures all
household and sgrieultural implementa ...

Aulhors ¢, Clarsnws Bmbh, B Moorsam

Tiila: Urnderdevelopment and Clasa Formadan ln Ovemboland, 1584
17

in: H. Palmer, N. Parvans, vdiinr, The Boots of Burel Powverty io
Ceptral and Scushern Africa

Paoblizher: Univerilly of Californly Press

Your 1877

Toxt

p. 8B - ... The powers that wers vewtad spcifically in Lhs king's person were intimataly linked
Lo ecslogical conditiona In ideclagioal terms this was axprassed in D balief that Lha king's

greales power wan Lhe magical ong of making D raing fall, and it is sgmificant hat almasal
all reported caves of dethroning were fustified by Uw inshility of the monarch to parform this



vital function. Tr practical terre it wae the king whe organiced corvés labour to dig the large
msaTyoirs [chipacas) W store the Noodwater, and it waa he who hed to take the difficall
decirion of when to start planting, judging whether the rainy seanon had slaried in carmest. 1t
wia the king who strictly preserved the fruit trees and checked cxctsyive deforestation. In an
aree where climatie conditiona were so precarious, these aelivities wers easentinl lor the
survival of the whele commuonity and legitimaled w certain degres of centralization. Anothar
spurce of roynl power wan conbrol of land, sll of which wis ullimately the “property”™ of the
king, althaugh wizict righta of umfroct and the axtanded permantnce of settlements limitad
this in prectice. Lend woe abill in gome sensa an opean Tesoarce .

p. 116 - ... Por ihe dethroring of Lhe king of Humbe in 16891, see J. P. do Nuaaments, Da Huils
ki Teorad do Humbe {Huila, 1831}, Prolopue; not el kings were credited with the game pawar
Lo maks {ke rain fall __

Ethnkc groupe OYIMBUNDL

Ay Adrian C. Edwards

Titte: Tha Owlmbuondu nader two soverelgniles
Publlaher E{A - IAL O, Landoen

Year: 19l

Year of nurvey: 1 By 10858

Text

p- 4T - . ' The position of tha traditional headman nowadays lecks claerly defined powars, or
mymbolie value, A villagw i fewquently known by ita founder's nama. Tha headman is the only
param who ean speak of "my village™ as opposed to "our villaga®. The Bring of tha long grass in
the dry seascm: which warks the beginning of the great commungl hunta in theoratically begun
by the village haadrann, though this is not aleays adhered to in practice. The haadman doss
not take any Active part in leading the hunt, nor are the peaple who go on & communal hunt
notossarily monfined te the inhabitants of one village. He has "to show land” to new-comera to
Lhe village, Thin reflects a more! rewponmibility to hin paople rather than wonirol of lend teoure,
gince Lhere ig alwayn apare land away from the villagoe which wnybody can culbivate. He alsa
han the responnibility of hearing minor disputes. He raceives Front the {p. 48) villagers n
certain, not very marked, respect, which may be increaned by much lactors as kinship Lies
beLwsen him and them, and his personal qualition.

Mor is the villege itse!f cloarly defined ag n social unit. It does not possess Rhy corpcnts
righta over Fshing and hunting sites, or contro] Access to Arewood gathering ..

p. 63 - ... The ides of the village ai e corporele group with & jural and political parsonality
rather than & residenlial unit heas ot swrvived Lhe break-up of agnalic solidity, the
disgppearance (p. &4 of the men's housa, and Lhe hepdman's lose of stabus ..,

p. 63 . [ am Lld that rice coudd be growm in the siream valleys ..

Umbundu country is well supplied with water in slregmy and rivers, and the Crambundu
have built irmgmlon channels wherever posaible ...

. B - September 18 & good rponch fbr fakdng

There i no shortage of land, end hence quesdicons of 1and rights seldom eome up in so=ial
relations. A vlllage headman has no rights over land oulaide hiy village, and evan within &



L.

village thers are strips of bush from whith a new gunden can be cut. Land is very oceasionally
sald ...

p- 67 - Pishing and hunting are practised, bul desgits the ingenious fish-treape, nola, prisons
and waira used for the first, and the poputar enthusiasm for, and ritual associelons of the
aecond, neilther dominalen the actual fooud sapply and ecologire] harkground in Lhe wey that
maizg doea

Mario Milhelros - O Malerss - Masaric Adeninlstratin, Loands,
1082 o, BE3—10, 1884

Group 7. Social patierme, Mo, 48,

Yillages are built along RIVERS, Theow are divided ioto thrse sasctione: one whers WATER
i1 Tegsh ad Tor drnduing wrd cotking: ancliver whare posple wash thamsalven; and che Last where
CRAAAYE Il BORKad,

Hanebone. n.

The woman whe scaked Mer castivi whers water i fetchad o drinlung o fbr athung,
aghinst the village cuxboms, 1 cenfured by evirybody. [t ey Al kappen chal her coraava 1B
thTawn Awey and shs 15 insulced,

Greop 23, Borial palterne. 1291

Earh Macacs will trast eve'y paasing Foraigner with reapset, giving him all naosssary
mformation and food end WATER if he s him hungry or Uhirsty.
Ch.12. Crirmes agninef property. 114

Every parsoni who, by force or by Lhreat sgminet olhver pophe, sexapies land or OTHEER
IMMOVABLE proparty, claiming authority or paassgion on it, or ila use, will be addrenssd an
“mulfi” (Lthisf) end “quilas” (crary), inauliesd and thrashed by sverybody and sxpallesd from Ehe
village

Carlos Albwrn Madedros - A palonleagso das terras altas da Hulla Evtudo de
peoprafis homans - Centro de sstcdod grograficos. Lsboa, 1978

p. 111 - ... The ruler of Huila had the enviable fecutty of “making RAITWN" . 'We hnaw af ene
Hu!la ruler, Furmens, in the middle of the laat cenbury, who Lt bhis throne becanss he wan
unabi# ko pat rain doring a period of great drought ...

p. 429 - ... A0 other question which has been well clarified is the initia) inexisence of eny Eype
of [RRIGATION whatsoever, When it firsl sppearsd, the techniqae was conzidered strange, and
#ven provoked repulsion. “Autrefbie il #ait ... interdil de creuser Ses cananx pour frriguer los
champw.” { from AL Lang, C. Twstewvin, o 303) ... The chial of the Airet Pormuguses commurnity
which sarne from Brasil to setthe in Motamedes, Barnarding Castro, visted the Huila platean
and was abrwrk by the fact that AIVER hanks ware not used br sgricultural parposes. [n his
reparl ke wrole: ¥ 1 ascribed Lhic disdain for rivers aod oreskoe bankes Lo Uhee denioe not bo
Lakha pway pastores for their catlle and sheep: calils ia Lheir moa cherishsd poasesaion.” ..
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Eshnke group: ALZD - FOM - NAL O (Carcla IFAlLsAs)

A U ary M, Farnand Audcke, Gotvernanswnt Goodral da "ADF
Tite: Coutumler du Dahamey

Publlsher: Loprimerle du Couverceroent

Year: 1B8%

Text

p- 458 - La propristd sollsctive ne es troowve que dens loe droits d'usage que L habitanls 4"on
villege a8 reconnrinsent dane un cartnin pdrimétre autoor da ce village: pratiqus de 1o picha, da
la coups des bois, da 1o récolte dos régimes de palmier, ste Cenl 1o domaine éminent du chef da
villegn.

La droit ds propriéts, ta] quiil & étsd défini, egt inviolable ..

p. 438 - La coubnme ne songidére que les servitodes disconbinpes & apparentes, La posscssion
sl & les établir, Tout indigéne qui use da on droit da servitude ne pewl ¥ opdrer aucun
changement; fingi fur Un passage menant & wn ours denn aprks avon traversd, une proprkld,
nul ne pet crowser Ses Lrous & vsage do pibges,

Lea pervimdas visignent Lelles-mbmes par lo non-ussge: sans dmitation de temps.

Chagqze village posabde son domeine public, qui ewt un boig sacrd,

Eihnlc group: FON TPAROBCEY - GOUN de Porko Nove

Aulhor; Goonvernement General da FADOF - Colonla dn Dabomey
Tide Coubumlear do Dahsmery

Pabllaher: Impricerie du Gendveroexent, Formo Movo

Year: 15519

Teoxt

pp. 33-223 - La propriétd collective du village comprend das terrains indivis, cenisds sppartenic
perscnnellmmeant ao roi, entretanus par e village et sur lesqusls tous ont droit de ewlturs,
pacegn, affouage cu de chasse oo da phcha; anfin das sources, den puita,

Cun bigrg gont inglidngbles maip pruvent cependant dbrs loodée ou pridés.

p. ZM - [ existe enfin une explee de domaine public religiens: bois, rividres, lisur sainta,
tarraing wrvant 4 Tinhumation (en cas de mort par malade contagwasns), inalisnehle st eacrés

p. 225 . Copmndant i1 n'y » pas de véritable proprigid do sol. Ca n'esd qu'une poasasaion doublde
dun waufruik,

p. 226 . 5 le chf ou voi podsdds sor tous les tereaing Quals qu'ils seisnt un droit éminent -
Sélegus qualqremnia (Fla.-Files, Padabe) an chaf da village - i} ne Ta qua par 1'interm ddial e 41
chef da In terrs (Adnon cher Iss Foans). Le roi ne pouvait rien feire sana 108, En offet Lo Corre eud
thosa wazrée ot b chaf de tarre sat la desepndant du preminry ol de fumlle ingtalld sour Te sol



L

P 227 - Le roi mveit le drgit dminent war toutss can tarces collectivas, en laissant Ja Jouisparre
aux villagen ..

g B2 - Lo droit éminent du roi ¢tail sans limites mi restrictions chex les Fona d'Abomey,
btauoup plus atténud chex log Gouns de Porto-Novo ob les chels de famille se ronsidéraient
presque comte peira du roi. Et <'est pourquoei ity ne toldraienl pas que 1o toi cadit en lozaton
len terres sur lesquelles il avait un prétendu drait éminent, et dont ila avaient la jouisaance.

p. ¥ - En principe, lea permis foccuper dtaiant accordda par 1o chaf de 1n tarre.

Ethnls grouge NAGO - DJEDS

Anghor: {rravarnament Genarpl de 'AQF. Colonle du Doy
Tiile: Conbum bker du Dabomey. Coutumes Nago et Djedl.
Pahlish er: Llmprinewrie do Goverment.

Yo 1832

Texl

p. 500 - Habitation, - .., T existe dey perviluden de pessage en san denclave: de mime powr lea
servitudes d'scoulament den eaur, guiwn D) mauntik jemais 1dée d'envisager comme wng
miteinka & pen droita

Domaine public, - On n'e, dans la tigion, que des connaiggances lie vagues +f, par suite,
aucune concdplion persninelle pricise & cet égard; on aeit gque 'administration, prar des Taison
d'intértr pEndral, s ménage le droit de disposer de cerlming terrains Au bord da la mer, des
flevves, dex marigots, et I'on ne proteste nullement contre un élat de chose qui perelt
parfaitznremt natursl,

Bien allectiln - 1] txiate des biena collactifs de village, prairies, boislaillis, palmiers-raphia
ds Tonrigota ...

P P48 - Servitaden ou sarvices foncisre, - La coutume se rapproche de notre Cote Civil, surtout
quant & |"écoulement des eanx ...
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Elbnic group: HEREROD

Auithor: Edwin M Wilmsen

Title: Those Who Have Epch (ther: Ban Ealadons to Land,

TH E N, Wilmsen od. We are here. Politics of Aborigenal land tenmaors
Pobllahar; University of Callfornia Preas

Yenr; 1558

Texk

p- 84 - The relevant features of Herera land tevure will b surnmerisaed brisfly. Tha prineipel
unit is the "onganda”, & settlement unit coratitoted by o set of petrilineal afilintes wilh Uhair
wives and children, matrilinesl kingmen and afnes may ba incladed, and may aven be more
niumarpig, but never organizationally dominant (Gikmon 1959} Ozongandzs heve associalad
gectons of land far grazing in which are located "ozohembe™ (ging., chambo), caille posle
comjeinied b0 watar sources of varying parmanence.

Almagor (198050} vividly documents that a Hererc's rights in lend are traced exclusively
through kin networka Rights to pasbare derive from the concept of locality; a person allached
to & apecific lmlity cannot ubilize andther except by activating his strueturel Bnks to
individuale in the other Tocality (Almagor 1978, Lutting 1331-96-37). A person’s idenbfication
with natal housshold and leenlity is lifelong but links to kindred housaholds and localitien may
be involed Lo change residence, Cwnerphip - aguin, in the sense used here - of land and
chattels in vesled in Lhe kindred grovp (Vedder 1933; Lutking 1933:96-97) ...

Fossewsive particles are appliod to persons 2nd Lhings, and, once entablished, righta to land,
watar aources, and chettaly remin in che group. The walla at CasCan, fhr sxemple, am the
contamporary stalea of natural springa that have been progressively dosrpned by Ovgherars
gin¢x the mid-1330s; each well has passsd in ownership among & sel of patrileneslly relacsd
e, Purthermoore, the division of graxing Iand emoeng CaeCar catile ownera - Hersro, Thu and
Tewank - is auch that each el of honseholds has ita own section. Bimiler selllsment-tenore
rules have been described for the Bakgaleged: (Camphell end Child 1871 Hilshoaek end
Campbell 10680) ..

p- E5 - The impariant (hing to nole is the structural commenality of land Lanure among Ban,
Qvaherere and Batswana ... the tonure pystame of the different compeling peoples wers
intelligible (0 ¢ach othar, and thelr scological requirements wern to anma extant complemenlary
rather than conflicting ...

p. 66 - The Ltarature of confllicd ar Ovaherers 18 vrat ..

Eilhznic group: TEWAMA

Authar: L Bchepern

Title: A Handbook of Tewsne Law and Cesiom
Publliher: Oxfard University Press

Yanr: 1B38

Text

p- 153 - Land Tenare. - When what is now Bechurnaland Prolecioreis same under Brilish
conbrel i 1585, ¢aeh bribe lived in & toritory of ika own. The Boundaries betwreen them,
however, wera not clearly defined, and disputes aver water and praring wers frevuant along the



.31

bordern, wherg Lthe eattleponia of one everlapped Lthose of ancther ... Insida the Reaerves Lhe old
Tewana system of land tenure pravails, and ro attempt han been made by the Administration
to alter it .. heve the Lribel myatem of land tenure may be seen fancticning in as pure n form =y
can ba faund anywhere in South Aftca at Lhe present time. The control of 8 Europasn
administration han of courss insvilahly Limiled Lhe full and free sxploilation of cheir Tand by
Lhe Nativas

p- 186 - Control over Lhe lend and ite resaurces ia veslad in the Chiaf, who szereises it through
Ltha headmen of villeges and wards ... nona of tha land in kis property.

p. 207 - While in affect arable land iy thus trantad as privets property, the Chief nevertheless
retaing itimmte contral over it ... Tt 48 held that no man should hava prescriptive rights over
land which he shows nio intention of using ... The Chief mey on octarion daprive people even of
lend they ere actually uxing. This happens, &g, when & man is compulsorily moved from ane
villnge ta another, or if the land he i cultivating in required for some tibal purpese, &g boring
for wenter. The man thus digpossessed is always given new land lsewhers; but. aven altheugh
he is thus ¢compenaated, it is shvious that he hes no sscurity of tanura. Thia mare than
anything #lss ham militated ageinet improvement of the land, suth a3 fancing and attampts at
irrigation ...

Grazing and Watar Rights, - Evary man in the tribe is entitled to fras grezing and walar
for his cattle. The catileposts (meraka} are generally situated a considerabla digtanee from the
village settlaments, often = day's joumey or more by foot. They are smply graxing statians
selected For their accesaibility to water and for the quality of their pasturs. The cattle ETRIE in
tha open veld by day, and at night are brought back inta a apacially erected kranl (leaska} or
encloaure made of thorn-bushen. The kragale ers not kept permanantly st ane spot, but shiftad
aboul wesording ta water and grazing conditions. During the dry season they are ganertlly
lecatsd nimar to rivar beds or bereholes, every man having his own apecial nite ta which he
always powa, In the mainy seasen they are moved farther inland (p. 268) to Franh pratires,
where an old kreal i renoveted or & naw cnm boilt in the immadiats vicinity.

Prasiurs land was origlnally alloliad by Chief to che wards of Lha wribe, Earh ward chus had
its v ealllepagla tagelher in Lhe peme diskric, spoken of ma ita negn {veld) or lefatehe
eountry), and supervised by its heedmen ... All members of the ward had the right 1o keop
their catlle in this region, and grazing and water righla within it belonged only to tham. The
Chief had hin own gpecinl parture lands, bot cruld alse move his satibe Lo any part of he tribal
tarmilory for graving ..

If, e, 8 man is dissstinfied wilh the Jand whers his cattle are grezing, he may eak =
friend in soma alher part for permission to depusture Lhem Lhere. Ot ha may approach Lhe
Chiaf, if ha has no Frisnd i Lhe arep where he wishes to go. The application in eilher cane
must be refarred 1o the haadmen and olher members of the ward Lo which the area belonga. If
thers it rogm, they tay allaw him to make his catapeat with Lhem and to watar hins catde
Lhere; bul Lhay Alse have Lha right bo refuse, and ko gjerct him if he ttwepmasen. IF Lhe applicalion
ia refuapd, ha must remain where he I8 or seek room somewhars alsa ..

There in Al generally a geod deal of pasbure Tand not specifically allocated bo oy ward.
Any men chessing 1@ do eo may graze hiy cattle in thesa nautral areas without perminsior
Sometimen, however, a man will meke himself a cattlepost in a hitherto ungeeupied part of the
country. This will then becore known ea hia veld, end paople who may subsequently wish to
eract their cattleponts nanr his must first obtain his permission. Among the Kgatla, when
shartage of water wes lnnding to pressure upon the graring roeund much water supplies 83 were
availeble, [eang [1926-71 (p. 209) declared that all why weuld dig wells awey fram the localities
used by most of the pecple would be given sole grazing and water righta in the vicinity of the
well far & peried of tén years. In sonsaquimce = number of wellt ware succesafully punk in the
remota north-wastarn parts of the tribal Bagerve
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The right to watar cattle at certain drifts or poale in the rivers 18 confined te the people
whose cattleposts are ahitnally located there. Gutmders passing Iy or driving their cattle
through the dimtrict alao have tha right to water their cattke there as they go along, end nesd
not neceasarily seek parminsion from the lecal people. Bul if 6 man wishes to water his catthe
there for any length of time, he must chtain such parmismion. Shonld he not do 80, the owners
have the right Lo wject hito. Tn the late winter and spring, e» tha pools run dry, disputes often
erisa through herdboys Lryving o weter their eattle without perission at gome adjpeining drifi
or poel still holding water, Such dinpuates were more frequent in former times,, when, if ig aaid,
fights betwson the herdboys were almost n daily coourrence at this time, Nowadeyn, since moat
people water their cattle in pits or wella dug in the bed of & river o7 same sther auitable spat,
disputas have bécome less common.

A men han the right, subjeet Lo the permingion of the Chief, to sink & well anywhere in his
own district in order to water hie cattle, and may sink an many wella b be wishes, But he in
expected alse to considar the righls of others, He should net, e.g., mink & well near the areble
lande of same outside villags which meay happen ta be in the district, leat his catile destroy
their erope If an cutmder admitted ints the district wishea to aink n wall thers, he must first
peck permission from the haadman, wha, together with him, will survey the land and show him
n soitable apot. If the headman refases ta grant him permission, ha may apply to the Chief,
who if he snes ne good reason for the refuns] may order the headman to withdraw it But, if e
men enters & district where he (p, 2100 han not been permitted to grate his cottle and sinks &
well there without asking parmission, he can be foresd to lenve it, aven if ha has already sbruck
wetar. The well the becomes the property of the headmen,

ALl wally were farmerly regarded an common property, where anybody graxing his caltle in
that area oould water them, But it has praduslly batome the law that only the peopls dipging
tha wall are entitle ta watar their cattle thers, Anyhody etse winhing to nas the well must
obtain ths owner’'s peminion, failing which, if he trespasses, he can ba pipcted or punished
The owner can rofige water Tor ancther man's cattle, bt 1 ound to give the msn himaedl
watar for his personel needn. So, too, people making dama for themaalven, or despening pana,
hiave privats rights over the waber, which tannot ba used without their permission. Should a
man, after digging and using & well, leave the place, no one alss may use it efterwards without
his permission, He can coma back to it at any Hme to take it up agnin and, if he finds some one
elee uning it, can ordar him to leave, Sheuld the treapasser fail to obey, b can ba punished.

Among the Xgatls, Lhe boreholes sunk in various parix of tha Lribal Beserye through the
initintive of Iseng in 1926-7 are commen tribal property. Each borehole in looked after by 2
amell committee of local cajlle-owmers, whe are responwible for ite upkeep, purchasing the
necessary patrol, 03l and pareffin, and paying Uh man running the engine. Everybody watsring
his catUs thers must pay every seanor. G per head firr catlbs, and 34 per head for sherp or
goula to meet the cost of upkeep, The boreholes mora recently wank (in 1334} were Rnunced by
amall groope of men, "companies”, as Lhey are callad, who alone ére entitled to water Unere,

Welln mre alse sunk for domestic use in the river bads ¢lose to the villege. Many warde
have their owm special part of the river in which they dig such walls. Cutaiders wishicg to
meks walls there must cbtain their perminsion, failing which the Chial muat be asked for
permission b dig semewhere alse. Such wells ara somelimes owned in common by all the
membare of the ward, who contribote towarde the cost and assist in minking them; somelimes
they are owned collectively by a number of families; and sametimen & well is owned by a singls
farmily. The awners of & well have sole conlrel over it They may allow Friends to take water (p.
2113 From it for domestic purpeses, or ta weter eatile thare; but no one ls: may usa it witheul
their permisgion. Water is not wauslly seld, except ameng tha Ngwats, where it in axchanged
for bran or comn. During the dry ssasen, when there in no standing water in the rivers, tha
people rely mainly upon thees wells, which are alweys kapt locked up by the awnars at thia
Lime to prevent them from being used without permizsion.
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p. 63 - Chaice oF Site. - Whabever Lheir origin, adl faw williges in e bribi] terdtory must wtixle
ut awiken yalesled or approved of by the Chief ... In gelecting Uhe aie for & village, slention in
paid chiefly to the water supply and the profimity of good ameble land.

. 176 - Fenwing and other ifaprowvarnants, - Theos a0 Bles nothing in triba! law to present people
Fremo itaproving their Jand by bailding small dams near by, a0 order e provide watar fbr
domastic purposs and for Lheir cattle during the ploughing scason. A fair number, in fad, have
dore mo, and wome have ales Meneed in their damg wilh barbod wire to Esep ouk stray eattle. I
have not heand of any people making uae of the dame for irrigaring their fields, howaver
although iF sufRment waler is storad in Lham Lhera ia no reascn why it should not ba sHempled

p- 229 - The Control of Graxing Land. - As will ba chowst more Fully n the next chapler, 2 man
may also be parmitted to sink B well or build 8 dam in the district whars he Esepa his cattle,
The spot. will then be regarded as his speciel preserve, 2nd he iz entitled to legal protection o
others endroach upon him, Owing Lo the improved tachniques now availabls for tha provision of
water gupplies, and, in the north-eask, Lo the devalopment of dairy industries, » few progressive
men have made far more efaborata cattleposta than are wapelly found. They heve sunk
expanive wells o7 even borsholes, equipped oceasionally with windmilly end storags reservoira
and fenced in with barbed wire; they have also put up feirly subatantiel boildings, and begun
to cultivale apineleas cactus as winter feed. As these developmenta indicate, tribal law does not
forkid improvementa, nor is there any apparent fegr of erbicrary confiscation or ramoval.

Movementa of Cattleponts, - We Aind then that, although there are oo individazal hoeldings of
grawing lund itaelf, ench man penerally hae 5 spedial sita for hie eattlepoat, and others must
refrain From plaging theirs too ¢loae to him. Howevar, cattle seldom etay all the yerr round at
orie pleca. They are moved about mccording to water end prazing conditiona, During the dry
seamor: they mre kept at the main cattleports, which are situated near the wells, dame, and
bareholes. People who cannot afford to previde themaalves with such privats sourcen of water,
ot to pay for shering them, have their cattlepesta instesd near the rivara ar other watering
places that ars opan to ell. At this tima of the year, then, the cattle are concontrated round the
more permanent water mappliss. During the mainy season, on the olher hend, rthey are spread
more widaly over the district, and drink from pans and cther purface waters, As p rube they
ronm ahaut freely, but, if there in eny danger from wild beents, their herds may build
{emporary poata in which to keap them st might

Excapt in the Malets and Tlokwa Beaarves, whers thera are no recopnized administrative
divimigng of graxing land, the sersonal movementa just deacribed are normally confined bo tha
digtrict where & man hos hig cattlepost. As 5 rule he may not take hirn animala outside it to
graza in eny other digtrict, unless he obtaine parmisgion from the oversear concemned. In the
Egatla Regerve, many men have acquined grazing righte in two seperate sress, using one in
the surmmer and the other in the winter. [n the larger Resarves thin iz seldom necessnry, Knoe
moat of the districta are big encugh to provide grazing and water ell the year Tound. 1t is only
in Hmes of drought, when there ie 2 marked shortage of water aad the Tatler bacomak
absalutely neceasary, that cattle from different districta are sllowed to mix end grazs togethar

in the vicinity of such permanent watars an are availabla.
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p. 279 . The Devalopment of Weter Supplies. - Eainrnaking and other Bozial Usages. Tha great
valugs attached to weter by the Tawana is refleclad in many of Uwir prastices. In pre-
Adminigtration times, disputes aboot Uhe osmarship of walerholes aear the boandaries ware n
common cAus of inter-tribal warfera

Even to-dmy thern is much quarrelling cvar righta to water in the grasing areas of some
tribsen.

In the ald deys, moresver, Uvt agricultural samcon was in every tribe inaugurated by
special rainmaking seratoonies, which in times of drought were followed by olber and more
elabwrats ritas intandad to asummon and melt the recaleitrant rain-bearing ¢louds. The conduct
of Lthetw coremeonien wan one of the Chiefs main duties ta his trike, If he himself had not
rglared the necessary megieal tachniques, he imporied professional rainmakers from wall-
watertd paris of Sculth Africa, mnd they alweys worked at his request and wider hia direct (p.
2400 papervision. A Chief's reputation and popularity wers oflen detarmined by the nebare of
the harvesta Tenped during his fime .

Since the inblreduckion of Christinnity, rainmaking ne 8 regular fealure of Lhe agriculiural
calendar has besn abandoned apparenly svarywhere. 1ta place hee sometimen bien ralen by
"days of prayer for vain” instituled by the Mission Churdhes. But aven wilhin the las Len years
professional rainmakers huave still been amploysd in Gmes of dronght by Uhe Chief of soma
iribes, &g the Kgatls and Lhe Tlokwa

p- 243 - Weter Righls in the Village. - Opun watara.

In tribal law, the open waters of & river or pan tloss to which a villege ia settled can be
used fraely by anybody for drawing domestic supplios, washing clothes, bathing or watering
atork. Certain apots in the rivera are wagally favoured for bathing, but they are apparently not
epecially ressrved for thet purpose, For the sther purpeses, peoplas nermelly use the acceanible
shellowe nearest to which they Tive, but this is simply for convenience, and doea nict carry any
exclugive rights, Amaeng the Ngwaketse, Bathoen I forbade the weshing of clothas st tha apota
from which drinking wales was habitually fetehed, The only comparablas restriction of which I
know is in the Ngwato Reserve, where Kgame prohibited the watsaring of calile in tha (p. 244)
Metremanwen Riyver ot Serowe, and at the small spring upen which some villagea in the
Tawapong district depend for their supply,

Dama conatructed end kept in repeir by the milective offort of the inhabitants are also
apen to all for the purposea just montioned, except thet paopla do not bathe in them. Ameng
the Wewaketse, however, the Chisfa paesad B serien of lews relabing apecially to the use of the
"tribal dem” built many yaars age at Hanys. Batheen 1 prohibited the washing of clothes in the
dam, and Seepapitac prohibitad ita usa for watering stock from the cattleposts or for soaking
the wheels of 2 wagon. Hathoen LI repeatsd the prohibition ageinst allowing caclle fromn Uwe
posts to drink st the dem, bul naid that animeals kept et hema conld be watered there, prividad
thal oxen were always aceompenied by somoono to prevent tham from sticking in the mud
Anybody disobeying these regulations was fined. 1 do not know of similar attempts in clhar
tribea toa contral the use of dama, although mersures of same king seem necessary when one
realires that stagnant water inte which eattle wade ta drink, and in which clothey are waghed,
is sbl] being dvaws Tor domestic purposes.
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Walla and Bereholes - In the amallar villages, pita also are uawally made by communal
efart, and are thersfore usad freely by ell. In some of the towne and larpe villages on tha olher
tund, many & ward and sub-ward sinke it2 own it or well, knd nowadnys wn indledus] Family
oceksion Al doas so to, Peaple wishing Lo dipg & well for chamselves must ae & rale seek
poro istion from Ghe Chiel or village headman, but are saldom if ever rofulod, since Le practics
in sneouraged, To pravent erowding, & ward sometimes claims preferential dghls over U part
of (bt river nearest Lo it, and inaiats on being contulted before an outeidar may sink & well
hame,

A well ia raserved far the use of the proup or femily by whom it was put down. During Lhwe
winter, as surface watere Tun dry, people rely meinly upon their pits ar wells, aspecielly for the
watering of such zattle as are in the village. The battar types of well sre kept lecked to pravent
their uss by uneuthorized persone. The other cannot ke mimilarly protectad, and tha owners
have to resort to viclance or to the caurts if they find anybedy ataaling their supply, The
Haatln, and probably cther tribes nlso, even have o special form of ntagie by which o wall can
b “dosttored™ o that prospective thieves are bikten by snakes! The owners, however, somelimes
allow others Lo shars the uss of L well, either Uough frisndship, or, an occesionally among
Lhe Ngwato, in exchange for B paymeant of corn or bran.

Nowadaya maat af the towna and larga villeges eleo hava pood walls or borsholea, which
worn paid for either by the tribe penerally or by the Administration, Thess supplion are
accordingly regended as communal property. Howewer, the maintenares of the pumping plant,
atr_, involves recurrent expense, apart from the cast of oceasiongl repaire and overhaul. To deal
with the situation, variogs expedienty were adapied in diffarent tribsa. The Npwaksatse for some
time impoged & specal annual levy of 6d, & head vpon the tarpayers in Kanye. The Kgutla,
again, ¢laimed a s2psgnal fee of 1n, from avery woman vaing tha bareholes in Mochudi. O
peyment, she waa given a receipt, which she had to produce whenevar she cama to fatch watar.
The arrangement waa not very sabirfactary, however, because tha gmounts realizad varied from
yaar ta year according to the condition of apen watar supplies. Since tribal ireasuriea ware
created in 1938, there apecinl water raten have apparenthy bean withdrawn, and maintenanca
af the village wells end boreholea ix ngw a charge against tribal ravenue penamlly”

Waler Righta in (he Yeld, - Netural Opan Waters.

Weter supplies in graring and arable regions ere gimilar in kind ta those of the towns and
village. In some ways, howewer, By ave differently controlled. Matural open waters, like rivers
ahd pans, cant naver b reservad for private use, The Npwaketsse avwn hiavs & Jaw, patsed by
Seepapilao, thet prohibita the deepaning of & pan, or ite convermion into n dam; it is held that
mer making such imprevements would be anttled to claim exclusive rights, wheresa “s pain is
a nsbural water place that any cna can use.” The Hgutla, zimilarty, in the 1331 rejected 3
sugpostion put forwerd by [rang thet individuals ehould meke emall demas for themsslvos in
the Mgoterans River, to fwsat the watering difficalues dus to foot-and-mouth sordon restrictions.
The people said thel the Gver was communa) propeny, and that it wonld be wrong to create
private rights aver ita use

However, Lhere arg wome reslrictiong even gver Lthe uge surh open waler. All tha peaple
keaping Lhair catlle in Lhe game grezing dislrict have frea acceny at all {imes to Lhe pane or
strakehes of river falling within ita limits, An guigider travelling or driving ealle through the
digiric) in alse ontitled to wie Lhe waler white on his way, Bul he cannot keep hin cadile thers
for same tirae withaul permisgion from the sversser or Lhe secupants of Uhe place. Should ha
trespass, he will if pogaible bo drives awey, faling which & complaint will ba ledged againe

Mr. B. ¥, Lawreduen {DoC,, Higw aliosss Festnvr) adds the folbrwing oode about the bereholans Lo Manye: "Everybodr
bas momey 1o tha water ned con gete ss much water within resssn s in wantad, Whes waiar is shor, efforts we
e s limdy contum pion. The borehols sopplise are osed for domastic purposea aoly, and nat for wetering atdle.



him. In Lhe late winkar and spring, ss the rivars man dry, fights ofbn take place when herdboys
try Lo water cattle without permission at more Teliabte drifts or poals in & neighbouring district.
A8 we have seen, it 15 uraally only in times of gevere drought Lhat distriet mongpolices are
generally relaned; in less critical years, permission to use the watars of grolwer ares must still
b sought and obilained,

Privgls Wells and Dgmae, Demanda upan surfece walera, and equabbles abmit Lheir use,
warg much maore frequent in former times, To-day meny peeple waler Lheir cattle inalead ai
pite or wells Uhet Uvey have made for themselves, Anybody may sink one ar more wells in Lhe
dintriet whoare hie catilopemis are placed. But ke muat Aral oblain permaascn Arom Uve overseer
or, a5 among the Hgwaketss, direstly from the Chiel, The professsd object of Uhie condition is Lo
prevent over-graxing in any locality; the cversesr tnusl be patidied that Uee sile of the propodesd
well in 8 reasonable distance from Uwe wella already Usere, T this end he should eansult Une
olher ocrupanth, who are entitled Lo legal protection if e well io mede too close to theire,

Provided that thers is no sveh objection 10 Uhe sile, permission seems Lo be given rendily
encugh. Should che averseer for same reason rdune, Lthe man can appeal ko the Chief, who will
deside the matter on ita merits, [n general, Chicf have willingly allowed and even sncpuraged
peopla to Bink walls, so that the eountry mipht be developed and pressure upon outher waler
puprplics e diminished However, should & man make & well without permisgion, he may b
foried to abwndon it, even if b has alrady oleack water, Gometimes Lhe well is than elamd in
aguin, but uaaally it is approprieled by the Chiel, who may ellow Lhe ovarsasr to use it me his
OWTh.

An we have geen, wella cost more than some pecple can afford; comisequently, they e oot
very many. They ars aometiman put down by individuales, aod soeostimes by small groups of
men who shere the labour and expenire. The people who mink a wall are entilled to the sole was
of ita water and to protection sguinst trexpans, but they often sllow othera to watar cattle there
too. In mome tribes (o g Ngwahketsa and Tawenne), they cccarionelly demand and receive
payment from man wishing ta share regulerly in the use of the well, Among the Ngwate, oft Lhe
other hand, Kgame ordersd thet water must nevar b aold; it should sither b given Gresly or
not at all. In all the {mibes, howevar, it in the gemeral rule that travallers passing & well are
entitlad to Free water for themasalvea and their catile The Npwakatse formerly charged such
people a fee of 1k for ueing the water, but the practice, said to have been adopted from
Eurapeen farmers, wes abolished by Bathoen I

Dame made w povate enlerprise Tall inko Lhe same calegory an welle They may not be
brailt wathout the perenission aof the Chief or overseer, and they should also be placsd soma
distance npat, in order bodh to prevent over-grexing and Lo ensure (hat each recaives ita due
properton of flood waler, A dam can be wsed only by ils awner and those o whom he givea
purrisesien, wid, as ia dote also with wolls, he may fonce it to keep out stray calila.

Fublic Bereholes. - in the Kgatle Reserve, some of the berehaoles put dowm by the
Administralion in and since 1534 ware paid for either by individuals (liks the Chief and [kang}
or by small groups of men, locally known as "ayndieatas”, who sre alse responsihle for
maintaining them. As with wells and privats dama, the owners are entitled to the sole ust of
the water, but to this ripht was etiached the special condition that they might no longer share
the borehales that are common tribal property. We have previously notad that ecma of the men
are proponing to make fields near their boles, apparently with tha consent of the Chief I do not
know if any heve yel done o 14 may ba added that ell the members of 8 "gyndiceaka”™ seldom
belong to the same ward. No specinl significance need be sttached o this, sines wa have
Mraady seen that whatever ward segregation there may originelly have been hae now broken
down in almost every grazing district
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Tha olhar bareholer in Lhe Kgatls Resarye wars provided by Uhe Adroinistration, ecospl lor
ths five sunk &t the tribal sepenss during leang's regency, All Lhe bareholes in Lhe sther in Lhe
other Resirrves were alis pronided by the Administeation, Cansequently they tannot ke
monablined like thope digrwased in Lthe prevaoua paragraph. The reanlt, as already menliomed,
wag that the land round the earigr borehalen bonded rapidly (o became overgraeed owing to
the large numbery of caltle weing the waler.

p- 248 - The Ownarship of Water Bupplies. - [t eppears, from what has been srid ghove, thal
the Tawana fornterty regarded all surface walers a8 commen property, which any member of
the Lribw could use Freely. The only qualifieation was that the water supplies in g graring
district wara reserved for the paople koiping calle thers. But a man, by digging & pi, could
abquite sxeludive rights to watsr oy the meward of his indusiry, provided Lthet he remeined
within kis awn district and obtained permission ta dig from Lhe overseer ar the Chiel.

Sinece the Eurepaans introduced better methods of Lapping and conserving water, new
communnl supplies have been provided in the form of wells, boreholes, and dame, Dame are
mlso used Frealy, sxeapt in o instance among the Mgwaketse, whare special regulnations wera
made by the Chief. One the other hand, & new development resulted From the necessity of
mairtaining the pumping plants with which borsholes and some walls are equippad. Feopla
wighing to nge those in the graring districts most pay & speciel fee, and the number of cattla
allawed to watar at anch is imited according ta the gquality of the swrrounding praturss, Theaw
"tribal" suppliea are tharefore not "common proparty” in the same wiy: a6 Are Fivers, pans, and
aamna dems. Their use in more rigidly cantrolled, end the payment demended lor it
discriminelas sgainst tha poor paople.

Private water supplies nowedsys consist mainly of wells, and sceaxicnally of damae ...

Wa have seen that in some triben the owner of & wall 1s allowed to sell ite water to ather
paople. This eppéears be be o new development arimng from contract with Evvopeans, and
mmong the Mgwato the practice was szplicitly forbidden by Egama. The Ngwaketas, who permit
it, will ort the other hand not allow the man to sall the wall itsel. 1 failed to #nquire ints the
reasona for this prohibition. {p. 250) The Npweto Alac have it but 1 do not know if it soate in
other triben. The general rule in thet if @ men abandons his well it bacomes the property of the
tribe, and ia controlled by ihe local overseer, or dirmttly by the Chisf, who may allow otheve ta
use it Should the eriginal owner ever return, however, the well znust be restored Lo him, and
thoss who were uming it while he wes awey cannct continue unless ha specially permits them,

There remnaine the queation of security of tenure, It may be anid af once that tha cwmer of &
well normally hes ne reason W Fear that he will he dispossessed, Provided that he obtained
permimion to sink it, he can wee it & long as he likes, end when he diew it in inherited by his
childran, Chief Bathoen [T says on this point: "Bafore men can pot down walle, they muat
obtain the consant of the loeal oversear, who cannot aftarwards turn any of tham away™. The
number of good wells nowadmyn seen aquipped with resarvyoirs and windmilla or other pumping
apparntun indizates mufficiantly that trikal Ins mecognizea the validity of privits rights, Tha
sarne remarks apply alao t4 dama The fact that in the Kpatla Resarve therw are svenn privately-
cwned boreholes strangthens the wauerl Mative contantion thet there is edequale ssurity of
tanura _.

Apparerily, however, circumatances do exint undsr which a man can be deprived of his
wall. Arrording to Chiel Belhosan 11, a well can be confiscated by the Chisf (a) if the man puts it
doemn writhout permiasion, (b) in seitlement of B digpute, and ic) in ordar t¢ Lake it ovar for the
puhlir gond: nor has it hbiharts been wsual to give compensation in any af Lhess inetancss. The
first typa of expropriation hes already been discumsed, and I have no axamples of Ui thind. The
sacond, howaver, is dllustratad by Lhe following casn, which wisa dealt with by the Diatrict
Comminnatiar at Machudi in 1938



-88 -

Antipes Sello married the widow of Masebane Filane, on whose graring land he sank a
woll, towerda the coat of which she contributad twe head of cattle. Antipas and his stapson
Modine aubsequently quarrelled about the ownership of the well When the matter cams to the
Chief's court, Ieang ruled that the well should ultimately go to Ankipas's own son by the
woman, and that Antipas should help to dig encther well for Modise. 'This wes nat dore, and
tha dispute continued. The cane was tred again, this Bme by Thief Melsfi. He decided that
sincd Anbipas and Madise were continually querrslling ebout tha well, they sheuld each dig one
of their owm, and the original well would then be taken by himself. The judgment had not besn
carried cut, when Molefi wan suspended from the Chieftainship. His suceensar, in view of the
twi (p, 251} conflicting decisions, referred the matter to the District Commingioner's court. The
Juldgment given here waa that the well belong to Anbipas, but that he must help Modies 10 dig
encother, and pay bwo head of cattle towarde the oot

The ralevant faeture of this ease in Molefi's decinion, which, although not carried out,
thows Lhat the Chief felt antitled Lo appropriate the well for himeell, daspite the fact thet Uhere
wir 710 guestion af ita having been dug witheut authoncr,

Tha only other aspect of private ownership to whith reférsnce need ba mada iy the question
of prtnership. We have seen that severa]l men miy combsine to dig a well, whose walers they
use in eommmon. Should they subasuently quarrel ebaut the well, ag sometimes happens, the
mattar in decided pezovding te the nature of thi contract between tham.

P. 253 - Appendir A: Some Lawsuils Belating to Water Righta.
Loration of Well: Righta of Established Neighbours.

1. Flaintiff had receivad parminsion to graze his caltle end sink & wall within the diatrict
of which defendant waws (he overseer. Subsequently defendant allowed someons alse (o
member of hig own werd) Lo mink 3 well very closas ta plaintiffe, Plainti¥ protesisd that the
new well would draw off some of his water, and that there wan ne reom left for hin catlls 1o
Fraze in anm they warst to and from hin well. Defandant maintained that the new well was
not at all close to pleintiffs, and accosed him of wishing to apprapriata the surrounding
lend, The court found defandant b blame for not having conmulted plaintff beforshand
about the leeetion of the new wall, and ordarsd him to place the other man somewhers #lse
away from pleintif (Samoela v. Boiditawe Chisfe Tribunal, Serowe, L5238,

Wall Sunk Without Permission: Confiecation by Dwaresr,

2. Plaintifl pmplained that his well &t Serogwe had been seizad by defendant whe said
that the land belonged Lo him (i.e, »as under his rapervision}. Defendant admitls]l ekimg
tha wall, but aaid that both he and his predecesaor had forbidden plaincff to sink one st
the place. PlaindT agreed that he hed sunk the wall wilout penoission. Hald: that he had
no right to wink the well, and that he mus consequenly forfeit it (Trelayakgoai v. Malope,
Chief's Courl, Kanye, 38/1315),

Megal Charge for Wie of Waler.

4. Plaintiff and defendant were bots found guilty of having cleimed and received payment
from wayfares for tha wee of the water in cheir wall, although Kgama hed sxplidly
declared Lhie to be illegel. They were fined an oz ench, and ondared to refund the money
they had raceived. (Modibedi v. Tahekolopo, Chiclh Tribungl, Serows, L 1487303,

Cwnearship of Well: Breach of Perinership Agreement.
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4. Flainufl and defendant had dug and vused e well wogeither. Whan it geve in, doendant
decided to Al ancother, Pleintiff egreed to help him, and Lthay eoatribuled joantly towards
the comt of malerials pnd Iabayr. PlainbfF then refussd t2 help in the Hmbering of well,
and, when defendant in retumn would nod et him use Lhe water, he ook Uhe mibisr to

courl Held: that defendant was justified in his nction, bat thel he shovld refund the money

(P47 100} eontribuisd by plaintT towards v coat of Lhe wall, (Ratmadus v, Makgodes,
Chizf's Tribunal, Mochudi 4'1935).

P 153 - Appendia H: Agreement Belwesan Members of "Borehols Syndicats™. (Kgalla Rasarva).

The following "rules and reguletions™ {for a copy of whach 1 am indobied Lo Lhe Thstrict
Commissioner st Mochudi) illastrate Uhe kind of mgrecment drawn up batwesn memberz of Lhe
"syndicalas” formed to cblain bareholes For private wts in e Koatle Teserve,

1, The fallowing membwry of Uw syndicata shali represant Lhe gyndicats in all mallers
connected wilh Lhe Manlogs borehole, pumping plant, wie.: Chief Mmusi, Bogetau
Matlapenyg, Eliag Madubedi, Richard Molefe, NUhe, Rapalai,

2, Bogatm: Metlapang will act pa Treasurer for the symdicats and aceount for all receipla
angd dishursementa.

3, The ceat of e pumping plant wAill by equelly divided batween ol members of Lhe
pyndicale.

4, The cont of mainienance including repaira, ranawals, fusl, pumper’s wages, ste, will b
mel by 2l members of Lhe myndicate in proportion to U number of Lthe cable saach membwr
weters. Punds for thie purposs will ba collectad by means of a water tete payakle on ench
animal welersd, Thin rato will be fxed by Lhe represeniatives.

B. [ Lhe event of any member refosing or neglecting to pay hin share of the sxponas,
prcesding? in the Chief's Tribunal will be ingtibilad againat such metnbmr by tha
Troasurer lor the recovery of the amount in which auch member is in dafault, and such
memoer witl render himeel liable to axpulsion fom b syndicate,

8. Hew membmrs will bm eligible to join the mymdicale subject to the epproval of the
mejority of Lha members. The conditiona under which such new members may pin will b
desided by the represantatives of the ayndicate,

7. Any diffimaMies or dispules ariging zhall ba referred to the representatives of the
pyndicale whiosa desision ghall be final.

&, Syndicale reprazenietiven inclnding the Treamarer shall hold office for & period of one
yoar when represoniatives may be elecied 1f, at tha pxpiration of Lthe rapresentatives” borm
ol office no member of tha pymdicale desirea to have elactione hebd for new represontatives,
the represeniatives in office shall continoe in office for 1 Rariher pericd of one year.
Retiring reprasanlatives shall be sligibla for re-election.

p. 254 - Appendix & Sala and Hire of Walle,

Since drefting Lhe statement given abwrs about Uthe vights of pwners to digpose of Lheir
wells, 1 have received Lhe following additions]l information from District Commigsioners who
kindly inquired farther into guestion for ma.

Hpwato, - Wellz are never 301d, bul can be and are lent bo people; "nediba ke lefatahe”, "a
wall is (lika} Lhe land”, i.s. it cannot be wsed o negotiable properoy.
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Wella which are sbandaned return to tha Chiaf, end he ean ghvt thet 6 the others.

Thera is no Lrafic in wells and it ia a erime to chargs travellers e water, Thia has
changed ainee there wae large trekking of eatlle for bede purpases, (G, E. Netteltan).

MNegwakelws, - One instance in known of & wall having besn sold, Lekwee Modubonoka (Lern
wert), who way moving to Ghanzi, sold his well for two head of catile Lo Warnakeln Moatlhodi
(Tawapong ward}, Both men hed Lheir cattleposta in (the aame pres; cordequently no difficulties
Brosa, and no pertiission wat needal.

MHumerdus canes axist of peaple hiring out Lhe vae of the water in thair walls or dreme; Lhe
price depandn on Lha number of beanta watared and the period, but uauslly conaisia of & gheep
ar AN ox.

Some years igo A man sold hin dema to a Ioeal Europesn Lrader wilhout the Chisf's
permission; Lhe darm was confiscabed, and tha money relumed Lo the rader. People can
howewver sell their dama to fllow-tribesmen. (5. Y. Lawrenasn),

Kgntla - Tow cases of the selling of wells are known: (1) Kwailfane Mokgatle sald & well to
orte Ditantan for aix head of cattle {well gt lower Monametsana); (2) Patiri Mosskd 201d a well
at Manwane to Hwaile Tehwenetahwens for four hsad of catls.

Only one cans is know of the hiring of wells: [sang hired 4 well to Pilauta Makgmle for £1
10w per annum.

The selling of waler from wells and borehates s very commen. There are many diferent
rates. There is no tribal law regulaling che s4lling or hiring of wells or boreholey. (W, H,
Cairna).

Aulbor: L Bchepera

Title: Tribal Leyalatlon Among the Tewana of tha Bachusn aland
Prnéwrrborrg s

Publinher: Lund Hurmphries & Co. Lid

Year TBiA

Text

Appendiz I - A Reyninter of Tribal Laglalation by Tewana Chiefa.

EKWENA Tribe
BATHOEN 1 - (1885-1910)
p. T2 - 1892 Abandonsyd the rainmaking ceremonies,

p. 73 - Prohibited the making of wells or dams wilsowt the permission of the Chief.
(Tradibonzl¥)

- Declared that travellevs passing by & well showld reseiva free water for Uheir callle, and
b given preferance sven over the ool swopls,
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« Pruh bled the washing of clothes in Lhe tribal dam or in paols from which drinkmg
watar waa ohlaaned,

P T8 - BEEFAFITS0 (1910-16)

18913: Prohibitad the walering in Lhe iribal dam {at Hanye) of livestock from the
catilsponia; offendars will be fined & bullock. Alsn prohibiled Lhe driving of wigons inta Lhe
darom in order that the whesls should be soaked; such wagona will ba detained by the chief end
used Tor tribed work.

Prohibited the deepening of pans, "which ars natural watering-places open 1o use by all’,
and which tharefors should nol berame the mibject of private righta

p. &) - BATHQEN I1{1528 -}
1928: Laid down Lha following regulations for Lhe use of the tribal dam at Hanye:

"Calle from cattleppsla are not allowad to drink in the dam, but ozen horses, milch tows,
end amall slack, kept at home can do so.

The bitds on the dam must not be killed or troubled by anybeady.

When oxen go to drink in the din, Lhey moost b accompanisd (to prevent them from
aticking in Lhe mud}

Anyone found vielating this Law will ke punished.

1528: Imposad g levy of £1 per Laxpayer Lo pay for the coat of erecling a windmill pump on
A borghole drilled for (he Lribe by Lhe Adminiabratin,

1920: IT eatile speil Lha wire fonee of Lhe dam al MatMataeng bull epmp, Lheir owmer oot
poy according Lo Lhe damage done

. 83 - 1538 Prescrited that people bringing liveslock to drink at Lhe Lribel barehelss in
ETRxing artas musl pay an annual fes ascording to the number of their animals using Lhe
whker,
HGCWATD Trile
p. B - KGAMA 111 (1872, 1875-1923)

1877 {71 Prohibrited reinmaking, and substitubed a national dey of prayer for rean.
p. A5 - 1800 ("} Prohibilad Lhe rale of water from wells to travellers end Lheir catlle.

Prohiticed the watering of eatthe at poole wrd springa ¢hal supplied weter for domes stic
[Pu .,

p. 85 - TSHEKED] {arling chiel, 1926 - |

1940 Framed reguistions for Lhe use of the tribel borcholes in grasing areas.
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TAWAMNA Tribea
p 87 - DITEAFL) {aeting chief, 1868091}

Prohibited rainmaking and similar ceremanies,
EGATLA Trihe
i ) - LENTSWE {1675 19300

1842 (7 Lnstitubad o annual dey of prayer for min, and an annuel "harsest Lhankagiving”
{which in at the wame tine & commemoration of Uhe doy ont which Uhe trite ke from Lhe
Tranavaal in 1863},
p- 92 . 1924 (7): Ronved Lhe raanmaking ceremonics.

1926 Impossd & spacia) levy of E G, 10w or & hig ox per taxpayer lo submidize water-boring
ifi the Tésarve,

1927 Introduced a aygtem of "wealer rales” for peaple whoge cable were Wwken Lo drink at
the borsholes, and far women petting watar for domestic nesdn from Uhe barshales in Mochudi

P M - Appendix 11 - Tnbel "Codws” of Law,

As menilioned in the tant, the chiefs of two tribes (Npiaketet ind Tawenad oot piked
written lisks of laws fpr Lhe informetion af Ueeir peonle. Theos hicka are repwwdyood helow, in es
Lileral a Lranalation ne in cangialent wilh lusdiky,

NEWARETSE Triks
I Lint compiled by SEEFAPTTSO, 12 January, 1913

p. 97 - . 28, Travellers should be given waler (far Uweir callle) in preferencss even ta U catlle
of Lhe local peaple,

P B - 49, Wells and dame must nol b made sithaut the knowledgs (and permiosion) of che
thief,

o 3. Mo one may wansh clothez in Uee poola thet supply drinking water, or in tha Lrilml

dam.

Auchor: I. Bechapara
Titla: The Tewunsm
Publisher= EBA-IAL London
Yeam 1543

TeLt

P 21 - Natural watars and graeing are uzed in common, but any man sokang & well or
building a dam haw wxclusiva rights over the wakar it sonbaans ..
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p. 77 . Formerly the culbivating seancn wes everywhare inpuguraied by rain-making
ceremoniad, which in times of drought were followed by more glaborate epecin] waages, Thass
ceremonded wiere all organced by Lhe dhiel .

The normal rain-making caremaonies have now been abandonsd, byt it meny tobes there is
an pnnoal Church “dey of prayer for rain”, ariginally introdured by the misgionaries. Seme alag
conbne o employ profamonal mainmakers in Hmen of drought

- 27 - Many people have other formes of recumrent cash axpenditurs. In the Proteriorale, lfor
irtstance, catleowners pey special feos for watering their stock at tribal bareholes .

p. B9 - Large-acale activitien are generally organised through che age-regiments. Oncs formad, 2
regiment may be called upon at any time for pubdic servdce. The men's (pn 39 regiments
Formerly conatituled Lhe tribal army and fought its wars ..

With the plwlitign af inter-tribal warfars, Uheir military Fanctions hava largely divappeared
«. "Their other duties still vemain, In sddition, they have been userd for surh new tasks as
meking ropds and dames ... In the Pretecwomste regimenial lebhour was until very recently
compuleory, fpilore Lo perticipate when rummoned being a penal offence in trilkal law.

p 53 - Buery family-gronp, ward, villege, and section, in the tribe has & recognised hendman,
whose position i heredilary. Wilkin his group he haa very side suthority. He in responeible for
the maintenanee of law and order, and adjudicales over disputes belween any of his people or
invvolring Lhermn aa defendanis,
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Text

P 407 - Les droite mar Tes waux, 1e poisson et le gibier, - Cest dane o domaine que
Uindivedualisation des droite esl e moine avenct ¢n pays moas ..

La principale autoridé de conbrdle reale. en pays mosal, e meitra de la terre (et de e
brousas], ln tengaoba, Cest surtout 1w gu'l] convient de ne pay méonlenler ..

Lea droits du tengneba ot du nelm [chal] s concrétisaient & Foccasion den chaswy el Jea
pichea collectives; can deax autorités avaient en géndral deit séparément & une pert den prisen.

Souwe réserve des égorde du sy wemgmeha . 1a chagse ok ]a pBcha sont likrment pratiqudes
en pays mossi pendant les pdriodes d'oovarture ...

Lexploitant d'une Larrs, qu'il seit titulaire du droit de culture permanent ou simple
amprunteur, ne peut s'opposar, sous rdwree du droil qUil poasbde de proliger pey
amblavements, & Texercice de 1o chaene ou de 1a plehe par quicongque (en particulier, la prétear
coniserve can droits sur la terre protie), [T exists cependent dos usages kegua oo e qui concerne
lew bailues ot leg pieches collectives. La location des droits de chamse et de piehe resta (p 408)
une pTAlique INConnue &n Days moasi.

Les appx, courantes ou dormartes, sont, d'une fapon géndrale, placer aon Fadminisiralion
refigieuse du tengaohe. Nous renvoyons & e que nous avone indiqué A & nget dans & chapitre
eonaacrE au dreit &minent gur la tarre.

p. 284 - Lo droit Eminent awr Ia larre: In “tangsaba™ £t 1& Droic - Larticle 8 du coutumier
juridique du sercle de Ouahigauya {1953) dafinit winsi qu'il suit Te tenguobs: "Leg Lengrashas
sont len ¢chefs da la Lerre. g pont conaidéréa comma lea sustessours des premiers ocoupenta da
la terre. 115 nimik & oa titre gardiens religisur dea limilen dan divers champe du village”, L'article
10 du midmé moubufmier prddse que Les fanctions de la charge de tengeaba sant de nature
exclutivament religicus: .,

p. 408 - Law litiges feneiers dang & droit traditionnal. - La plupert des Titiges se produisaient et
ae produisent encore s sujel des champs de broasse (puge),

--. lea eanflits de limites nétaient pes rares, ..

La proafdure normale comportait Lea phases suivantes dans les litiges enire membrea de
budu difTErenls:

1. tentative de coneilintion par le chef de villegm,
2, en can d'é&chec, visile des deun perties au Twonbert” gui les recevait et les entendait

Le kormbere o chef de canten ne rendait son jugernent que plue tard aprés avoir pris Fevia
de sen familieles ou repriaeniants (les nayirdedamba) st des vieillards compétents { le tengunba
inkéread notamment).
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Il n'éteient pan d'usage de 28 pouvoir devant Fautorité aupdrievrs, dest-A-dite lo Mo Naba
tchel de royaume } ...

L'effwire n'était partds devant e Mo Naba que larsqu'il Maginsait d'un conflit de terre
entre devx villages, oo budu poisandts, et loraque I fonciliation tentde par & Kombene avait
échowé, cay Svidemment pasez rgre, Le Mambre en référeit ma kug'2zida ("chef de provines” selon
la terminclogie Adminislrative feanguis] qui informpit le Morg Nabe, Cf dernier faisnit
eannaitre ki volonid aux perties en eudience publigue.

Qualle qu'nit dté la décinion, une tares ne pouveit dire retirda & quicongua avant qua la
cultivateur qui avait ensemencd eal réealté ...

P 409 = Lo Ltigew loriciers, da mime que les gravas Litiges dw "ol de femme, pouvaient dtre
résolubd par le dépirt d'autels charpds de fontes vengerassen, les “tasa™, Can zutals ne peuvent
ftre retivde que per s partie qui & sallicild Tewr jupement ...

o 397 - Qutil §'agisse da 1e brousse libre ou den terres collivees, la tangraba reata le mattre den
snux, den animiux sAuveges ot des poissons. 11 intervient A ce titre dans 1o creusement das
puits ot dane Jes tniviax gui s= rapportent A "=au {sacrificea), T organise 18 baltues oollectives
et a drait & ure pert du gibier shetty, Son grand &2« ne 100 permet pee, en gendral, de sa
diplager lui.mime et il déldgué ses droita. 11 eacrifie Egalement & Uoecnsion des piches
colleclives el regoil whe partie des paiRsons ..

Partout ob lew tarrer ne sonit par plackes pous Mautorild religievas o tengsobe (cas de la
rigion de Duargaye notamment), cetle putoritd revieat su doyen du lignage deer plus prochas
potupants, Cast pe Teanma”™ qui autoriee las nouvaelles inslallations st efTectue los sacrifices & s
Terre; ceat lul auesi qui fait eviser |s "kombers".

Malgré la feible ulilité pratiqua de ees prérogetives, le tenpsoba eat un acteur important en
matidre da litiges fonciers, at wela pour deux raizcons;

1. ereque & sacrifices d'inatallation & écd effactod, ¢ {p. 398) bongsoba peut Pattasler

2, 0 cas de Luge entre deux budu™ quant & Jear droit de culture sur une méme paree]le,
Ie tengeoba et frdqueritient appelt car Iune da pes lonctione eat de tanir & jour Fhistsive
des terres de pon TERIOTL BON LEMAITT e emperte souvant e conviclion des tribuneus; et
paurguei il est devenu classigue dusaimiler le Lengsoba & un “cadagire vivend”,

Enfin, comme taul pritre de o scldsd noire, 1o tanpaoba avait wne compeitence pnale. T1
£lait neul aple & réparer leg ouirages faita & 1a Terre; la pluparl de cog offenses pouvaient dtre
réparées par des kacriflces. Le retrnit de 18 terre de culture dquivalent fun hanniswament, ne
pouvait inlervanir qua "pour un matiT trde sdviens, wn Tmeurtre notamment” (affpire T2, contra
YK, région de Nesdiala, jugement en dade du 2 juillet 1552 du tribunal du deuxitme degrd de
Keudougow ),

Sur le plan juridique, l& Lengsale n'z plus qu'un rale pacaif, meie ce rale n'est pes
négligeeble. Ca n'wat jemais une juge, mada, par sa dowbla qualitd da prétra el dexpard, il joue
un tdle imporiant dans da nombreuses procfdores d'arkitraga
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Text

p. 40 - Un peradoze: la terre, qui est propridté colleclive, propridlé do villege, primitivernent
conaldéréde comme innlifnable, st lrouve en fail sxtracdineirement, nows direne mime
sEageTiment, rongponnée i multiples Shamps individunls de culture, séparés par des clitorm
jalousement emretenusa. Aulant de précautions ¢ de Lraila tirant plutdt vers la propridid
privég que collectve.

Wous na noun Stendons gudrs sut les querelles interminehles qui opposent frtquemment, oh
pourrait diva journellamant, ler poescsseurs de cee lopine de Letre

p. 128 - Loa bhiens colleclifa, - In comprennent les biens meubles el immauhl=s non susceptityles
d'apprmpriation e, du ¢» fait, font pertie du domaine public qui appartisnt & Tn collestivitd,

Le principe du ten colledil ne rénide pas dans o carncthre mbablt oo immeuble de Tolgal,
main dans son aspaet collecti. Lag bisna collerctifs appartisnnent aux hakitanis du village qui
&f BONL propridaires,

Lea ¢hef, reprisentant du village, phre cas biena au nom de 1 oollectivitd dont La cheflarie
sxprite (unibé politque, seanomique ol spcinle. T w'est pas proprstlaire de ces bieng, meis 2n
st 1o dépasitaire. Tows les villageoin qui en ramplissent les condibons pruvent avoir la
jozimsancs dun Fen colleed,

[ faut noter que la viglanes du Conneil de newt notables limite les fventuslics
dilepidaticns dew hoans collectif o privé au profit de ses enfants par un chef peo souciens de
Iinlévét public.

Lag grandes cheffaria bamildnd, par 3¢ leurs organes de gouvamnement, Les Coneeil de
potahley, veillant jaloussment A 1o consarvation des hiena collectifn et priwks du villags ...

p- 129 - Len biena collectil comprennent:

« Len tarran da village sn principe;

Torm

Bont dgmlament conmddyés conmme hiana colleetifs

- Len cheffories ot sous-chefferies {négidence den chefs];
- Len pintes, "Nji";
- L'emplacement des marché, ~Donm-EE;
- Lo forets, "Heam”, scurces eF chutes deau, "Niehi Menou®;
- Liea rividres, les flawves, "Michi, Neeu™,
- Lea places publiques, “Teuh-Thé™,
- Las casen conmucries auk divinités, "Ndien -5ié";
- Les casen-ccmasailn, "Ndiew-Hoom™ de 1z chefferis;
- L Timux ot powtss 1o chAwme servent & recouvir des cases;
+ Ly eollinen et mortLagrias, "Mbaah™,
« Lay torrpine de guares cu Templacement pour ley sxercican.



. 65 .

Lan wras-chetferios posskdent lours biens & contenu andlogue, mais Aves une ampleur
maina Standus ques caux da s chefferie.

p. 130 - L La droit foncigr enromsar amiléks.
La terra ant done collatif denn In drort soutnmier emildkE

Au nom de la colleclivild, le ehef attribrae les torres en tenant compte des besouns facniliaux
du demendear

0l ne peut, sans reisen coutumibrement velable ot fute de sowlever Findignation ot la
réprobabion populaires, manquer i I'impartialiud dans T'actribution des fevres & omir Qui
Tetnglissemnt fes condibions requines:

1. Btre catif du village;

L Nencounr sucun inlerd®t coutumier hannissamant, expulsion, mauvaiseas mosurs
noloires, critaines, ek,

3. Evre & roftod S owbird ba fermé wn velear;
4, Avair un 5ol domicile de fait au villags;

b Un "sranger” (Npuen™), un dmigré na yun refugis politique pawl aveir un Larrain ai,
wpria je dalai d'8preuve st compls Lenw de 300 passd il e acquin & 1y cauee du wvillage ok
ot an guelque sorte naturalisg ...

p. 131 - Lea nbributeires pnt de didtention, le Hen collerlif e pouvant stre 1'abjel
dappropristion privée.

Dy la praticue, copendant, ile se comparterm en maltres at & l'intdriaur de bur domeine,
ile pruissent, & peu da chose prim |, de tous bas drmita attarhds & 1a propriddd privée, tels ceux
conmad Scb Erodte europEsnn:

» Lusun: droit Tussgs;
= La fructus: droit da percavoir lea fruiba;
- L'nbnusun: drod de dinpossr de 1a choss, de brenslgrmer,

Mads sur c# damisr point - "alwous - Fatinbuleire ne peul dixposer, adar une parte du
terrain gqu'd un embre do ea famille ...

Tei s rochle e caracthre inalsnable de 1n terre ..

Aythor E. Eattd Hwaywh

Title: L Inrticotions dn Dyoit Fablic du Pays Bamilékof. {Camsroroon)
Fubllsher: Fidheo ot Durand-Acrxins, Prrls

Yoar: 1080

Text

p. 108 - The chief in Lhe cusboadinn of the Land and he is oltimately responaible for the
allocativna of land Ha in the suprems judge and only he has the power of live and death over

hin aubpects



-BR -
p. 111 - Assecintion Primarnly Religows in Character

(1) The “kamva” (lit., descendants of the ancesaters), This 18 ane Lhe oldest societics and is
believed to have exinbed at Lhe titne when the chisdom wae founded.

It coneista theoretically of wight titled men Wgmther wath the chief

The kamva ere Lhe direct demcendants in the paternel line of the nige Ruwnders and
creators of e chiafdorn who .

The kamven iz the chisle advisary eouncil ..,
[t constitutas tha auprems triba! ciuncl ..,

[n times of droaght, it ia for kamva to call upan the kungwn aosuaty to make sacrifces
which willt bring rain ...

{2) The "kungan”. Members aré placsd under the direct authorily of the chiel and kamva
Knngan members are Lha descendanls of thase “wala™ who have een in Lhe chief's servies for &
cotisiderable number of years, fght of eniranes ia hereditery pansing from fethar to chasen
BUCOEARDT,

It 38 the ducy of the kungen b perform ritea which will protect evops end bring rain in tine
of droughl ...

p. 129 - The nto-bang, the rain magizian, has the power ta control the main ..

Ayrihor: M. Me Calloch, ML Liclewond, I Dugpmat

Title: Tha Peoples of the Croual Caumerocns M Mo Culloeh: Tiker; ML
Litlerepod: Basmnmun and Bamllekod; I Dwupaet: Hanem, Bafls,
Halgm

Fublisher: IAl, London

Year 1854

Text

p. 42 - (n) La distribution des bonnes tarves,

Mormalement o distobulion devrail dtras faile par ke meitran de la terre, main
théoriquenenl, ce sortl les chafs, qui 26 sont arroge le "domeine dminent™ sur les Lerron, qui les
attrbuent ...

v Cotrairerment & oF gui e Maik dans la plupart des Lribus afrcaines ofi len tarron
caltivables sont distribuden chague aunde par lea "maitren de ln terre”, Tes tarron ont dsd
attrbuéets ¢n pays hamilékd, une fos pour toutes aux chefe da famille qui ¢n ont la poissance

perpltuslle ..



.57,

Eilhnk: groop; BOULOU-PAHOUIN GROUF

Anjhor M. Beraat

Tiiler Le Dycit Contomber dey Boulooa Mimographis d'uns Tribua dua
Hud-Camercon

Publighar; Pomat-Moatehretio (Lenntou), Pacis

Yanr 1818

Tem

P« 118 - Laa points d'eau qui sont des sources {anjeng, étam) aont A pau préa tanus propras .

p- 11% - Boissons. - Len Boulmoa ne boivent que da 'eaw; 'sav des marigoly, ou eaw
croupisaanta den merey, pou leur imports quand ile ond a0if, Tle pemblent peu se poucier des
maladien que 'ean véhicula.

Derne les villages, 1o sourcs est, an pénéral, nien sntretonps _,

p. B8 - La tarm est divisda entre lea familles étendues d'un méme clan. Avewns righs pricise
n'A présxld cette woarlition .

Aujrurdhui, sur la terra d'un méme village, leg limites entre log lerres den difévan tey
familtan aont imprécises.

L'snmrmble den superficieas axploitdes par une méme farnille, emporairement oo nan, o e
réparve, conetitus une sorte de Wen aplleclif exclusivement régervé aur membreas da oetie
Tamille.

Ca bien collartil comprend, an particulier, lg dreit da coeillebe, Lo droit de chagse ot de
phche. Tout ce qui jrillit spontandment da la nature est & tous .

P &9 - Lea bens collectife. La pranda forft, Tea terres inculbes, las prands coura d'sau sont la
propridud ol bertive de toutes Tos fumillea du clan .

P 530 - Droit de piche. - .. 1t piche dans les marigote st sxclusivement résarySe aur meambres
o la Mamille oqui exploits la parte de tarre arrosde.

La cours des marigots est divisé an aatant de sectiona qu'il ¥ o de femmes dana Ie village,
qui visnnent y pbchar La liez de piche d'une famme (4tok) ne pasut dtre axplots que par ella
sru |,

Lan grande cours deau pont b toas. Mais les barrages, les parcs b poassons, los engins Sxos
de Wwulen sortes, Appartiennant L ohux qai bes ORL créts,

Toot on qui préchde aut Fapplieation stricte du prncipe: sewd ba travail et industrie de
I'individu erdent son droit de propriéné ...



« 5§ .

Author: P. Aleaandre, J. Binet

Ticle Le Groups DHt Pahouln {(Fang, Bemlou, Betl)
Publighes PUF-1AL Puria

Yenr: 1888

Taxt

p. 70 - Fouvgir Judicigire, - ., une organisalion comms le “g@l” avait compétance
engoniizllement Ay erimine], lz erime majewr, dod dérfvaiant Lawe les anbres, Stant celyl du
"nghwel”, sarcellerie ...

En dehore du “nglt, Tk justics st administre en premuer leu par 1740 ou Trilal miet”
dans 1a farmille-ften due ou ke nllage. TI e'agiesnit 13 d'un pouvoir pludt dissiplinkins que
judiciaire, pursi loREtEmpe ou Moina que les ddasions du ntel BIAresbsEnt que e
“babenyan”. Lorsque I'effaire, “é#tom™, sorlait dun cadre parement familial, on avait reccure &
un jugw, nivii mej” = trandheur de palabres, choiai dans Do elan b un nivesu e parenté plua
rapprechs de U'ancitre; si plasiwure clanes alliés dtaient intdressén o0 prenail des arbitres cu
AxsasbuTe parmd L& “mankal” non impliqués directament dans e litign ...

Les litiges entre membres fune asaorciation dtaient, st sont encore brlwm souvent, riglés par
un dignitaire da I'aasocialion ...

p. 72 « Dmiit Foncier, « T'aprbs lne documents anciens, lo régime hacier &rait jadin des plas
simphts. Tl ne gemblait paa ¥ aveir de drodit war le il "La (erme est & qui la prend, ella n'a
auryne valeur, On ne la vend pas, on ne la donne pas en garantia d'une datte, slla n'entre pan
dany Phéritage”. Ce n'est pas sewlement 1a notion de propriétd individuelle du sal qui fait
dEt, mais sl celle de proprifid colleclive: "Il n'y a jameia de conflit entre les villages pour
la propriélé du sol .7,

p. T4 « Chez les Ewoerda et les Elon, la situetion est un pen gifldrenie; le clana, prohablement
mitux oARRisEs, oL conbervd une Telative ahésion gt on effectud leur congqubts aans
iparpiller. Aussi, Lpuve-t-gn chez eax des limikes entre lea villeges et des droits callectife du
sal ...

Lancien principt coutumier du libre wagge des bieng naturellea ge trouve donc limité, au
moiny ARy eertamns cas particuliers ..,

Eihnlic group: MASRSA

Auithor: Igor de Garlne

Title: Lars Masas du Cameroun. Ve Econpomiqus 1t seciale.
Publiaher: FUR-IAL Paris

Yoar: 1984

Text

- 51 - Bi Mabitat et les activités de production semblent, mattrs sn valeur des unitée de faible
dimengion, & teoroir masen, pag plus que le socifld, nos peuvent dlre envisagds comma un
dparpille-ment d'enclos ¢ de groupes domestiques isclén les una dew aulrea.

La communauld dans laguelle oinldgrent ces encos el cen groupes domealiques est
constituée par la "nagala”, Ce grovpe de fait eyt fondé & lp foir sur ln parentd consanguine
patrilinéaire wt sur Ja rémidenos en commun, M peut, certes, Bre envigagé comme un groups de



.59 .

perenta, un groupe de voizina, un greape gaerificiel ou ine divigion politico-administrative,
iaia il doit Btra conaidéré camme 1ne tatalild ariginale gus Ure won caractére de ne pouvolr some
ramends & 'un des Elémenta qui fandent son existance.

La Dmail Foncier, - Low Champs Familiaux,

A l'intérimur de 1o "nagata”, chagque chel de famille atilise wn chemp qu'il requ e son phre
ou &= son frére mind et qu'il {ranemettra § aon premier fils.

La "grend champ” ... mekériglise, en quelque sorte, Fexialence du groupe familial ...

... Cur la champ de cases ponsaent o réoolie de sorgho rouge, base de 'slimentation ot lea
plantes qui somt wtilindes bors diw sacrificen cest b 1 Toip wn jerdin wn cimetidre et un wobel
familial ... A la pdriférie du grand champ sont prélesds les champs de ferames A raieon d'un par
whre de famille. Las Masss digtinguent une troisidme calégonie de champs: ke champs de
“hroasse” dlnignds da Tenclos familiale. Tout eultiveteur 3 o faculid de d&richer un dhamp e
trvusse dans un rayen de quelques kilomatres & partir de sa ferme.

P 83 - Lan champa de cases of 1o champe de femmees gui ont &td prdleves dessus constitusnk lu
noyea du patrimoine foneigr collects, Ms appartiennent aun “djuf™ et ne peuvent dtre alidnés,
Len chefa de femille an dinpprent, ag dtre de repréaentanis vivants bes plus igds des Lgnees
inslalldea gur 1a "nagata™ Far leur intermadiaire o dabliosent les Liens indispensables avec Tes
anchlres morta 2t aves la nagala au travers du chef de terrs,

La chel danclon pogidde un droit d'usufrait sur les champs ...

A U'sxtinction d'ane dea Farnilles du lighage, son charp de caats relombe dana la proprigls
collectiva et revient, en géméral, & N'un deg Brires ¢lasaificaloires (gacabunna) du dernier ehel de
famille. Catta redistrilastion s'opdre aves l'accord du chel da terre et des ainds du “djal ...

oo L droit aux produita de la réeolta des champa quon & mia en culture pour 16 saison eat
sbadlu, qualle qua soit la cabdgorie & lnguells ils apparlbisnnent ..

P M - Chagque individu de saxe masculin disposs comme il 'antend de sea champa de brousss.
[l peul lep louer, led vendre ou les transmettre & aea fils. 89l n'est pes anears posaible de parls
de proprié¢td individuelle & propos du ehamp de brousse, celii-ci correspond & une ntilination
profane de ba barre dont dispoxe & son g de Aéfrcheur,

Len conflits enbre commupnaubés, gut entent d'inelure des champs de brousss dtrangem
dann leur nagale o entre individus qui se dicputent un méme lopin, se rencantrant
frdquemment deng le canlon aurpeupld ds Wins ...

... Aany bep zones inonddes de 1a plaine do Logone, il ast rars que la Lolaliks diw terres
enltivablan soit utilinde, Toul individu peut dune sogmantar guantitabivement |a surfaca den
termma quil rultive ...

. 65 - Len conrm d'eau et lew mares fant, =n revanche, Tobjet dune approprintion précise gui
cofncide, an général, avec la divigion du 8ol mais paut Etra plus large. De méme que chagque
negeta posadis un chal de terre, chaque mares igoogal ¢t chaque éoura d'ezu permanent
{lurnma) sont découpsds en hiefs, dont chacun dépend d'un chef de la piche. Calui-ol wet charg
des Tapporls enlre le groupe seciel e e génie de TVeau (Muranta), Ses fonctions sont
cumulables nvec callen de chef de terre, De méme que c¢ dernier donine le signal des opfrations
cwltuniles, 1s chef de pdrhe sak sl & powveir donner Pantoreation de cormmencer & peher
dana l& sectour qu'i] controls .
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Elbnie grouge BARNMA

Anthor: Annls M. D Lébauf

Tl Law Populationz do Tehad (Word du 10.6 Paralitla)
Pohliahee ERA - IAL FUF, Pirls

Yeui 1658

Twxt

p. B84 - Différents Groupes,

. &7 - Iln 3¢ divieant sux-mémea en dmix grands groupes: lex “harma bage” (de hage. fleuve, an
barme), lan Barma do flauvs, péeheurn, at lea "barma kebar” {da kebar, tarre gressa favormbls
Aux cultures), Barma de W plaineg, sgricaltsurs, suxguels ils spoataisnt autrelois une troisidme
cEbigorie dindividua, les Teloe™ (el 5u sing), les captifs ..

p. 71 - Féche, Les eaux des Neuves sont scrictament réparties entre les villages rlveraing et
leurs ressoruissants ne peuventt inei execcer lear droit de piehe gue dane des limites précisen,
Lt dran gers ne sont autorisks & pleher dans Les eaux d'un villege quaprds avoir gagquittd une
cartaine redeaancs av chet dont dépand L zone sonvidénde |,

P 74 - Raligion. Depuis le X¥IIe rbele, lea Bagairmiena sent inlamisds, mais ils ont conservd de
fiombrreusas cravances se rapporlent b une valigion anddrkeure, Dane la plupart das vilagzes, le
Chef da Tarre et le Chal da I'Bau préziadmit de nombroux ritey de fecondild, Cans la région de
Melfy, ila pratiquent ce qum les Europedmna appallant & “tults da la margaye”.

Ethnio groupe EANEMBOLU

Auchor: Jean-Faul Cdly

Tite: Maobdli Pastorale au Tehad Oonidenial st Oentrsl
Pohlishers Caklers d Eiudes Africalnes

Yerr 1633, wol. ITL M, 12, cahler de

Texi

. 497 - Le niveay technigque des fleveurs permet, depusa longlemps, Terploilation de cea
peeribilitds hydrophologiques. Los puits ot puisards sent o nombreus au Kanem. [ le sant
moine eu Bagairmni & eauss, sans doute, de l'existence de mares permanentes, et dany la zone
des Banif, i¢i en raison des denndes de Ihiatoire, Le libdration des caprifs charges de creuser el
miparer les puits & amené I'abandon d'un nombre important de ces puiks .

p. B4 - Linorganisation des déplacementa ¢t de la dispersion en aaison séche esf bien
caractériztique essentinlle du myntdme de nomedi sation des populations du Tchad central, Le
dévolulion contumidre des patirages gt des points Feau dHinit avec ssser do rigwrur les sones
da parcours per tribas st frections de triba, Mads, dans e eadre, rien on fail de traditions ou
dinstitutione ne canaline, n'ardonine, n'orgenise lez déplacementa st La disptrion suloar &ae
pointa d'ern permanenta. FL cala que oo sait Au nivesa du lipnage, du clan o de e toibw, Toule
T'grganisation se fait au niveau de 'unitd da nomedisstion, la "Mik™ (pl. “Furpan™ ouw
campement, méme dene la nord lore des prends mazemblements ..



ELhnk group: EOTOEO

Auih g Annles M . Labenf

Tide: Les Populations duy Tehad (Nord do 100 Parallide)
Publlahe= EAA - IAL PUF, Para

Yours 1088

Text

p. 61 - Vie BEemnomique. - ... Tout en consarvent e mencpole de Ja piche ot des trangports
Maviaux, iln Stendant sana canse I nambre des tarmus cultivees...

La piche. - D'mpris Monod, les Noteko sont len seuls pleheury du Camaerpun b comptar da
vTRis professiontels ...

[s consUluent 4galement de nombrens types de barrages comportant lea dispositife 1ne plus
ingEnieux ...

Law campagnes de pdche collective pendant lesgualles sont utilindes oan pirougues, ont hie
en paison siehe. Dang chague ville importante, e Matrs de 1'Eau qui préaide au rulte das
phnins suatiques, Fuoe la date de Ueaveriure ...

p. 57 - La Miarré [monarqae hémiditaime de carmctirs sacrf] de Logoas-Birnl parcagealt aingi,
nubrefois, In pauvoir wvee o Chel de In tarm, e Chel da I'Eau ¢t le Ched de la Chasaz ...

«. pische, chasse, agricalturs ne pruyaisnt dtre pratiqudes avant que bes dignitaires
préaidant & ces notivilés dans la capilale n'miefit ouvert swe-mbmes Jwor sadson,

Chaque ville ou village ¢lait adminislod par un “mageyeni™, nemmé par un conaeil de
notables, qui rendait la joetice, falseit obee ey leg limites de piche ot ds chase st percavait Tea
ratevances dues au auverain &t & gon entourags. I1 $rait pagistd par le "mahe”, 1o "madem” st
la "mra galake”, ce demnier ayant un rila militaire Un repréasntant de s plus ancenne famille
du Liau &tait Thet de Tarre o, A ce titre, desssrvait 1e culis da Uanimal protecteur de 1 ville st
répariianait leg terres cultivahlea

Proprifts. - Les Koboho se considéreant comme len seuls propridtaires fonciers de Teneambla
du pays. La a0l de chaque citéd & un caraetdre aacrd st appartient de agon supréme A un ou
plusigurs animauz ..

p- 88 . Las 2aux des Meuves ot dgalemont 'objet dune stricte ripartition entre les villes. La
circaletion ¥ eat libre, mais lour raverpte au débouchd deas principales pistes donne lien & un
drgit de pfage; de meme, by plehe ne peat #'y pratiguer quiaves avlorisation des inléreauds at
elle ast pouminn au versemant de cortaines relevances ...

p. 89 - Baligion. Is chaarvant una forme particulidra du totémirme, rendent un cults su pinge
de Ceav, & ceriaing avbres, & des plevres ..



Ethnle group: TEDA-DATA

Aulbpre AMTD. Lebaul

Title: Lew Popalations du Tochad (NMord da 10.e Parsllble)
Publishar: E3A - LAl PUF, Paris

Yene 131

Text

. 14 - L'agrieudiure, - Ofune fagen géndral, la culture oot un travail méprisé résernd mux
demcendanta des anciens ptifu, "Liyeni® st “kamaya”, qui, malgrd évolation de leurs
conditiona de vie, demevrent Bournis aur nomades propridiaires du ol 1 enbreliennant Jos
palmeraien ot cultivent, (p. 15} dans des jardin irriguds, des sirdales (bld, orge, diverses
vardtlés de mil, maie), den lLigumes (totoates, cignons, oseille, ete.), un pou da tabar et de sodan.

Con jurding aont aménages dang les fonds da vellés oi ils sont divertement alimentés par
l'eau de La nappe souterraine qui sowrd & faible profondeur; aillaurs, les paysans utilisent des
puils & balancisr, “yoba", samblablen an chardouf dgyplien ..

Ler palmaraiéa pont situdes soit dans les zones o T'eeo eflenrs 3 e surface, soit danas lea
jurdines ob les erhres béndficient de Uirrigation ..

p. 17 - Cantrairement aux "duude” [individun isclén qoi vivent sous la dépondance dfune famille
... foTgerana et gricts], les Asa, comme nous Pavona vi, consdiluent un groupement particalier,
Len hommes aont epicinlinds dans | chanse 1o farage < Fentrtien das puits, e travail du bois
et calui de la forge, Tout ¢ qui touche au travail den peans lewr et dgalement résarvd ..

p. 22 - Orgenisation Juridique. - Les Traza ot lea Téda cheervent (hdoriguement jo droit
musalmen, maig ila se plisnt, en fait, & des conbaumes hisn gntdrisgres & Talam .

Prepriété. - Le propriftd individuelle du sol s& superpose & une propriécté collective de clan
qui révlt aurfoul un caractérs religiens. Comtme nous avone ddjh va, un clan cot altaehd & un
cenire territerind ob e travaux sgricolea sont divigds perc un de sas membres qui inaugure {p,
23} 1n péricde des semrillea, puie celle den réenlics of, Fune figon pénérale, préside & toules les
cirémonies agraires. [l possbds séd propreg Levraing de parcours ol Jes dtrangers ne peovent
mener Mare roupmenx qu'a la condition de raspécter las anpagementa pris avec les
prepriftaires. Lan sourcan sont également propeidd da clan et |n tour d'errosage des farding eat
abrictadint réglemanly, lew comtrywenanls sont sdviramant punia.

Chagque chel de famille restreints poasdda néanmoine sas propres cultures #L Jga puits sont
vhjetn de proprift individirells, Les proprifitkines Louchent una part de Ly véeolte produite par
les jardina qu'ila alimenient, Enfin, cheque homme et chaque femnme posstdent ses propres
palmiera ol 324 prapres EnfMALY ...

La prepridld d'un arbre egl aingi indd pendanta de calle du tarrain gur legqer] i1 8'6lve, da
c¢llh du puits qui apgure pa croipaknch; son antretien eat, le phun spuvent, assaré per un ters
qui, lora de | rdeslle, superpossrg pes droita & cenz dewn propridtaires préotSents, Sroits gui
yariant selon e régione,
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Echne group: EONGO NOED-OCCIDENTAUX (YOMBE, DONDN, LAADT,
SUNDI AND KON (0]

Author: Marcel Sorel

Thile Lew Eongn Nord (omidamianr

Fubllghar: PUF - IAL Puris

Yore: 1aEs

Text

. 47 - Phche. La pieche individuslle est enlitrament Libre, soun réserve de le remise da wa part
au propridtaire de la rividre, parl qui, dane 1a trite Konge, peut panois atieindre b moitié du
produit, La piche en groups 28 kit ordinpirement dens les cours Tean ou les mares ¢ la
propriésé [milidle, Efle éxt toulefvin interdite dang certaing endivits répulds demeare das
"nkizi", det mMauvais gdnies ou "Bakyyu”, des Ameg dex morls,

Elle & Limy #n touls stison, mais, de prd{Erence en sajson séche .. steules cortaines bibua ou
certaing clans plus spdoinlement pbchaor awrpnt dey capitaines de piohe |,

La péche ¢olléctive wu poiscn ext des pluy conrantes ., en amaont dun barrage ...

Motons cependant encore interdiction ahealue & toun len pohevrs de polluer Vesu o y
crachant ou en ¥y urinanl et La d&wnee Maite aux femmen anseintae de plua de six mois et &
celles pyant lewrs rigles de participer, non deulemant & la phehe, mais ayu travail qui o précide

P 72 - Cent done 1o “kanda®, Te petit elan, gui ast, ou pluedt qui Al nagubre 4 'a haos da
l'organisation pociale chez led Mongo nord-ocxidentaux ...

P 73 - Théwriquamant, & Forigine, 1a kands a une bese territariale, village oo groups 4a
¥illagen aoua Fautoritd du palmarche. Muin In mabiting .., los palabres ... chuses axbéneures ...
ot Mait &'sfriter les groupes ..

v on N peat plus dire que 1es kanda aidantifiant aves un groupement local: appaniennent
muntanant & una d'elles, toutéa les famillen apparenlbes per leg femmen, qualbs qua sit la
distance qui lea sfpare les unes dow pubres = musl que sait laur nambre ...

p. ™4 - Le chef da kanda st muasi le chel de la Levre parce que celle-od & 4L4 aoquise par las
encitres qui continuent & ¥ dominer et dmnt il est e repréaentant, co qui donne & Ja propriéd
Bor CArRebArg sacTd ...

Enfn la kanda était le "rousge fondamenlal dane l'administration de 1o rosgics”, La
“mpfumu mipa” avait, sur elle, I'suloritd la plus cormpléte. Elant donné 'émiettement nctael des
groupees, Las chefs locauw, ordinairement ie plus Eminant dey chefs de Tignage du villege, o'l ¥
en & plusieurs ... enereent socuvent, main ne sont an feit que les ddpogitairey da oo droit de
haute #f brase justion, qui reste la proprigleé indicoplde du chel de clen devant Tequsl il ¥ &
toujours poasimlitd de feire appel __

« MAis on & progrensivement aasisté A son Emirament du 4 la dispersion glographigque
dea lipnagms donc & un émistlament den pouveirs du chef ¢ kpnda |,

v Canséqquenca: e dizpersirn des pouvidrs du "mpfamu mpua ai” entre 1es mainy dos nkaz,
den chedn de hignage.
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Celni-c ullime concenlmbion du clen qui groupe dea conganguing socislement réconnaa,
vivant ensemble sous Tautoritd du plus encien et constibuant un wnitd Sonomiqus, tend aine &
devenir ln cellule socigle, founomique, juridigue uninpue sous I'antorité dy nkasj, dio
représsntant da la famme le plus sgéa da la pédnémtion la plus ansisnne du groups,

Lo nkaxi w'est progresmivement arrogd de nombreuses prirogatives (p. 76) du mpfumu mpu

La patrinrche régle len palabres enire les membres de son lipnage, et, dvantuellamant,
défend lea intbrtte da calui-= devent le Libanel duw mpfumu mpu .. T perpoit les dates, gére les
biens immatdliers, fraction de la proprifls de 1 Ramba &t une partie des iens meublas 11
capitalipera Yaveir de la communeutd, distribonera b chgoun ee dont §1 a besoin pour vivrs,
répartira les tarres b culliver, etc., toutes fonetions qui appartenaient jadis au ched da clan _.

P, B0 - La village. - ... onk Lrks vilg ahooti & Ja création de villeges (brméa de plusienrs Ligneges
gravenant de kands difdrentes ... mais M'natontd supdrisore do villege passe entre les mains
du chel du plue important lignage ou do chef da lignage faizant partie de 18 plus jllustre kanda

B 88 - Propriétd. I'una fagon géndrate, loe birns maukles sont propridtd individuelle, tes
immaubles, propriétd individoelle ou collective, lun binns fonciers, propriélé enllective |,

P 87 - Laa immeubles sonl en princpe communaotaires, maie peuvent dlre suscaplihles
d'sppropriation individuslle: checun & un droit exclunil wr ce gui, dans les Hene poblica,
n'exislés gue par 800 Lvail .. Aubre immenhle suereptihle d'appropriation: les reasonross
najurelles (produits du ls hroosse, ect)

p- ™ - Par aillaurs das [Atichmurs pepvent, par levrs invecalions wt den rites spdeinuz, faire
venir & pluie, provoquer des orages qui dérrairent wn village enneti ou see culiures, ete. ..

Eihnls proup: MBCOCHI {Cavatis)
Authar Théophile Okengn

Tidie La Cuvette Congolales
Publlahr: Presence Africalns, Paris
Your 1978

Text:

P. H - L'eriplacement sccio-glagraphique oecups per les famillss wappalle pos, nbob, mboka,
“villege™. 11 eak scuvent siluf & I'orée d'une fordt (ko) ou & praximilé dun cours deau Cokyesil.
Let domneines familiaur (epfundu, shundu), les fordt ko), lew rivieres {olyesi], 1o grands cours
d'su (¢han, ndeale), les gavanes (olonge) font partie inigranie du village ...

P. 35 - Un ensemble di villages ragroupds sous l'autoritd palilique reconnus dun Chel constitue
Ia tarre (Laenige), domaine geographique (scle 3 culiver; rivitres; danpy: forats; chaming; ete.}
d'wne Chefferie [akani), espace pa-polltique wur lequal sexarcent touas Lo pauvaite dan Chef
invests, couronné {keni, mwened; povvoirs agraink (répartition dea Lermes & gemer ... pouveirs
Judieinires [jualice rendue en tanant comple des us ot coulumes de Ja communatLE], pauvgin
politiques ... pouvsirs administratifs (lewte den Lroupes ...), pouvoir ancrée {influence dardre
trediticrve] sur lea mentalitds: action sur ba ploie _..),

3. 17 - La Terre, La terve ok len ressourcen nature]les (vale cultivahles, dangs, mines, faune,
ete.] sont, callectivemant pomsddéen par les différents fumitlas patriareales (lignages paternal ot



i

maternel] conatitunnt la commonauts villagesise: lo hani (chef cqurenng ., ne pogadde pas 1a
terre de fagon privée. La sal primitivament occupd par des ancilran pmmuyung apprrtient
collectivernent & desa mambres da famille qui se reconnaiggent srigineires de mernes anpbree-
fondalayry de 1o parencd, Chague membre adulis ¢ yvelide de ba famille (au sone lange) axploite
lea michessen foveslitres (eswences, Baune, wepélawx comestibles), (p. TH) plche dans les duangs,
cizltive Lbremant une portion de tarre relevant du “cadaatre” hérikd des ancetres-morls, mais
seulemnent k titrs Susuruil, lve drvits (colhectifs ¢ inalitnebles) kpparienant & s famills
enbibre ... mais les communsolés villegeoises conservant tous urk droils de propridts ..

Ethpls group: TEEE

Auibne Lars Sendeirnm

Title: Emlagy and Bymbiarly - Niger Water Follo
Publisher: Uppsals

Year: 18T

Text

p. 10 - Turning t¢ the Gango Basin the Teka living on Buanlay Pogl offer an intaresting sxampls
of middleman tradars with & witer traneporl mofosey, They ware the pivot of the trade
moving by Jand from tha Lower Conge and the Upper Conge ad wall as the Kanai miver ...
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Ethnls grounp: HEDOL (EGTPTLAN BEDRFIINE]
Al hiors A. Kannett

Title: Bedouln Jostion (Epyptian Bedeulo)
Fublisher: Cambridge Unfveryity Press

Year 125

Toxt:

p. 49 - . In the Wentern Dmsarl Lhers are greal diffarences betwesn land disputes brought into
Caurt in Uhe weptern haif (batwesn Datsea or Matruh and Sollum) and the eagtern hatl tnwards
Mariut The westarn population is very much mare tribal in svery way, land is ownad and
reangrised na tribal grens, and the walls and cisterns {which are not very (p. 34) numerous) are
elmost axclusively owned ard prolecled by the tribes,

In tha eastern part atong the Coastal Zone the poaitien is very different. Ta begin with, the
close proximity to the Nile Walley has reaulisd in n mizturs of prople of all sorta of triben. Cidd
farnilien or individunla of different western tribes heve setilad in parteular sxds and culbivatel
the same ground year afler yesr, fust aa the Fellah cullivetes los acre or Lwve, and this miring
of population has resullsd in varying degrees in loas of tribaliam.

Then too & thousand yaars age the Romens spprecaiad the market valoe of dewsrt 1and
closa to the Nile ¥alley and the Alexandrian porl, and mede deep wells, and cultiveked
vineyards, which Lhe reqult Lhat the whole of Mariut has numerous welle seattered all over Lha
distriet, mast of them being of Eoman mrigin,

If oret well could not be used for any reanon, there was Always ancbher ane nat more han
four or Ave milea away: end & 1o particular tribe or individual could claim to have madn Lhe
well in the firat inatence, and a8 numerous other walls axiated in Uhe immedials viciniky,
cansequently no claime o somership of wells were put forward,

In Lhe weat, however, nearly all the big cistarna, misde b cateh Lhe heavy rain pourihg
froza the hills, were constructed st connigerable expense by & parueolar indivichasl or his
furaily, »hen only Lhase who hed paid Lheir share of axpenses invalved had water rghts,

In normal times these watar righls would be universally recognised and respesied. but
many dieputes arose as postwar conditions hegren bo adjust themaelves, Jome familiea, owming
rights in a particular well, ratrealsd west sver Lhe Tripoli frontier wilh the Senosai army; and
in Lheir abwence their co-owmers, finding that they had mora Lthan anough waler far their
considerably redused numbers, sold Lhe vamwinder of Lhe water rights to ancther triben oT
family.

Tha nawcomers remaingd peacefully in possassion for (p. 95) naarly thres years, when Lha
original owners suddenly retumed fron Lhe west.

The case quoted ahove Decames pt Lhis junchors A triple plaint, The retwrned Senuta
warriors claimed Lheir original righta from (he naw Emily and dameges fram Lhe reat of their
awn Lribe for daring to sall their tribel birthright to sulsides, The purchasers claime] damages
from the Sanussi warriors for erpuleon from Lheir rights bought wnd paid for (recwipl ahewn)
and alao claimed for wronghal aale againat Lhe rest of the rile

The Jatber protesuad Lhat they could not Lell when (if ever) Lha other would retum From the
weat, and maintained that they could not afford ta lose Lhe oppartunity of making e Lille
money From their surplus wetér supply.



- 77 -

In a case Lika Lhis Lhe Badouin Courl would probably first enquive inls v claims of Lha
whaole bribe b cwnership of Lhe well; and il ils ownearship ware eqlablished Lo their aatinfnetion,
Lhey would asesrtain sither by documant or oath how much had been paid by tha sutsidars for
Lheir watar up to dete. I {he sum were sccapbed without gquestion, and if no alhar inue wars
brrought in to complicate the case, tha family newly returned from the west would be awardad
their ariging] rights in tha weli, and would alan be paid ue 8 sort of compansation the roney
paid for cheir rights during Lheir abaence.
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{INCLUDING ERITREA)
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Ethnlo group: ADCHEME MFLGA OF EERAE REGION (ERITHREA}

Anghors Asgmblen dorl Notahili degli Adrheme Malgs dal Seorms, io Addl
Ugrl

Title: Capruatudini Ciurddirhy da) Beros

Year 168, wald, 5

Text (ranslaced From (b Ilallan by Lhe mulhor)

Custamary laws of the Adcheme Melgn people of Seras. Colleckad by the nolehles
Avkembly, on v initiative of the Regionnl Cammisnary of Addi Ugra Parl 1. Roma, 1548

. 106 - A prowerb sayn: "Mai ab aini giben)” (water doomn't gush sut of the syes) (namaly, ha
wha has possessbon of water thould not be overly jealous of it, preventing others from wxing i),

Water cannot be demied to anyoms.

A village without water may water ita ¢attle at the running watar of il nearby village, bul
with Lhe obligalion of taking eattle straight to the wataring plaee, without IstHng it stop for
graxing at the mdes of Uw track lsading to ve wabsr,

If the village lacks ranning water nnd walla are being used, the nearby village wilh no
witer ot all may appeal to the "renlegna” for sulherizabion toe dig & well, IF it procesds Lo
digging without prior authorization, it should laave Lhe well to Lhe “reslagne”,

Aftar that, the viliege should dig another wel), afler having obtained Lhe “rosbema™s
authorglion,

Aftar having completed Lhe excavation of Lhe well, the village has prionity in walering it
catde but the remaining water should go to Lhe "resiegna”.

The individunal who hay Lhe use of the well cannol sulherise others to use Une well dug by
kim [ an aomebendy'a else country), If waler is found in his cuntry he ghould heve hin satlle
walared in his counbry and he sheuld be preventad from using the well ha was wing
previously. If he waters hin callde by Torew, when owners have fothodden it by aaying, "fou havae
watar", he is to indeznify that country wilh 30 Lallers and 30 Fferghi” and ia to Lake hin callls
AWAY.

Eihnlo Group BEN1 AMFR - FRTTHEA {RAHCA COIFNTRT
Ayrhar: F. Cwtini

Tile Tratiets d Hritts Connsetudlosrie dell'Erioren
Your 114

Text (traosated From Inalisn by the anthor)
Chapltar 3
The Beni Amer.
.. Lha right of ownership is esaemtially veated in mavable poods, follewing Uha Islamic legnl

aysism_ Lard ownership has not yet been established bevcs une there xre but sporedic traces of
agriculture emeng the Bero Amer. Land 1 owmied by Uhie #ntirg population |,



...
Gruae, Lress, running WATER. are alao communib-oamed,
Wells balong Lo Uve individuale who dug Lhem.

Ethnke Group BOGOS (HET TARCHE) BET TAGUE (HALHAL) (ERITREA)
Author: F. Otini
Title Trartate 4l Diritte Consuetudinario dell’ Erioresa
Y= loea
Teaxi (branslatsd from llallen by Lhe sulhoec)
Sararnd Part, Chaplar &
The Bogos” Tegal wysters.
. 141 - Ameng Uhe Bogoa, property in lend .. is vesad in individuale
The selling of land ko prople of Foreign bribas in not allowed.
p 143 - | WATER kslongs th no one, and sverytody can have aceasa to it when it sarficss. A

diffarent princple regulales the property and utilisgtion of WELLS. The owner has sxelusive
anjryment over Lhe land in hin private praperty.

Gensral Eritren

Autbor: Carly Cont] Rosedrr
Title: Prineipt di Diritn Copsuefudinariy delMErtores
Year: 108

Texi {toxt teanslaced freon Ieallao by whe authord

p. 11 - ... with regerd ta customiry laws of Italian Ethiopin, it is postible to dislinguish three
major population groups: Abyssinian pecple, people with an aristeoratis constitulion, people
wilh & democratic conatitubion.

(Abymaintan customery law). p. 188, Waters,

Bemrwity of WATEKR sonrces and of lasting rain water catchimwntas brifge great
meptrichonns in its uss. They are narmally reseryed to Lha villags in the territory of which Uhey
ara locadad; however, men and catile in transit may use hem, Tf waler 18 running out, apacal
porme i shift may be anforeed by the village asserbly: for axamphe, in practice Lha rule (hat
eatile is to bw walered svery other day ia fairly commen. The village without water has p vight
to have secess to ity neighboaring villages' water. Thw village with water may in tum imposs
apecial rules for Lha watering of other ommunitiss'eattle, among which priocifr for ile owm
catile and & {fee, the amount of whath in defined by the villagt sssembly,



Eritrea General
Fuellos Ostini -Trattats Al dlribs congpetadinaris dell"En ires -Armars, 1988
Chapter 1

p. 3 - Eritroa ie far frtso havning a1 homegeneous population complex [n atudying customary
law, it ia necessary to distinguish:

- Lhe Tigrwi apeaking people of the Hamasion, Akeéle Gurni, Sarae regions, on the Flalaau, a
quasi-homogeneous ethnie somplex .,

- the Weskern lowland pawpls, Sivided ints &iferent othiic groups and Lhose spesking
Bilena, ..., Tigrei languages or Begin dialetln, with strong Arabic infhaence,

- lhe Baria and Cunatma peoples, living in the most Wastern regions of Eritren, wilh (hair
own languages and sthnie characlariation,

- poople living in the Samhar region, Tigrad rpeaking with sirong Arabic influsnce,
« Afar or Danakil peaple. Alnr mpeaking, wilh stroag Ambie influencs,
~ Saho peple, Sahe spaaking, living Narlh of Asmara and in the Akale Gueai region.
Chapter 2
Constituant elettnents of the Tigmai speaking Eritrean sty the Enda and the Ghelbisar.
w the land ormership syatetn and Lhe femily organization ara strongly connaciad
.. bamic Jand tenure is the Raal, 1.6, lande which belong to ke Enda in joint tameoey,
Enda is the boedy it which families {Ghebimr) i organinsd, heving one common arraator
and Living i the maie village or in neaghbouning villages,
v The righta of the Ghobtesr are Lhe same for all, within (he Enda

Chepier 10
Eeal rights. The land ommership myetem in Lhe Eritrsan Pletean

p. 83 . ... On the whole Erilresn Platean, primitive end absolute ownership in land (of Lhe
farnilien’ Enda) is identified wilh Besti ... Besti means “occupnbsd lend™ ...

p- 80 - The legal meaning of Bexti in effective and incontesiable  right of ownerghip, The
Rapli's territory in made up of culbivalad Jand, grazing land, woods, WATERS, building areas.

... tha need to put lends in commonage .. in echiawsd by putting lands in Desaa . and
land ) for caltivation is apporiionad and divided betwesn Lha varione Ghabbare

In order to e a Ghabbar, it is necessery 10 join the villege and to build s heme £ an a
pearmanegnt bagis 3.

Chapler 11
EReal righia, The land ownmership syetemn in Lhe Eritrean Flateau {Continuation end and}).

The Medri LDorchi.



. BY -
D B - Anpther typet of preperty ia Lhe Medr Uarchi, i.a. Iand wequired with money.
BEuilding areas and Lhe Oma
pF- 33 - rights o AQUEDUCT and DRIP are not unknowm __.
Second Part
Chapler &
The Bogw' logal aystem,

P 141 - Ameng Lhe Begos, property +n land .. is vesied in individuals ..
The selling of land to pecple of foreign tribes is not allowed.

p 142 - . WATER belongs Ly no ane, and everyheedy san hive soess b it when it mufaces, A

different principle regulatas Lhe property and utilisation of WELLS, The cwner had melutive

engoyment over Lhe land in hin privaie property.

Chepter 3

‘The Bani Amuer.
w. Lhe right of ownarship is essentially vestod in mevable gooda, [ollowing L 1alamic legnl
mykem, Land awnerghin hae not yot betn aatablished betauss there are but sporadic braces
of agriculturs ameang the Beni Amer. Land 10 owned by the antire populetion ...

UGrmse, tresn, running WATER are eleo commrunily-owned.

Walls blong o the individuals whe dug Dem.

Anchoe Ambays Foknrias

Titee Land Tenure in Eritras {(Exhiopla)
Your: 1Bl

Text

1 split the (raditiona] systema of Jand tanur into bwvo main paris; privale and public
propeThy.

1. Frivale property ... embraces: {a} abwolute privale proparty; (b) charter lands; fe)
church lande (monpalaries and convanta),

4 Public praperty; (o) collectiva vwnemship

The subparis of collective ewmerehip are divided inty two sectoraprivate and public
sectors.

(1] Privale sector; Betda housing; enimels are owned privately by sach membar,
¢4 Public sector; pastorelands, reservad landa, public places (rivers; springs; meeting,
sparts, pams arean} are held eollectively.

Woods and Farssts ... iz no longer Lhe property of the collective, 1t is simply etatad to show
the former structure of Lhe old tribel society, Presenty, it is pariy private and stats properly.



Chapler 2
Conatitannt lements of the Tigrai speaking Eritrean society: Lha Enda and Lhe Ghebler,
... Iha land owmership myskom and the family orgmnization are srongly connecled,
.. basic land tenure in Lhe Reati, i.e., lande which belonyy to Uwe Erola in jent Lenancy,
Enda i the body in which Gamiliea {(Fhebimr} are argemiand, having one commen Ancaslor
and living in the same village or in neighbouring villages.
.. Tha righta af the Ghebbar are the aame for wll, within the Enda.
Chapter 10
Feel righta The lend swnarship rystem in the Erntrann Plateaw

p. B8 - __ Cm Lhe whola Eritrean Flateiu, primitive awnd absolute ownership in land (of the
families' Ende] is identified willh Real . Rerti mekna "“oecupobsd land ...

p. 90 . The legal meaning of Hanti in effective and incontestable  right of owmership, The
Fesli’s Levritpry in mada up of eoltivated land, graging land, wonsds, WATERS, buiMing aresg

.. Ihg nead to put Tands in commonsge ... is achieved by putting lands in Deass . and {
land ) for cultvation is spportioned and divided tween the varioun Ghebhars
In order to be & Ghebhar, it is necsstay b0 join Lhe village and to build a home { on n
permoanent banis J,
Chaptsr 11
Ren! righia. The land cemerahip system in Lhe Eritrean Plaleay, (Continuation and end).
The Madri Uorchi.
p. Bl - Anpther typa of property in the Medri Uarchi, i.o. land acquired with money.
BuiMing areas and Lha Ona

p. 99 - __ righta o AQUEDUCT and DRIP are not unknown .

Echnle group: BOAANA (ETHIOP1AY

Aprhrs Gudrun Duhl and Gemesrhn Magermma

Titla: The Bources of Life Boran Conoerpta of Walls and Water

In: Froun Water 0 World-Making. African Models and Arid Lands

Edilml: by Gisll Palmnn, The Scandinsian Institute of Afrdoan 3tad Les,
Upprala

Yrar: 1500

Text

p. Z2 - ... In Lhis article we will try Lo show how Boran well organization farma a fremework for
the expression of basic ealtural (p. 23} principles of selidarity und respecl, how idens ahout
ferlility and descent are linked wilh the paradigma offered by wells, and how wells are closely
mllarhed to the bame soncepls of Baran identily. It may somm trovial to say that “weter i tife”
mince ws phisical beings we all need water. For Lhe Boran, howtwer, waker is mors Lhen o
phyriolegical necesnity: it it & oxntmal onlologieal concarn ..



[n hin svarview of Ethiopian Boraneland, Helland (1980 notea that watsar is found in thres
baxic forms, aach with a partieuler set. of righta. First, during ithe rainy sapson there am
oeciaional spots of murfece watar, or "lola”™. Allhwugh nobody hes sxclusive nghts ko them, the
peopla sattled closast have & privileged sceeas to them, Such rainpools, puddlas, and temporary
Tlawlz, k5 woll an the seascminl wtreams which sppesr in the miny season, provide the wain
worea of water for Ethiopian Borena from March to May. Second. therw are more pradictable if
temnporary rarces ol watar, that are contained by men-mede ar netural dams, Thesa asurces
FequiTe Boma ThAiRtaanos, Theor mclosures must Be Tainbonsd and aill dug out, Third, thers
are regular wella. The latter bvpe is of crtioal impartanes 0 the caritral Bomira particulary
from January to March when the weathar iz hot and dry ... . The wells are of two types and
bath bypen msy be found within the sama tocetion, probebly draining different aquifarn [(and
aras] mithar sunk deep throuwgh the roek .. or [are]l shallower, wide shafts dug out in allusials
like aand or pravel” (1980:20). Walla of the latter type, Helland notes, are still being excavatad,
whereas the former are no longer newly dug but sometimes may be recoversd. Conatrurtion and
Técovery are, howaver, both feata which demend lerge numbera of eattle ..

p. B4 - Belland mentione (1980-22} thet the sveryday [wall] moatine is supeeised by an
offioar, Acoess to witer 18 schecdaled on the basie of & threeday cycle, On Lhe first day, it in the
well-hobder, Tkonficha'’, whe lakes on the work <F supeeasion. For tie twa memadning days,
officars are appainlal accorling to the consansus of an open sernci | eomprined of people who
use L wall, Typically such officers cme from groaps heving rights to Lhe second and third

dayas respectively ..

Many of the walle in Elhiopian Boraneland are very deep and wriberin from them v n
THjoT oTeAn zational Laak. Long chaing of men stand at difwrent levele and passe hand-to-hand
woter bushats muds of Ziraffeakin ..

At Woeo in the Inipla Tagtrict of Kenya, in conirast, mast wells are relatively shallow
neading at moat fonr or five men in a chein

In pringples ... any family can pse the rvers, dig s tamporary wall in a canyan, or dig e
permanent sall at one of Lha well-complexee. [t in vory saldam Lhat watering or well
meginkenanse requires mere lahour Lhan s family or camp can provide. Whan people dig far
walsr, it is aither found by Mhirly shallow axcavabion or not avaible at all,

Law and custom. The Boran jural syatam recognizes a digtinction betwean Law™ ["saara”)
and "Custom” ("addaa™} The lormar cansiate of a szt of recognised rules, wleally formulalsad end
reviasd by Lha representatives of certain serdor generation set gt collarlive ribusl onee avery
pighl yaars, "Law" ia conmidered to be fizned and hely. To a large axtent it concerns issues
relating to various rulturslly-cenbml concepts and values singled out am symbols of {p. 251
Barannes, "Custom”, apheld by local elders when dealing with their clan and communiby
mattars, is & mora Nexible 26t of egread-upon practicas. Within the realm of wells, Dere 18
rootry Bath for 1he ennctzoent of "Law™, and for custamary prackicen

The Boran view of esamology, ectlogy end ontalagy iz one of & Aow of lilke emanating from
Crod. For ther, the banignancy of divinily is expressed in rain end other canditon s oecessary
for pastaralism ...

. 36 - Both Labasm wnd Dadarka [informere) meke an sxplicit hink between tha mythical
anceator and the wells ..

. 24 - Walls and Clanship, The systar of well-compleaxes is idantified with ¢lanship and the
Boran people. Boran clane are natied, patrlinearly-recruited groaps which are sealbared all
over Boranaland. 1n many cases Uhay can alse be found among other Orome groape in Ethispia
and Karwn, Each of v wall-complenes is seets &8 represanting the Borans people as & whole
and its mualtiplicity of ¢lans. The ovnarship of wells is fundamantally Tinked ta clanship.
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Within the wall-compléxes spocific wells are psstcidbed with particular clanzs, but no clan ie
harred from uaing the well-complex, Every Boran has "ownership.

The number of wells actually cked in cach well-complez veries, ks =ich field contsing meny
wells that are not in use, bemiuse Uy ke not recovered. Whether or niot Uy ire in use, wells
are owned ..

When peeple wish Lo open & lapaad well which has betn unused #ven from the time of tha
Warday, Usey need to God out which clan is Uhe owmer. To do thet, they heva to consult specinl
experts oft Law of Mineral Watars, The guardiana of thia restricled knonwledge are suppasad ta
pass the knowledgs to youngsr men, s they thameelvas grow clder. A lew regulatas wha
should and should not be tavght. According to Dadacha, "this i= done to prolect the kruw] sdge
from becarning publie, Today wells betome ssurces of bribery, but Lhay did not have enylhing of
tht sort in Che boginning ...

ANy man can raquaet water fram any well belanging to his clanmates as he moven with his
cattle gwer Boranalund, But agmation end wells are connected in more symbalic weyn. We have
alrendy noted the essacinticn of minaral watar with fertlity. The fertlity with which we are
here eoneerned in mesculine rather then feminine. It is the active life-giving (p. 29) prinziple,
the potensy of impregnation and ereation rather than the nourighing fertility ansacinted with
women mnd the soil, The stream of life Aows through rai, wwlt water, milk, male, virilig and s
maral counterpart: the commilments W herd reproduction and care, clossly associnled with
commitment Lo clan soliderity. As the clan shazes Litle to> wells, &0 da they share in the -
reproductive capacity of stock, This espect of solldarity end corpoaraliveness in exprossed when
someone loses hin stock: he hae the right to turmn to his clan-mates o get a breeding nuclews
from which he can then recover hig herd ..

Commitment to herd prowth cannot be reparded as separate from commitment to the ¢lan;
the weslefid and carelens man losas hia moral right ts aaistance, Similary, work in and with
the welln is expresive of commitment to the herds and clan; undertaking such work is in
eRFENCE “Being & redl man”, and recreates the basic physical conditions of Boran exiabence ...

po 30 - L, Dadecha eapleins: “When the Boran wella were originally distributed, people firat had
to make the rules of sharing. Thay were fairly shared necording to clanship. After dividing
Acctsn (0 every woll according 60 ¢lan, they alse conpidered mnother factsr: ot us, for exnmple,
Aay there are five wells near one ancther, Experts know From which aide the watar in coming to
A particular well. The flow of the underground source is conpidersd [Fthe exparts aay that a
fiewr wall could be dug without affscting the wells alrandy thare , then one mey be allowed to
make & new well, But if one clan just wenk ehead and dug s well withoul cemaulbing the
«xparta, the other clana owning wells in the region could stop the digging. Altarmetively, they
tould claim it eher it had bean dug. Put a times the weter in the area may be so phundant
that il is sufficient for all”.

Whal, the, dees "ownership” of & well mean® In contrast to the picture thal we are given in
various consultancy reports which emphasire the atrict contral applied by owners, Dedacha
emphasizen the ideclogical aapect of well uae, whers the practice of sharing is a way of
+mphasizing and asserting velues of cooperation and solidarity. In Boran discourss, z2uch valuae
pritharily chractenze the relation between affinels ..

The basic iasue i deading turne At watoning is the appontrment of Uwe holdar of Uhe
“konfli”, Thie term Appliea nok only to be wooden slvove] used in diggdopg, but alss (and more
importanlly) 1o the righte of the pereon who-zs repréasniitabive of the owning elan-slaughtsrs
the et ox when the well i dug or reclaimed .

The ox ta be slaughtered should come From Uhe most senior of the faxnilien belonging Lo the
tlan that holds Une right ta Lhe well. The head of thet family is the "konficha”. The elecled
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“Lonfiche” gives the sign for slarling work by symibmolically handing over a konffi-shovel. Then
the aclual job heging by clearing Lhe ahea and shruba which have grown over the wall.
Hilling tha ox and ¢learing the place are aciz referred to Be “putting in the kanfi™. The people
wha slaughter oxen to fieed the workers after Lthe Lanficha pra asid to provids "dewlap animals”,
Dadacha seos the drwlap animals a8 4 way of chacking ovar-stocking ..

. 31 - "IF the noember of caltle incrensaes sa Uhat Lhe land cennet aupport them, our "law"
provides a way out, Excess cattle are usad for meking new rain-ponds or rew rock-welld i Lha
well-falda. Recowvering an old seck-well can take up to 100 azen, There are mmany wells of this
kind in Lhe well-complex areas, and Lthey ell need liveatock Lo be mecovered, You engage in such
activitias to keep the number of animals inn Timit. That's why we aay that the multiplying of
cattla ia not B sarious problem. We can use Lhe excans for the distovery of new wurces o waler
and Iand The number of cetila can nevar ba greater than whet the land can talke”,

Thoae who provide dewlep animala have rights to water which are, in principle, second
only to thosa of Lhe well helder ..

"The man whose ox in elaughtersd nnat after the ox of the konfichs in the one who will
hava the right vver Lhe use of the well afer Lhe Ronficha. The man whe provides the third ox
for slaughter is thitd in rights, Then com« Uhe fourth and the fifih. 1t etops on the fifth. Even
the turns for waterlng catcle in one day do nol excesd five. IF Lha number is bigger, the
exceeding ones should be distributed among the five. Thie is governed by Lhe law of fiva” .

p. 32 - Given Lhe ecclogical conditicne o Boranaland, Lhe meximurn pumber of days in &
watar schadulé in three. For any one herd-owner who wants be water hig animalg, his bim to
watar returna every third day ...

“The "Law” in about colleclive ownership, mutual reapect! You should resper callactive
owmership even. when you know thet the well in yours. If I who am & Goona use the water and
you use it next and you ere also a Gouna, then a Sabbo might fee]l wlienated, We place Sabbo
ebwsen curyslves to meke him not feel an sutsider. In Unis way we show our regamd for each

Dadasha sxpigina: "... [n case a well does ol have water and et owning it ron short of
water, Lhe cass will be conaidered by the whobe group regardlnee of wha belongy where. A
acdution 8 found in sharng wich olhers™,

p. 33 - Tt may appedr surprising that people of very diffierent staton are all given the game
mioss Lo "second turn” watsring-holy men and "geadas-leaders on (he one hand and healers,
blecksmitha, and hunters on the olher, Dndacta sxplaine (his in berma of the critical
itpeoriancs of the baks carmiad out by people of Lhe laller categomies .,

When catlls comn to tha wall, Lhey first reach the well-vard, whith i wnclossd with &
thormnbuah ..

When Lhey pass the wall-yand, the animals enter Lthe cetila corridor, which ix & aleping
ramyp dug into the sail. The end of tha corridar towarda (po 34) the well i markes] with a
threahold, wnowm an the "darpullan”. These placea are considared wilkin Lhe domain of
"Custam” Talher thar "Law”. Hut onee Lha threshold in srossed the ground berames holy, and in
definad andar the “Lew”_ Wilhin Lhis holy sones and to bolk zides of e threshok] according to
Dodasha's daseription, Lhers is a wide placs whare catlle rent afler being watersl, This central
pari of Uha well alse sonbaine e cslay breugh from which Lhe calle actuslty drink ..

A quarra] which takea place insida Lhe threshold ia regarded as 8 far more sarioun brasch
of norme than one which Ltakea placg oulxide. It cannat be dealt wilh by » local court of
omtinary alders, bt must be handead over ta Lhe trilal Jegnl sxperts
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There han alweye bean soma degrea of mobility and hence a provisjon for newoomers and
atrangara of diferent kinda is necessary. Boran pecple pagng through the avantry could water
Lherir animaly ot any well and be given firet service aven withoul heving to wait. A Boran
newcomer who selled in the erea, however, would enler into the welering achedules aorording
to hia conbribulicon of dewlsp animals -

Te tat the abrengers wait longer Lhan the three daya of the walering cycls wouk] be equal
te Iemving them to "the day of the hysenas amd vultures®, which is Laboo. Whan it comen to
slawghtering “dewlnp™ animala the atrmngers must contribute

Thias is because thay live araong wa f they are 1ok our kinamen. Even if "Castom” malla the
outsiders "widdi®, people with whom you could fight “Law™ allowe tham in. “Law ia
aympathetic to all, but also harsh to wyone who abosee ita avmpelhy.

o 33 - Strangers are given fowrth place of chey live walh youw 1n peacs 30 that they do not
expenence loneliness and alienalion.

Su far we have bewny concerned wich the ranking of various categories of humans in terms
of aceess to water, The cultural and ritus] ranking of animels is wles reflemed in the rgpulation
of turtie at Ghe weells ... The basic animal cabegorias deed in the well regulations are "horses”
and "zallle” or "hoofed” animala and "cloven" ...

Camela are regarded ge cotside the realw of normzl Berena matters, and their rights ara
net givan any legal recognibion. Dadacha axplains:

"Whelher or not the camel can go o longer without water ik not tha iasue, The peint ia
that the owmners of the water zre ot people of camels, Thay Are thosa of callls and horses, 34,
when a camal comen they can®t find a place For it Consequently the camal has to wait unbl
evary animel has had ita turn, The camel not ooly comes afuer other animials but alas after
hyene and vultures” . .

Water in gither a regource that you "ahare in" as g mamber of 3 descent bassd collerlivity,
or one that you "share out™ to signidy reapecl

p. 37 - BEaah well-field, by representing all clans, 1o 2lxo & microcosm of e larger ebhnic ordar,
A fina! reflection should therefore be oFemed ghonut tha nature of tha Boregna as nation or ethnic
group, The Borana "had” the pan-trbal institutions of Uhe “geadss-gystem™, age ovrganization
and socalled priest-Rings, who were ritua) leaders ..

Baxtar (2978) cluims Lhat tha pasdas sywtemn wan an exclunively ritual apparatun, whils
Legurse tands to atreas Uye politicel and juridieal aspecis, stobing that tha pasdss officers hnd
to msolve conflicts between clane or houssholds ariging frem the uae of pasturan an well an ko
e lle claims to water resourees ...
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p. 27 - Land Tenure. In theory the tribe owns Uke land; het continued secupation of an arca,
accompanied by the hanging of honey-barrels in the forest, gives 8 certain degres of right over
mach land and Morewt, but no man may enclons fhr himsell more than ha can cover wilth & wpawr-
throw or slone’s-Lhrow. However, distinguished warriors and very rich men own lange arear of
land rinning into hundrede and even thousands of aereq. Such men are ealled variously Abba
Lafa, Yathar, ie, paasessor, of the soil,” Abba Biya, "felher of the land ™ Abba Burga, “falher of
ke gpring of water” or Abbe Medica, “Mthar of the goat-akin bracelet” {(which denctes
ownership of 1,000 head af caltle). These can buy from the elders lend rights sver Large areas

p. ¥ - Political Crrganiration. The Ablm Boku and his Calleagues.
The Ahba Boku, father of tha scapire,"or Hayu (Lhe terma ars synonymous} is the tribal ruder
far the eight years during which his “grda’ sel is in pawer ...

The Abim Boku snd hia two collengues are chosen from tha aldest or most distinguished
Familien, which ere known as “milies of the Hayu". The principal Runelion of the Ahlw Boku i
Lo premide over the perliament et trital assembly, to proclait the laws, and to el when
naczaaary an ritnal experl in the pada-ceremanien ...

The spacific dutiea of the Abba Boku included ecting as a judgs and law-maker in pence
time, and commanding the warrors in war time ..

p. B8 - The lrress ie & sort of priest or rilual exparl, whoss Funstion wer to meke publie
preyecs, eapecially for vain ...

When they have retired, Uhe Abba Boku and other dignitariea have right Lo drink first and
Lo waler heir cattls bafors olher paopla.

Eihoke grouge HEAAR (High Platesu)

Anibor W, A Bohack

Titdes Tha Capbml Ethlopians Amhara, Tigring and Ralaied People
Fublisher: ERA - IAT, London

Yoar: 7

Texi

p. 118 - ... Irrigation sgriculinre in the lowlands partmite the production af soma vegelablee,
citros and c'al

p 121 - AJl arable land Harari ast asids for eullivation lies ooigide the walled cily, extanding &
faw kilomeirss from Lhe foot of Lhe walls and forming cancentric agriculiural balts
circumecribing the town, In arder of proximiky to the sty are silwated firsl the “pardan amma®
{gn harasi), whers legumes and othar secondary cropa am grown; nerd the "grain ares” (ge
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fagay), whith the gtaple porghum ie the prancipal erop; then an sutermost agricultural belt,
which ia formad by acres of fallaw land (guiTa), same partions of which wre oflan subdivided into
smallar plota for laasing to Galla farmers under & sharecrap eyalem .

Ans Harar practee irrigation egriculturs, especially for cash-crop pradustion, mast of thair
fields i “pe harast” land are contoured with small terraces (gadab or katarg), Water is
¢hannelled from streama and eprings inta 8 deep raservoir (ewri), the communal awnerahip
righta over which are shared by ell farmers in the disirict who contrbuate towardas iLa
construction, Hegponnibilicy for disgtributing the weter to individual ficlds reats with the
mimalag (literally “water official™), a non-hereditary officeholder choswn frorm amoeng thome
sharing righta in the kori; he need net be & landowner, homever. Customarily, each (p, 1220
Fridey hae receives mn eliowanca of the kuri-water as eompensation for his services: hin shars,
“gum’'ami” {("Fridey water™) can be transfarred ta another farmer for a2 atipulated fee, which the
mimalag arbitrarily establishes. Most ivrigatad fields (masnu) pre uged far growing cash crops,
c'at, ooffee, angd eitrug, grain eraps, including the staple sorghum, are almost Always grown on
non-irrigated land (haxra) ..

p- 123 . Land Tenure. Land and immovable property bolh ingide the town walls and in the “ga
fagay” Igrain area] are owned privately by each head of hounehold, 4 title doewment of
ownerghip (tamassuk), issued by the "gadi”, recorde the shame of each of the Immediate
heritors, the eldesl spn receiving the largest portion of herilahle land, Undar the land-
Tegistration ayslem imposed on the Havard during U Egrptan oomapaticn new titles o land
and other property were igsned on an officiel certifegle Chuggal, possesaion of which was
neceagary in order bo trangfer property ...

P 139 - Except for one quartat of the city where Lhe Hanefite "madhahib”, the legal systemn
introdueed during Lhe shart Egyplien ococupetion, is recopnised, Harar is predommantly
Shefi'ite. Tha shari'e, the canen law of Jalemn, and qedie ara Lhe legnl and judicie]l instruments
for regulabing beheviour batween Harart, dispule and astllement between noon-Harari aubjert
peoples are povernad by Wheir rerpeclive customery liw ...
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P. 18 . Hama: .. Each poal belongs to o family or & fisherman .

P 36 - Berta: The Sillok attach great importance to Lthe rpin-maker
Udhuk: .., rain-maders .,

Komg: .., rain-makers

Mape: ... rain-makers

p. 4 - Suri: rain-makers .

p. 5 - The Komeo .., practise inlenaive frming of atone-Lerraced Gelds |,



-

p. 55 - Konss: Heavy work 1a done by the “Harriya™ agsociebion who kesp up the barraces, dig
walls ...

p. 79 - Didina: No one may bathe in slanding waler whers eatile drink, beesuss this is
conaidersd himrmful to Lhe heallh of the animgls. Anypane who lats infeclod eallle drink at &
wataring-place whers haalthy callls ...

General - Echiopls

Lulgi Ambroal- Aspetti di diritto agrerie nellg terre dall’'AOL- Gioffre', Milao, 1641
Chaptar 2, pag 42

Bummary: 1. Waters; rivers and streame- 2. Wellg- 3. 0Wetursl and erificial reseroine, -
4. Solidarivy customs batween villages,

1. Ao regurde WATER, the wariety of cuatoms in aven greater than the one for lands
SOURCES are rare and is congiderably diffirult to crente Insting rain haravests, Due Lo thege
factors, cisboms conceming Lhe use of Lhis pracicus element ame parbcalarly siocl

In discusaing this isgne wa will dislinguish belwaen: running waters: rivers and streams,
and underground watera: natorel and artifizial wells and reservairg.

Hivers and streama an surfaces of watar tannot be anyune’s property. {n fack, tha peorpile
pottled on their banks upe and “abuse™ them. Sometimes, thess people ars 30 jealous of thar
privileged position that they do not even allaw the crossing of their terrilory by those pastoral
populatons who wost reach rivers to water their cattle, in the dry asmaon, Such pituslions
have endad aither in cenficts or, more freguently in epreements whershy the fvecine peonle
have grented mocess to the river, by the shortest way, which is parpandicalar to the pame hank,
in exchange for some form of compensation, however small. This condition is enfarsad by being
repeated over m certain period, so s to crente a kind of servitude, the content of which in
defined by customs, in favour of pastorelists or of people living in arsea lying behind ¢or land-
lockad.

Tn che first place, the wsers'groun has io take his cattls to> that apecific plece on the iver
tmnk mnd not b others, following a certain routs which is in most cases matenally Umced by
the paeming herde Tt can be atated that esch group ot Lhe whols groups have Ui own
wataring places Lo which they go in specific perinds of the yeer. Among differsnt groups, with a
cemmen watering righl, the use of water is regululed by norme which conforem Lo the osual
precedence conoept o to Uhe one of pre-eglahlished shifia

2. Wells are vwaed For people and for walering satile. Conaequantly, wells can b drsly
swnitd by individuals a8 well as by communities. Property righta over  well can be origineled
sither by dipging it or taking it aver, If sevarel individusle Laks part in Lhe digging, the well
will bmlong to tham in joint awnership.

A.In aveas far Fom Tivers and with gares underground weler, the nesessary shemend tg
aninaal life in pravided by vain, whether water gathers in natural depressions in the ground ar
in basins oF pwrepade reseryoirs, Both the former and the lattar can ba owned by the
individunal landlond of the place wheve they ars located, or by a community. In the case of
artificial resermirs, people making vse of them are obliged to taka part in their muntanance,
Buch artificin]l resarvoies consiet of An excavation, @ few maters deap, with an elevated border,
and are surrounded by Lrees oF quicksst hedges, Their width in variable. Thay normally stand
where rain water can easily reach them, Around the central resarvoir an earth-bound canil
(7] is often found having the ohjective of latting water run townards the ressrvoir. It is &
aystam which Tefpuires conalant mainteranes ... A kesper 18 placed to ontrol the regular



meintanance work by vsers and has the power to fine infringery. Uguslly sach villages hag ity
own exclusive surees.

4. [n pariods of water abundance men and callle in traneit are allowed to uwa prch gources.
Bl in periods of drought this i etricly forbidden and evan local calle can only be watered
every olher day. At the same Lime solidanity roles axdst betwesn neighbooring willages, and the
devastating consequences of the village remaining without water sven for a faw days can be
avoided through sutual aid: it sueh Greumatances people are allowed Lo turn to Lha weter of
nedghbaouring villages.

Chapber &, p. 83
Summary:

On sarvitudan; the same os cljeein of frequent conflicls; digroamion on wetering servitudeg,

Agrirulitural Innd-holdings can b sneumbered with servitodes ..
Bamw Aulhors nlso beliava in the axistence of WATERING servitudes, meaning that the owner
of tha land on which a well has been dug must allow owners of neighbruring holdings to draw
witer Fromy it In that case b seerns more appropriate o idently the wall or the souros as the
oimect of & right of commonage, [n thin cess, it is sither not possible 1o talk of servitude, or it is
reduced o & simple right of way,

Author: Dantes A. Caponers

Tiile: Report oy the Imperial Government of Elhlopis on Waiter Control
and Lagldation, Report Mo, &S0

Publigher; FAQ, Rome

Yapr: 1008

Text

p 9 - Locel Uses and Custorm s, T ctunbrian which neither poasesy adegquate written water
leginlation, ner en efficiant wabar adminiatratan, ak 8 the cuse in Ethiopin, cuatem, and wsagn
often datermine the watar righta. Any new legialakive proviaiota for dealing with water
awnership, distribution and use shiuld teks into consideration tha existing waler uses and
rustoms of the country or region concermed. An anatysis of the pravalent loca] practices and
customns is necessary, therefors, i it in inteanded either tr codify them through enactment of
writben Tegislation or to orpanize sfficient water control. The great adventage of written
codiGeation over unwritben costom law is Lo give to the people or society to which it refars an
adgarance of the popsaanio of rights ...

Waler ugen and customa are ales g regull of the peographical and physeal charaeteriatics
of the counlry, even Lhough Lhey have their origin in various other fartors such as religion,
degres of sacial and economic evolution, and elhnogrephic origin,

p. 10 - Adequarcy and availabilicy of Lhe watar suppliea in the various drainage hasine have
shaped Uhe beeal osen and cuntome relating o Lheir ownership, digtribution and uae. This is
why the local veen and customa differ widely in tha thres dininetly different climekic and
wegatative regionn, Lhe Dagn the Neine Depa and the Quolls Eagion, into which Elhiopia ean
b muhelivid ad,

The Dega Region (eold region), This region with wn altitede abwvs § 000 fest abarve sen
level, wilh n temperatore of S060°F and wilh the higheat average rainfall, in charestarintically
r region of paature land inkgraperssd with medium-sized wooda [iveslsk bresding and csrenl
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sultivabion {wheat, bardey, t=d) l.m the principal sgricultural antarprises of Lhe ragicn. 1o Uris
region ol extengive cukivation, irigation is practiced 1o 8 limited extent, Watar j» aburdant,
duoring tha rainy season, bt poms minor canflicls in regard to waler rights soour during tha
dry samaon.

[n this geographic region the riglh to ose waler belongy to the owner or lenent of the land,
and cannast be alianetsd to non-riparan pwnerg or lananty withaut bhe consent of Lhe obher
naighbours and co-cwners within the same hydrawlic pyslem, The water rights are gttachaed ta
Lh# land on which the waler ig lomnbed and are pequired through Lhe conatracbion gr Lhe
partripation in wetar worke, inherilance, gifl, sale, acquisition or donation of Uhe Tand,
Sometimey writtan {itles of land ownership mention o partiewlar right to use water, but thoss
tilhes Ere seldom racorded by a locale rudge, povarnor, or other authorily.

The woler dintribulion is penerally snsured throwgh an egremsnt among Lhe users;
conllcia seldom arise and when they do, only during the dry sesson, The method of digtributing
watar is vaually made on a rotation basie o Chet the bosal amount of water supply in allocacsd
{0 gne user gt & LHme,

The walsr edminigtration i superviesd by the users Lhemaslves, and someames during the
dry sesson special “ashagnug” or puanls are appointed to palrol the diversion points and the
canals.

Sometimes p companeetion in meney or in watar is given 3 the owner of Uw intermedipry
landa (heugh wldch the water Moom, but the wakar i seldom wobl axcapt in speciel cazes
where weterworks have bean conatrucied to store water supplies.

The maictanance of weterworks in the repponeibility of the vearious users, and damage can
be ¢laimed by proplt who have suffared Ioasen beenoss of failure Lo adhere o Lhis cuslinmmgry
e,

[n cape of conflict the loead judae, police official or powvermor 16 Lthe responsible authority o
try to selile them, Recourss is made to locad tribunals when it is impossible Lo reach o Friendly
ephibion, An appeals to Uhe Emperar i alwaye allowed.

po 11 - Tha ¥Yoina Dega Ragian (tetiperats region). Thin region is lecatsd at an alaiude of
betwaany 6,000 - 8,000 feet above kea level, and han averags lamperaturas of 60-70°F. Erinfall ia
lesza Lhan in Lhe Degn Hogion_ It ia tha meat populpled area, and conmlibytes the largeat part of
the Ethiopian pleteaau. [rrigation ip precliced in many plapes, Benns, flax, frait ard collon, are
amang Lha majr cropa grown in the reghon,

Hera Lhe local uses and castome in ralation to water ovwnership and distribution are dmilar
to thoss exinking in the Degn ragion, Betauee of Freatsr scartity of wuber aupplies nnd Larger
requirememy for irrigalion, water coniflicts sctwr mors Traguantly here than in other paris of
the country.

Tha same relabionahip an in the Dega region prevails with meapect to land and watar
owrierahip. Since walsr doas not raspert legsl or adminigrative gobdivivions of land, conflisls
often Arise m connechion wilth weter dietribution and maintanance of watarworks, Thes
conltcts ircreane in numbsar and intanaity wilth increases in Uhe demand for watar,

The Guolla Regrion (hot region). The altiluds of this region is legs (han 6,000 feel aburis sen
levnl. 1t includas the lowlandy of Uw Dangkil desarl, the Awash vallay, the Bomali plateny, U
lower alopes of the Sidama end Baran and weslern Ethiopin Desert and tharm shruh
vegelation and aavanme foreat mre found in Uhis region,
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Local puatormy in relption to watar ownership, distribation and vee are diferent fFrom thege
found in Uhe Dege and Voine Dege regiona. These lowlende ara inhahiled for the greater part
by peopls wheo follow the [Rlamic sustama of the Sunnile Shahfile, Malikits and Hanifile ports,
{1}

Vorr little axtenpive trrigation is praclieed exoept along & few pevennial water courses or
from wells, end Lhe major water utilienlion ectivities are reluted to Uhe cultivation of small
gerdeny, catile, grazing, dals palm growing, end domeslic waler gupplies.

The ownarghip of watar may ba scquired independently from the cwnemship of Tamd
through inheritance, participation i sonstruetion of wilerworks, gifl, dmatron, sale or
acquisitior.. Walla may ba privataly owmied or roay belong to & tribe or & proup of individunals,

Somabimes written titles recomling such ownership exist and Ara kapt By tha loeal chieth
and the intermmiad parkss.

When wetering points have bewn constructed by a group or & Wribe, the ubilixstion of them
remains within the attribution of Une constructors,

7. 12 - Tha mode of diatribution waries widaly from dislricl to district, accortding to the naturs
of the waler aupplien. The wells are construclad by specialists whe sither Lake semiership of
tham ar are paid by the person who employed them. In Bormn special kinds of deep wells can
e found. These wells ara dug in the shapa of an inclined tunnel end waler i2 wilthdrasn from
them by g number of individuals who are stalioned at intarvala alang the inching and poass
rebrn skine Rull of waler from the boltom to Uhe Lop.

A weker reservaoir can generally be fband alongaide the well for Lha wlering of animals
(camal, sheep, donkeyn, stz). The price of weter depends on the daily demend sz well s on Lhe
avuilabiliby of the watar mupplies in tha walls, In Opaden i e calewlnisd on Uhs Basie of &
“drum" (approdomately one-hundred Liters), which ia the amount of waker & camel a0 drink ..,

It the cane of privetely owmned waker Lthe pdministration in carrisd oul by the wsers,
wherean in Lha caze of enllactively owrsed watar silhar L local chisfh, or specally appointsd
individunals, are given Lhe sdministrative responaibilities. The maontenance of waterworiy and
walle iz incumbent wpon Lhe watar usard or Uhe contractars a8 the cass may bt The custamery
rules s stricly respeetad and diaputes are settled by the users. Few, if any, important waler
carUlickts nre referred to Lhe gpevernmamnit afficlals

The need for waler in 2 great, and U valoe of it a0 relevant, Ueat condlicly sometiman
arise an & result of diferent tribes poing in search of watsr, In these casen grvermment officiale
make the final deaimion.

Water Judicary Authoritics, Whenever a conflict on water righta erisas in Elhiopia,
vaTious wiys of settling Une dispute can e followed by the pertian concerned.

Customary Law, [n the arid and semi-arid zones of Uhe eounlry, particulery the Guolls
region, dinputes mneerming the pse of wells, conflicks on gpraxing righta of the nomadie or
samtinowadic tribes, water distribulion or mainlenance of walerworks ste wrw ofian selled by
the local trikal pr religioun chisfa. Tha aneient customary law of Lhe bribe or the religon b
which the prrtice blong in applied in Uese cases (20

Bometimen when canflicta between difsrent trilms stdangesr publdic order and securicy 0 &
particular aren, the conflicts mre handingd by Edhiopian officlals oot beloryring to the groups or
tribes conearmad



Other judiciary or edministrative procedores. The conflicts arising in connection with watsr
ownership, distribution end usa can alsa be refarrad to locel sdministrative ofbcials, Appeals
against adverss deciakwn can be pressnted succsasivaly to the regional evurts or regional
governors, to the Ministar of Agricultare, or to the High Court in Addie Ababha. When & cam
vakches the latber stage, however, the parties concerned are saldom ntant with the dacision,
and as & result, many cases are appented ta the Emperor. The Emparar mey order either a
mvigon of the case by the mourta or, mora penerally, request the Minister of Agricalture to
have hiy axparta study the conflict and submit a technical report. The Imparial Majesty's
decimion will ba bazed on this technical report

MNotea:
{1) - {Z) For chis customary law, see: I, Caponera, Weisr Laws in Maoalem Coontriss, FAC,
Home,

Auriboe: MNaithan Muarein

Title: The Brthbhoprian Ecplre Federacon and Lawa.

Puh Liahier: Ryl Metherlaods Princlog and Lichogmphing Co., Bodbrdarn
Yoar: 1683

Texd

Chapler [¥ - Civil law is not coliflad in Bhiopia. A few Proclamations dealing with loans
and interest axipl tefore the lalian sccupation, Whether o Court of Justica can apply Lhess
laws Loday in & maller for the courts to deride, Cerrain features of te “Law of Loans” are
inapplicabls in & modarn society,

Apart from the "Law of Loans™, "The Potha Negus™, a compilation of secular and religious
Laws axisls, Vary few copies of The Fetha Nogut™ axigt anywhere in U world [E wos writtam
in "Gemx~ and the ontly Tangoage in which it was irenslated iy the laken Language. Tha sulhor
wisderatands (ue lataly it has alec been tranglgsd inls Amharic ..

Tha Fatha Naguml which ia pecepisd by Uthe Ethiopian Church as ooe of 4 Holy Book, B &
compilation of mome laws and tracts of Inwe, This Book 16 divided inte fifty-one Artbdes, Lrenty-
two of which deel wilth Church Rules, and twaity-nine with ¢ivil and eriminal laws ...

th_n nriiclen given below nomerically deal with the following subyjects:

. No. 37 Public use of roads and playgrounds; commmeon grazing lands, torls rparian righta,
common drainege and satar wayns;

The Feitha Neguat wan for some time conaidered U law of Elhispin Fut for & perisd of
tme oow it had recedad into the realm of Church Law ind a6 & rule the Coorts never refier ks
it.

It no =i in Uwe High Court in e Pethn Negosl applisd by its?, Howeyver, in cassy
whare tha customary law coincudes with what is wyittan in the Peths Noguat, the Falha Negual
may be referred to. This i sepecially true n matters of inheritance and pucession, [n casey
whare tha Felha Megust does not eoincida with custotnary law, the cugtomary law prevails
Droring past cmturies many Tearned and other intacprelalinng of what is writlen in Lhe Falha
Hegusr have eecumulabsd and it ia thersfors ificult Mor teeo courls Lo agres in some casey B2 to
whal is Che axmct law in sccordances with the Fetha Nopual ..
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The Fetha NWepual, however, in aomelimen waed by some divigian of e High Court,
whenever sach court i3 conversant wilth the Ceel language, from Sma W Hoes e 8 cefbrencs
book regurling the socioe of cuptomery law |,
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Eibnls group: WOLOF

A e David P, amble

Tille Tha Wolof of Benegambdia, with nobes on the Leba and the Berer.
Publighar; ESA - IAT Landan

Yorr 1B8T

Text

p. M. A wystom of agriculture baged on natorel Aosding is practised in D Sohagml vailey.
Here large stretches of Jand are inundatad snch vear and covered with e fertilleing mud. These
ones, nown ae "ounls”, are plantad with millet, maice, beans, and cobmom a8 the Moods recede
and ripten From Pebmuary to June, Tha uplands, "dieri”, which haye o aandy aoil, are calbivabed
durlng the rainy sasson, & quick ripening miltet which ripens in November being planisd.

Thin system of ggriculture appears to be very ancient ...

p. 38 - Fishing. A nurber of fshing methods ave in e, During Uee alny sepson welrs ave
cansrustiad and hashat Aak trape (haind set in slreamy and nerrow powria of awampe. In tha dry
sanxan when the swamps are beginning to dry up and largs ooole are 1sR, comonanal Aah doives
mre hald ..

The coaste]l Wolol use caat nets and aeine nets. Fish are aleo taught wilh o barber goanr ...

p- 58 - In cvil digpulea, most of which are matrimenial cases - .. - aforts aew first made o
settle the cape wilhout recorse Lo formal courls

p. 72 « I & drought occwrs, the men go to the mosque Lo prey (Lhe saln-al-islinga) but if thia
does not have che desired effect, the women perform & rain danrs, dresasd up in rege, or in
men's ¢lothes, and wearing ornamenta made from rubliah. They then go out of tha villege in
procession, the children guiher branches of trees or shruba, and on their retumn heat the grave
of the founder

of the village with their branches ...

Geparal

Anthor: Miguel Solansas

Tidle: Migaion Repnrt bo the Gamivia

Pahlighpr; Unlied Matons - Dept. of pochn el coopeeoratieon e development,
Mew York

Yenr 1&an

Text

p. 43 - Cortomary Water Law wnd Inmitolions
& Adminjstration and waler ingtilubong
Under cusmtornery law in Gambia no specific watsr-mimad institubione sxist. Bather, watsr

matterd have Rlwayn bren considered parl of the aaapcimied land e interects an d ars
generally handled chrough Uhe salablizshed village gevernment.



-

Owtrully, looal costamary law (Lhat which would incdude land and water use in the
Drovinesd) is admimisered firsl through 4 process of village mestingn

This aame epproach applies b the setilement of waler disputss, Theorelically, the Frat
user(s) of & section af river, for sxample, would be the priority user(s) in the event that waler
aver became so scarce thal wis inadequaie far sharing peneralty.

[n jractice, it appears this difficulty has not erisen primarily because there hes generally
besn enough water wveilable ta mast nl] baic needs for subsistencs living, sven though in
ceriain tinen of the year one may have had o travel some distance Lo get water. Tha mayor
difftrultiss have arisen wilth respect W digging new wells and obisining Wechnical and financial
amsistance for thin task - a matier that in not Mrictly rustomary minee Government in grnamally
in charge hare,

Through discugsions with local suthoritie, it appears that water disputes are not Fageiliar
por s« Thera wan little recollection of any instances whers watsr was the cantral insue to be
r 3lved. As indiepted above, the kay in rather whe has the right o use of the land on which
the witar is sitanted Howaver, & couple of instances were recalled where direct water-Iand
mAttars heve required clarification. Villages upatream haye been known to build amall earthen
dams on trihutaries to vetain water for local domestic and irrigmbion use, degriving dowmstrearm
usérs. When reported to the village antherities, Lhiv sctivity is generally forbidden wham the
dewnntream user goffers a loas. Apparmtly, this sccurrence has been ars sg far. O other
otchuions, when thers hava bai heavy Aopds, disputes hava bean known to gecur aver the fh
nnd weter lafl siranded efter the waters recade. This i resslved, aguin, pecording to whe had
priority rights ta use the land oo which the fish and water settle. In other wordy, the village or
individual who has the cuslomary use right ts the losded Tand acquires the right to o the
retained fish and water for whatever purposes thay cheose.
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Ethnke proup: ADANGME

Auchor: B J. B Pogackd

Title: (apld Coarl and [and Tenure, Bepori on Land Tentre: Lo
Adsnprme Curimary Law

Puhblishrr: Gold Coart [and Departnswnt, AcxcTa

Your: 1068, vol. IT

Taxt

Per. 72 - There in n religions cancept of tha Earth included in notions of land, This religious
clament i8 partiewlarly clear in Uvoge areax in which pre-Adangme inhabitanis, who wers mors
divectly linked with the land than tha immigrant Adangmes, heve blended with the lattar™, A
utilitarian coneept of land however has gained a firm foobing ... ™

Par. 25 - Allodial righla, wherg atill exercised by the ariginal owners, are righte of absclute
gwrierghip. Bo ere absolote mighta in lengd which derive from the odginel owmers |,

Par. 28 - Allodinl righla in land may ba ouwned by kinship groups or by Individuals ...

Por. &1 - Righls in land which ere not ellodial ere either righta of a lesser nature or bear a
apeciel character ...

Pur. 52 - Puniuing this toothod the following lesser and apacial rights may be distingued:
(A) Lassar rights, which are:

(n] rights Lo uss land ...

(k] common rights, among which may be dilingvished b fellowing: rights of way,
fishing rights, hunting vights, graring rights, walar righls, righta to collact
fireweod and building sticks, rghts la collenl galt, Fighta ta collect sand or gravel
From a river-bed,

{B} Spacial nghts, which are:

(4} building righle, rights in trees, Hghls in creeka, streams and walercourses,
ancuritive for dabl, farry rights, rights in markets, and figshing righta _

Fur. B - Comvmon righta in Jand are Iocal customary rights 7in aliens salo” which may be
exercipad by any stranger They ssrva undefmed end fluchonting cleases of persons, [E oaght to
kw2 noeed thal the impast of the growdh of the sconomic value of some of thas: mights in ceruain

o Io they cpesmial arss, whers ses fishing (& o mais coupetion the head of the groap of the Kt swttecn 1y oraally
thdﬂ'hiilh’dﬂ\lhr-;ur-dmlhpn_hiuﬂlufmﬂuﬂuthinﬂlnlwlnqndhuﬂﬂﬂm
tha vtlliarins eosmpt of land, ia & female kroe, with vages atuributes of 2 deily, abioays mobxdin s 1 tha
updafined God (kinw), s whoss wils sha sppsam o ritosl; "™Maw the God, and Zigha his wifs,." e Db Lo

= But s ¢ eaislads o spply crtieris of Eoglish lnw, apd of Eyrepeey lnw gepernTly, to i dafsiion of cesership
ho musteenary Lo oy L sppaany b ringd ot presepl
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arcas has led to an wvolubion of certein comman righls mio dictines, specal Pghto which have
berome allenabi=™,

Those comman rights which now axist can be dvided into two groups: unguelifed and
qualified  Ungualified rights wrethose which can b exarcsed by strangers wilhout seeking the
vemer's permismion, and wilhout offaring eny preslation™, Qualified common rights are thosa
which ¢an be exercised by any sirangar upon nominal parmisgion From dhe landownear and, in
some cases, under the condition of a preslation.

Par. 57 - Righta of »uy are unqualifed in all cases ..

Par. 68 - Fishing righta in the river Volta, except in the Ada estuary and in some Ingoone®,
are ungualified. 1n these ereas in which fishing is pursusd not mainly for the purposs of trade,
and where it does not form an important item of pubgistencs, as 2.2 on the esstern part of the
Accra plaints and in the Krobo areay, fighing rights are unqualified, except that in some
1olated places nominal parmission of the landowmear in required, Ponde are not trented ae
subject ta common rights of fishing. There are no scomen rights of Aphing in the riparian
arens of the river Volta, whers fish, shellfish and evsters wre cavght gither in crecks or in
watercguryes, and form important items of subsistence and of trade and, thersfore, hayve
acquired & high value ..,

Par. 80 - Graxing righls are ungualified, except in some arens next to the bank of the River
¥olte, whera nominal permisgion of Uhe landowner and, sometimes, alpn 5 prestation in und
are mqu.'lnd 1t muat be nolad that such rights 4o nol includa powers o srarl a8 cable-krmn?.
Land for & kran! must be abtainsd separately in Lhe form of surfsce nser.

Par, 61 - Rights to water are unqualifed, Thers i Rawevar certain axeepllone, All
individuslly built walls ara sxcloded. 1n che ssutham parl of Uhe Arma, whors abock Tearing ia
an important itet of activitiss, witering mights ar of importance. Buch righls ame qualifled
but in some Araan, whers dranking watar 18 siame, water pocls Frein which water for human
consutapbion & drawm, are e:r.:ludud"

Far, & - CollsmUion of salt from ll.gmnt in & qualfied common righte. A preatation in pahd in
proportion ta Uhe amount of Gee sult collested by the strenger™ .

B Fiahiog mphds in o krkiks: £, Crvarlbir, bettar of 30087008 t¢ Seoeslarcy of Matbve Alfdre An Lo tersel lng
sianilon hes bewn Fvsdd i ooe cre, whers » distioclion bet=wen methode of fishing has inflosnced tha
wnhptien of the righls; wharsas Aablag by vod wod e te irnrcdied s b tonicinBifed right. Sabdeg by ot his
bt Wb Lol i o e ki aed b T # dlibzct aBimak e vigid; the prifecdly sl splaaaka
aferwd by the ool inhabdiacte that coly & waall aesuat of fioh oo e cmughl by Uos b of red sl Bt sad,
the el by ook prodticl Pnuble of & far prestar vabus, To b cowr exbciple oF U D Thutows oF carkbtoa of
arrswanie vihusy opan L aripioe] Lage) es oot

- Tha tarm “peastalbon” .. ks wsed ornghesnd b damedy slspary doge S, oflntas o, Tedsred
oo i reting b {ha sxsrekes of Fgbes o lgd Tt Anes oot inchuly soy payrasts, . coeds W arpress pelithes]
Tl e

- The praaatior & oletsd svery Lhres yavrs from all maos-ownes otbur han mambers of Uhs Ko dssghs dan; s
Tagueds mriain lageens o peesl sl s mllaeted Froes swagers, wise daabe to Bsh, opes the Fins? ey operl g
of tha Lagoan, ARthoogh U right s Asb may br sogqoeliBed, perocdesdcn svast be otained fr the srecbon of &
hu.l.l:u"uhlﬁhmlﬂ.

- Thars are berwpvar Bololed {naticvie Wt g0l iflid tovsdwo rgbils ane 1A arislows L tefaidd s ol

- The Peaage Lagoeen by Ads b w sool ool cshenple of the sinckie of sl mights, Allsdial righis ls the
Taggenyts Ard Vet by U T bl gl Tha Luller grant geessnkl prerdeiins U bl sbrengers B oolfliect sthl.
bmrioaing frvm days appolod b dw oeoers, aad upn payment of o preshation by ssch srsnger; Lhe prasi sllon
U Yk drecm wch of Wb Wsdbviduadly.
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Par. 8% - In cartain poaurta of the riparian areas of the River Volta Gahing rights in creeks hava
avolved into distinet righta which may be alienalsd. If much righis e aald, Lhe transachion
often does not meluds Lhe and which forms the bed of the ersek, but only waker and Seab™. An
interasling paint may be nobml, Uhat is Uve praction of mlivnation of Orhing righls uwpon b share-
Lanmney banin,

Par. 70 - Forry rights, thel in rights to meintain & vessel (in practics only cences) for the
purpaosss of rrops-river trangmerl upan paymerd of olls by the passengern, are dintinet. A ferry
Tighla s always pan of the fghta of the alladial sparian ownery, but may be separabat .

Par. T2 - Kighte in creeis, streems and watermurses are digtinet, Although they were in
pringiple a part of allodial rights, in the ovures of time, and becanse of the censtant incrangs of
e valua of fAgh, shelifish and ayslare, thewe rights became in many instances separated
ahgalutaly™ and wre now plisnable. [naofar ax amall rivers are concerned, tha follewing
principlen apply. If the rivar iz & sacred object, it may remain the property of the eliadial
owtier, even if all riparian land hes been alianeted In other caser thare pra thres poumibilibes:
if the river flows through the lang of an allodiel owmer the relevant stretch ie hin proparty; if
the banks belong to various allodial owner, then the Avar is reatad a2 joink property; but in
sotne 4F these cases the principle of cememhip "ad mediom filum Agquas™ s made its
APPEArANCE .

Fhnio group: AEAN BPFEAETIN{ TRIHES [ASHANTI, FANTI, AKITM KWAHIT,
BRONG, AEWAMIT, ATTWAPIM)

Ay Mpdoleine Manguidan

Tiide: Alan and Ga-Adengme Peoples

Fublisher: EEBA-1AL Londcn

Tenr 150

Texx

ANAN PEOPFLES

o3 - L Public offices and Jaad cwniership ate varbed it the lineage ...

Pp- 2E - . Allhough deseent ia matbrilinesl ameng Lhe Aken Lhe Lnespw haad ie male, in whom
in vesbad polibies]l and legul pulhoriby. There ic, howevar, alweya B female hetd aleo, who et
high moml sulherity.

The lineape head ia chosen From all mala lineege wembers by a4 mselbing of the whole
lineags ...

The linaaps head in cusiodinn of the anceptral stosls ..

- This mmy haparn wleo in the cese of w gt sy, o Drudoky “sn owner of o crml g the wstar st Bah witk
bt i gt 1o e Busband” secrrding b m bate] ok ramaed,

- Cf, Adowt vu, Kale wod o, Ade Cow ety 260704 Bhlw cuee S i etolllvet cwmp b of the procest of ppars oo of
riphis Lo & oyl Froen alleoHel righbe) Uha ol sbaltd b, "t erwl ie ditpiia W 0ot a2 acoestre] cresl bot &
ek Ennded by aresion of the ¥olts Kiver, the pertbon wheroon the crsek i Reiodid ted g phakmil T farm,
The Ralo Uil chrs kre bicooeed the “oos fide” owoer of the ok iodlapatable”, The dthnothoo Bl v e 5 ool
and & Lrilrwhsry (umall thﬂlﬂﬂmmﬂiﬁﬂ-ﬂhdﬂ-wm-ﬁﬂ_ﬂﬁiﬂ
oo tiraiery (roho dinlect), need sope <rekih - sedoirdribeatery (i oo plks af Ada),
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Orwoership of Eneage Land 3 vestad in kim, he grants porbions b2 linengy Toetobers for
farming, building st¢. He also owne palm-traes an hinesge land ...

He in erbitrator in the numerous intre-linesps dispardes ..

p. 28 . ... In penaral, inheritanse and succession are determinad by matrilineal descant, hough
thers gra axrwpiions to this ruls in Uhe case of certein offices.

Lineage properly and righte, &g veifrur of s-malled "family ]and”, trees on such Lend,
finhing rights in stresms naar the villages amd in some of Ut bigger vivers. Ownership aof these
in venbed in Do Uneage head and on hie death passes to his sascessor, chasen from amaong all
male iineAge memberys by 1 meeling of the whobe linsags ...

I 3 - Division or Btale (Oman). This in Ue largt of the political nnile: The chiel in the focal
poinit in U relations belween the sepmrmbe linasges, village and mobdivisiime amd holds the
whole togelhar ..

p. 37 - Punclions of the Chief in U traditional social systam

.. He was the cuslodian of corlomary law and the promulgator of pew rules of public
condust .

.. His position can be yummed up in Ow formula; ta serve an Lthe canbral point round
which the communicy was held together mi & unit in defanding itssll from destrordon by
ensmins, in 1w meinkenance of law and arder and the rule of custom, in obwdience to the
ancestors and pode Thins wes 8 relabively paandve funsbon ...

p. # - The descendant of the phoriginal ecupant of Uwe land is ackrarwledgrd a8 Do
"aampanura” (lilerally “land-mastar”) nmd han special privileges; he receives wn extra share of
the procssds of lend sales (and pays a correspandingly Lurger share of land expansat?. for
nzample: In olher ways sl hin equality with the "chene” (chied) in Land rights s ressgnioed

DWNERSHTF OF THE BOIL DR EAETH

A Sraol, and ipao facta the community (oman) symbolieed by tha Stacl, owne Lhe soil of its
political serrilgry, The Chief, us cceupder of Une Siool, in the cusdadian of thiv land; he is the
peneral guardian of the community's interesia, (he mogt impartant of whizh is tha fair
distribarion and proper ublizatian of land. Ha had (ke Elders administer the nd om behelf of
the people ...

THE FEOFLES RKIGHTSE TO BTOOL LAND

Fishing rights in sireams near villages and in some of the bigger rivers almo belong Lo
lineapes in the same way wnd can be (reated sasetly bike the wsoafruet of farm land ..

Any member of the "oman™ has Lhe right to farm anywhere oo Blao] Tand, witheut asking
permisgion from the Chinf, exorpl an comaterien or deserted village milsn, or i s alrendy
ocoupiad by someons alse, Sumagers not belonging to L "oman” ean enly wse lund by
perminsion of Uw Chief and by paying some Frm of rent gr it (Lhe nature of this vaTies In
different arcas; it may be & lump sum in essh, 8 portion of the cropa, ete.). In raburn for
farming privilages the uner assumes public responadbility expressed by money tribote, if the
Stoal is in debt or public work, auch as road-making, pnd communal work, such ps keeping the
villags chaar,

Thess users of the Tand awn mly the uswirocr they ean build on the land, plant ees,
ETow cocon, sell s pratiee, bul they vannot alkenaie it, sither by sale or morigage, oo surh
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eoraditions (hal (he purchaser or morigages hia righls everriding thoss of the Stool, which swne
the il phwelulaly

The Elder or inenge haad is cusbodian of the Tand and sass that every momber has a
portion For his farm. In penersl, a zian Baros land previcusly farmad by his matamal ancestors

The fatling that the Tand in p sacred trost committed (o Ue Living by the ancestory ig very
sbong in the case of Family land”

p. 53 - ... Rastrictions and labewg on mensirunling women ... Bhe miay not orods aeriain sacred
rivers ...

Eihnic yromp: AAHANTI

Authew: Anthony M. Allott

Tida: The Ashantl Law of Proparty

ine Zaileerilt fur vergleichonds Rachtawrisgssppchafl
Publigher; F. Enks YVariag, Stuitgarl

Tour; 1P6H, vol. 84, Mn. 2

Text

p- 138 - "The farm belangs to we, the land belongs to tha chisf™ (said by an individual farmer
on stool land) ..

. 139 - Mantion has ol sty bewen made of the Ashanti theary Lhat Lhe Jand really belongs ta
Lhe ancestars, ~Ancaglors” in (hig context can menn sither the ancestors of U whole "oman® or
community, or the ancestors of & pariicular family {matrilinesl linsogs), according we one i
talking about atool or Family land. The saal of a parlionlar Tuler in conexdysd of w8 enghrining
tha soul or mpirit of the prople subject 4o it: g0 Lhe "Gealden Sloal”, or saczad stodl of the
Aanntahsna, enshrines the spitil of Uhe Ashant nation

The interrelalions of thess Bacts wilh Ashant theorien of controlover land can resdaly e
apprecisiet The sasetow of the Ashanti srebem of land tenore iy that land rights ere nlboatsly
vealed in sorial and polikical communitios, (hrough metnbere of such o ommunity may wequire
a darivative right to semi-sxrlusive uss of portions of he community land. The land rights of
the communi by me & whole are sxersised on behalf of tha sommuniky by Uha "etool” of the {p.
140} community’s head; thiv is as much true of atate or public land as it 18 of family land ... and
(he maintennroe and ves by U living of tha land ia Ghus viawsd w8 saered Crusl on behalf of
iy trun "awmers, Uhe Ancerors ..

Famlly bawrial grownds wirs arm commardom, and eould be neither sold nor aven
oceupied. Alpo srcluded from oocupation ware Al ssered lande or shnines. Sacred rivers and
lakes (g, Ut River Tang and Laks Begumtwd] ere eilhar éntirely closed ta ondinary vse or
sulpeeted to various speeial reatrictive Laboos

The Ashanti pystem for the contrnl and enjoyment of intersats in land was fondamental Lo
the whals sbruciume of pryemment, s moch {p. 141) se Ghat, if one removed the land righis of
che chyiely, Dw baais on which they held Chrir ofBea mnd sarrcined jurimlicton orar Cheit
fubjeets would e destroyed, This network of land rights supperting the politieal structure
wxtended bowh upwards and downwards ..,



- 118 -

p. 150 - These nre undiffarential rights vaslsd in the membars of 5§ particulir Ssmmunity by
virfua of their membership of thal community, and would include such righis a8 Lhoss ta hunt
or galhar fivewood in Che forest murrounding & village, to wash and draw watsr from & lomml
waler-pource (0.g., & river) and to pass tver & neighbwur's land whan guing ebout one's Jawil
arrands ..

. 138 - An regerde hunling and fishing, 8 land-halding stoal™s perqud stes sxtandsd o &
particular demignaled share in cerlain targe game animals Killed on 1te land; thus for Amunegya
Rattray anya that "a stranger killing an antelops on Asumegys Land sands 4 hind leg (sers) Lo
the Chief, & wbiecl sends a forelag (basa)™ ...

Subjects enjoy the right to exploit the Ashing and timber rasoureey of the ares, though thay
may not be entitled o make any exeeptionel or disproporiionate use of sych pmenites - o by
commarcial {p. 158} axploitaticn - without paying for the privilege; and in comparison wilh
hunting we are Wld that & calch tmade by » fsharman, or & portion of it, does ol wuormatically
belong to e chief, provided the Ashermen is & subject of (e 2tonl; though in erlain bedies of
waker 10lls of up to one third may e chargsd ...

p- 201 - Public righto in property and the Tegal syscem
Community ontrol over Uhe use and scoupation of land

Many of the natural resources of the country are subjettad to comman or community righta:
thus bodies of wnter, the ressurces of the forests, and wayw leading from one villags (o ancther
or from ona plece within the villege t¢ another, wre open w0 nll and enjoved in wmmeon. A
village with a market hes a market-place sat ppart for the purpoas: 16 land i required for &
public purposs, it can be acquired by the appropriate authority (s headman in tha villags,
land-controlling stogl in the cese of B larger araal: in puch 2 cams, either same of the anoerupied
land within the village or stcal ares (a2 the case may be) will be devolad to thin use, or
privately ccoapied land can be taken aftar nagonbiation and the payment of adesquats
compensabion _.

Eihnis gFroup: EWE

A thoe: A Huoiss

Title: Ewe Law of Properiy
Puhllahar S0A8, Lemvdoa

Your- 1FTR

Text

Chapler &, THE NATURE OF LAND TITLES

1. The Ewa conception of land

In Ewe law, land or "wnyigha” meana the ecil ilbsel, ma well pa the mb-evil and smyching
urider the soil, mach na minerls. It doss not includa thingm on or attacked bo Bhi soil, auch o
tress houses or obher permanant fixlures. Thare is thua a diddnetion bebwesm intersits in the
land itpalf or aoyighs and interesta in Lthings on or sttached to Lhe land

In what he callad] & relrrpectve view of U Aghant law of Iand tenum and alienstion,
Rattray wrals thag
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“The worde Tand', "sarth’, "wil' conld handly in hwemaelves conjure ap anything else but
sommhing which was personifiad in the Esrth goddess whom all men worshipped ..."

In Ratiray's view, il was from this slage that there later developed & transtion into the
pospearion of bribal, Chan family and individus], “swimet™ of land |

Generally bhe sarih, the a0il or land is not regarded 2z p Felish or a “god™ among the Fwe,
Though it is conceived of Ar B principle, it in not a fatish or "bo” and has na worshipper ..

Nawertheleas, land in the absbract in conceived of ms g polent principle of sme spiriteal
force. It haa derresd certain iabooa and avoidences ...

In came of mach false awenring or violabion of the sarih'y e . apiritasl trensgreaxions
ars also legal cifances becauss it in belived that such misconduct angers Uhe sarth so thit rain
does ot fll and crope do not prospar ...

Hancs ivs the case of prolonged drought or bai! hirveats, sacrificas rs mads to the wirih,
tha rain-melery bing wroally called In wid, to enrure & good karoest

p- 13T - Rivers and wreams, though flowing over lands belomging Lo apewific familisy, ars
aubject to Lhe rommen righls of the whole community, Any person may draw waler from the
rivar or alroam withoot permiseion. Fishing in the waters of & viver or # atream is abaolulsly
froa and opem Lo every citizen. Coginadly sand could be dug Free from dhe bad of & river or &
atream for any purpase .

Lakes, orechs and lagoons e in s ipecial category, Thers ara vory fow of thesw i
Nartharn Eseland Whers they exist, fille to them in exclunvely vested in cha families on
whoss Tands they Te, Aocordingly Uhey ars not open to fishing or ellecton of sand by non.-
members of the lmily. There I8 no prohabition agwinet Wwking out water therefrom For pereonal
use try nen-mambers of Uha famdly: bul "Lbikuklu”, which ia & way of drawing out ol Che walsr
in & poo] or pond in order to iselate fiaky for calching, 8 prohabried in another Family's land |

9, The individual’ { title ko land

(Kayrwr, O, J )k "The nobon of individual ownership is quits foregn o native dass Land
belongs to Uhe community, the village or Uhe Family, never to Lha individoal™ This has heen
criliciand in ita applicabion W olhver pmmuni{iss 1t chould be poinlsd cul, however, Lhat it
exprenses a fundemenial view of land lnw among Uhe Northern Ews-gpeakhing people of Ghans
Arung Lha Narthern Ewe, tha treditional view waa Uhat Lhe paramoont title Lo land could only
he vealed in the mtool or (ke femily and never in an individwal person .

Eihnic proup: GA EFEARTNG TEIRES

Auath o Madnllns Manmukian

Title: Akan und (s-Adsngme Peoplas
Publlshar: EAA - 1AL Londan

Year: 1850

Text

P- 85 - The Ga “towny” (in Gold Cosst [Ghana] wesge, plases which have & stoel) Ffrom west Lo
enst are: Acrre, Oy, Labedi, Teshi, Nungwa and Temma. Each owna a elrip of teriory
strelching novthwards for distAnces varying belween twenty sod seventy milen Fach "town”
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hes anspdaled with it @ number of farming hamlsiz coloniesd by mambers of the "loon”. Arora
alw has g Wong etring of fighing villages strelching .. along the wand Lo Lhe weat.

... earh Oa "tawn” i3 an independent polideal wnik

The {ra-speaking people ars not n pingle groug sither by badition or in organication . Bach
“Loam” consiste of Uhe descandants of one or more partios of immigrants and of the aborigine
ationg whom thess fmmigrants setlsd mare or ess pescefully wherewer thare wan vacant
tarmiLary.

The aborigines (dfhulehii) of the Cla counbryiide were the Npesi peopls, who spoks Lhe
i dialect ..

When the G "rown were firmad the pans were clill recogrieed aps the ownece of U lend
and as the only people able o propilials the gods of the land: the Wolomo (priest) of the senior
Kool god of each "town” iy gtill Leday the senior priest and the “tosm™ landlord or "Sikse™ ..

i B9 - Dther Offcaly - ... "Woleialme™ (1it, fatherof.fishermen) ontroly arrangementa for wea-
fishingund the discipline of the fishernten. Strangers must have his parmission Lo figh in lool
waters wid pay feen to hito, He may forbid che use of any net if the Lhinks it had for fishing
He is consulad in timas of fish scaraly about the weather, the slary okz, and performs cerlain
finhing ceremonials. In Temma he is chosen from one Houm gmly; in Lahadi suceansion goes in
turn through four Houses ...

Justice - In Lhe carly dayw a]] major casss were trid by the Wulamei (prieat), but thass day
corifine themetban almost sntirely Lo "oth canen” in which Lhair owm god has been specifically
invoked Many caies art today sstilsd by arbitration Lhe two parties simply agres 19 mobmit
thair dispute to & commitles of impariial alders, who receive & few shillings’ woorlh of rom for
Uneir time and troubls; any slder may arbibrete if both partes agres ...

p. &8 - ... The land ilseH, i g, Lhe soil, in disbmpuished Sroem the wous, Uie 28 to which the sail
may ke put. Tn each "lawn” tha tand Haall in conmidered 2 the owned by the lageon god or geeds
of Une aukochUyenous Moy, whosa "aulome” i "sitsa™ or landlond As these gede algo own the
lageara, both farming and fishing are fortridden on the day of the wesk sacred to ench
particalar god, Tha situation in Accre, howerwer, Appsars to be more complimmbad

Serangers wishing to farm must firet got permission to accupy plote frm Lhe wulome and
athet “town” offisialy, o whom o gifl of ram must slse o mids ...

Strangwrs appesr to b able to buy land outright in all the "towme™ ..

In hess "towns™ where land is sharad in common by el the “quarters”, approval of all of
thesn 38 niscwspary before any land can be sald; Lhe procssds are divided equally between them
all ...

p. 47 - Land tenure in Acera [n Accra, the aboriginal lngnon god "Sakumc” seems to be
eonmidared owner only of tha lagoon and tageon villeges. Tha religious aspect of ewnership of
the rest of Arcra land is not clear, Agparently avery “quarter” in Accra "may be said to own the
land it pecupiea®, and in addiGon to such Tand there are further bacts knewr: o "hunters”
tand”, originally oceapied by small groups fond of hunting, which formerly was dangereas in
what was then thick forest country. This conbnuts to be the property of the Hoosas who
originally hunted over if, end anyone wishing to farm or meke a hamlet on such land most get
permision from the head of the Hoursa which owne it; parcels of such land maey also be scld
outright by the owning Houss,
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In corcain “quarters of Accra Uhe "mantss” recaives p share of Lha prooseds when land 12
mald nowndays, in recognition of the fact thst he his heavy finandal responxihilities; he pouglly
gols one-third and Lha rest is divided ameng the various Houses.

The Fa Nu fishing villages along Uve vonst m front of the Bakumo legoon may cnly ba
occupind when Lha lagoon is open to Whe sea;, when the sand barmier i up, "itha old man has
clomee] hiz moulh and sattlad ts sleep and no ane may disturh him® and the corupants of the Fa
Na villages must ehandom Lhem and relumn o Acera, [n earlier days Lha housas wers burnt, bul
lodey Lha peyment of a fee Lo the Sakumo “walome™ e been substituled for Lhis.

Fishing righte Any towmiarmen in frea to fish in the sea near hin own "own”, ander tha
spervigon of the "woleiatse™ (Tather of Lha fshermam), without, the payment of any fee, but
strangers must pay fehang does, which in Nunpwa ere divided smally among the asight Houses
af the “towm”, Information regarding the distribution of fishing dues in olther "towns® is
availahle

Litile information is avmilable regarding lagean -fshing righls; Lhe "wolsirias” dose rurt
control Lhase, but apparently he deals with any breach of Iageen etiquetis by & Asherman ..,

Anthor: B J, H. Poguek]

Tida Land Tenure In {is Cugtcmary Law, Cold Coast Land Teoure
Publisher Gald Comat Land Departmeni, Arcra

Year: 1988, vol. TTT

Tex

Far. 38 - ... Clane, axtendsd Gamilies and segmentary familien are personae iuris for purposss of
customary land law: Thay have the characler of bodies corporate with perpealual siosession.

Land may be swmaed by clana, by axtended familics, by segmentary farmilus, or by
mdividusls, This doss not mean that whilst a clan may own greater righta in land , an
extended family, and & segmentary family may not have concurrantly and sevarally leasar
rights, whilst still remaining joint ownery of the greater vight The same precapl of & o=
exialerecs of conuwrmant righta applies to individuals, For instanos a clan, or axtended famity
may owrn allodial rights, an axtended family or & segmenbary farnily way have u perpetual,
inharitabla and alienable use, whilst a1l individual membaras may own building rights. But, not
gvery clan &r extended family necsssarily owma allodial righta Indeed, sach rights are nearly
always swned only by pre-Ga groups, or such Ga groups which becama ritually linked with the
land.

Thare in, in some cases, an appearance of rights in land coowned by fwo or more kinship

Par. 61 - The raligicus elament in the wmncept of U Earth is included in nobiena of land an
eleatwhers in the Gold Coast For instance ritualty, lagoons ae major tianife stathons {or
messrrigere) of God are otill regarled as nominal owners of Lhe land ...

Par. 623 - The cohcepl of remership of land in wel] embedded, although originally not donbt temby
those parsona, who hald alladin] rghts in Lang were regarded e 4 land ownere. Their
relationship to land grew of of animistic rtinl links with manifestations of God on the Earth,
and nol from a pereaption of rights “in rem”. All olhar persons had only more or less limitad
rights in the permitted nse of Lha land For purpose of cuhivation, bailding, hunting, Gshing and
a0 forth, These righls sarved e holder “in peracnam” an Bgringl ather persone, and oot “in
rem". They were the consequence of dyadie ralstionships, remilting From the pabis of a person
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In society, and not of propristary notions an regards immovables. Thess rights were, therefore,
expredssd by a code of behavicur, by "de's” ind “don"t’s", rather than by propristary roles of
“mine”, "youry: and "hin", ¥Virgin Iand seema to have been regarded an "res oollioy’ which could
be broker: by any aukject of a political chief, or bay nn]ratmngur secaptad by the politice] chisf,
Ones however, an individual or & group began bo exarcise rights over such land to the sxclusion
of other persens, fobome of communal or public righia began to fads, and became subetibuted
by n conoept of private ownership by & kinahip groug or an individoal, ws opposad to the
previcud tobone of comtmunal or publi righte. The inbroduction nfEu.rnpun end parbicularly of
Engliah nolione of rights in land end of dealings in Tand has further influenesd customary
Soneeple ..,

Far. 89 - Clagsification af rights in land. A classification of vighls based on their sxtent is
pomaihle, Allodial rights are the mopt exbengive, Al pthar righls are of & lesser or, of & somcial
nabare.

Far. 8 - Loasor righriy are:
(a} righia to usa land ..

b} commen mghla, ie., nghta of wey, fehing righls, honting rights, praring rights, wetsr
righls, rights to ttllect Sirewood and building whicka, mights to collad saM, rights to
collect sand firom Ube bwach.

Par. 88 - The kllowing rights are of a special nature: ulding righis, righta in bress | sseoribes,
ferry rnighls, and market righis ...

Par. 73 - Comman righls, Common righia in lgnd ere lees] cuslomary righls "in aliens sgls®
which may he srercipsd by any stranger. An individual awner or a to-owner of righls in lend
exercipes Tighis "in w propria™ and not common righle. They can be divided inlo twn class: ©
Aret, ungqualifles)] spmmon righla, which can be exercised wilhont the owrer'a permisdon wnd
wilh na ohligaiiom of p prestation end, secondly, qualified cammon rights which can be
nrar=issd only opan nominel pearmission obleined Fom e owmer of Ut lnnd with, in some
cansn, the condition of payment of a preastetion satlachsl

Par_ 74 - Righty of way are unqualifisd A path cnce saablished cannot he closed and can ba
usad by any peErsen .

Par. 78 - Puhing rights do not asem Lo be trealed in & uniform manosr. They sesm to be
nnqualifisad in wme cases and qualifisd in olhers, A prestetion in some cases moust e pabd &t
the tima of U ritusl mauguration of a fGishing seasod, Straigers who proposs o enghge in
desp-sea Aahing, from a beech in the arma, are requirs] 0 poy Fees 1o Uve owner of the beaeh ..

Par. TH - Rights 10 watsr snd welsring righiy arme unqualifisd, ineofar as Qhey are socarcise) by
Laking waler From, or watering animats at lagoons and rivers, or other natuml water coursas,
Waler which ip to be taken fromy wells in not the epbiee-l of Uhoos Hights and in trealesd us a
rommodity which has to b porchased, Biorage of waler in tha erea in Lthe szplanation of Lhis
silaation ...

Par. 680 - Collecthen of salt is qoalified, inacfar as it cannol ke exercived belors & ganeral
parmission is granted, in the form of a ritual ceremony inangurating tha saason. Rights to
exploit sallipans, however, are indirvidual ...

Par. 104 - If both hanka of a river, stream or wabarccurss belong Lo the same porson, the part of
the river flowing through Uwe land iy regarded oy ownesd by Lhat persan. Otherwise the Dreamprl
af “ad medium Alam scquas™ has guined greand, 1 howaver alindinl righls holong ko one perscn
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and lesser rights on che bhanks Lo other parsons, the river or stream may memain the property of
the alkadial owner ...

Par. 108 - Rights in 1and can be alisnalel by aale, grant, Tsase, loan or pawning. The prindple
obcaing of “nemo dat quod not habet™. Sala of Tand 18 & dealing keng sxahlishad in Ga
cuslomury law ...

There is, therefors, For atilitearian purposes, no other than an academic disbnction belwen
4 sale of Allodinl righls, and a similar dealing in & parpelusl, inherilahis end slisnshls pee.

Par. 106 - Sals of sl-aquirad Jand by an individual, is unrestrictad. A sale of land cwned by a
group mast have the consent of the head end of the sanior mambers of the group, who wre Lhe
heoads of esrgnents. In canes of co-ownership of land by clans or families, the conpent of all the
roipactive slders must be chlnined

Par. 107 - Thare it ne prohikition, in princple, in cusicmary law of sale of lanw! owned by &
Family or & clam, although such Leaneaetions, in praclics, are sfeted only in certain
SrCUTISLANC S ..,

Thare muad be a valid reason of pale, quch a reasing of fande in order to provide monies
for imporiant purpossy .

Echaks gromp: NORTHERN TEHRTITORIES

Ao rhoir B J H Pogoekl

Title: Gold Comel Land Tenore (Proloctomats of the Mortharn
Torr bive bira )

Pubtlahamre Grdd Coml Land Dot rromeenit, Auasco

Yoar: 1884, vol I

Text

Fur. 121 - Rights to water are of mejor importanos in a termitory which, like the Protectorate,
subsipts on agriulture and wheve water is scant and confined Lo main walercourses end wells
during cormparatively tong periods of the year, It is, therefors, only natural that water zights
are common: Anybody can take water from water holes in bedas of dry rivers or atreams, and
from wells il by Lol Authorities, Nevertheless o cerlain degree of recognition of more
individualised rights in water does exist in the usual form namely, that the resalt of
scomebody's work belonge either to him individaally, or ta this group, depandent upon the socinl
sbructure in & given area. Hence it is averywhera recognissd that a well dug by a parson
balongs to thiz person, with the proviso that upon hia degth it »311 merpe into groap property.
Howaver, nsually, parmission is not refused to anybady to take water in a period of newd
(Sambrong, Navrongo).

Far. 124 - Fishing rights are wrually of » common character although strangers, whao are
profeseional disharmen, have to obtain permissicn from the Tindana through the Chisf, In all
but two of the Local Authority wreas the axercise of figshing rights, both by natives and non-
naktives, ia dependant upon a fae paid to thoss Authoribies: in the twe excapbon (Tuma, Lawra)
mutabers of local kinahip groups are azempted from a fes. Originally a dus in kind had to be
pakd to the Tindana, There are casen (Camengo) of o lake regarded an the proparty of & kinship
proup which, rapresanted by iks head, owmne the fish in the lakes. Fahing righta, though of »
comtoot charnctar are, however, waually imited, within a cartain aren identical with an area
owned by a land owning inship group, to the inhabitanis of the aren, whather membwre of the
land-owming group or vrangers, who have acquired ferming rights,
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Par. 128 - Humting righta are of a8 commen charackar .
Par. 176 - Highta of way are in existence in Lhe whola of Lha Prolecorats .

Par. 127 - Righls of grasing ave important in a7 agrisulivral commuroty. They are also of &
comman character, which means that catcle can be grased anywhers, #xcept onl farms on which
crope arg actuplly growing, The exerciga of grazing righls is not restrictsd Lo certain groups,
nor Lo particular aress of land ...

Par. 128 - Righta Lo firewnod and stiche are also important, Lhe labsr heing a nocsasary
component, of building meatarial . righls ta firewosd and Lo sdichs for porposss of building are
of & comnmon neture, ..

Par. 129 < Pinadly, when considaring common or local customary righta, ir My S0Pl upon
closer mxarmination of many cases, Uhat all the i nhabitants of & Tocality wre membors of the
sarie kinship group which owms allodial rights in ha land, and that therefors they do nat
¢xareise Ay local castmary right, but simply enjoy Lheir allodal righie,

Feneral

Aathor N. A (lllsnnyg

Tielec Frinciples of Cortomary Land Law o GGhans
Publisher Swant & Marwell, London

Yenr 1953

Text

p. 1-The tarm land m2 understond in customary Tuw has o wide application. Tt includes the
land ilaslf, 3.2, e surface soil; it includes Lhings on Lthe soil which s smjoyed with it a0 BEng
parl of Lha land by nature, 8.z, rivere, etraams, Taken, |agoons, tredos, growing Lrees ihe palm
broas and dawadaws breas, or a2 haing arlificially Axad Lo it lke howsas, buildings and
srusthures whaksoevar ...

Conpeqoently & claim Lo ownership of buildings and srurbirsn on lands ia 8 land sud we i
B cluim Lo walers, sbrasms, tha Toreshors, creeks, including Une right to Aah in mach walare .

p. 4 - The frat basic principle of our customary land low iy thal thare is oo land in Ghena
without an owner ... [t mioy be vested in more than one person ot ane and Uwe same Hme .. one
perion mAy have U absolute ownership of lamd vesled in him, another person may heve the
right to immedinte anprmenl of the beneficial interent in the same land vessd in him, while
yet wnrther may have veaced in him a right to use the land for o specifie purpose, e g, licence
Lo built, to Fell palm trees, to grow scasonal erops or to Ash in & eresl; for & specific number of
yaars ..

p. 48 . The shacluta gwmership of U community is saserted by the paople in two princmal
ways:

(1} by Lha election and appeintment of the cooupant of the atoo] or slin, the eppointment,

of Lthe hend of Lhe family end he seclametion of the ¢hders and councillors L the
gecupent of Lhe atool (skind or to tha haad of Che Bamily, and

(2} by actoal physical anjoyment of the land without Jet or Kindrance,
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L un conmider this seond methed in e lilde mors delsil, By custom every subiect of & stool or
mamber of B (amily in antitlad Lo anter ppon Lthe 2tool or family land st any time and Lo takas
and make pey of, either for his dapestic or comtersial purposes, Anything which i the natural
product of the Tand, excwpling (i) any producta af Lhe Tand resulting from haman eford, skill or
exerUon, ahd (i) Uhe palm tres, Lha cola tree and such-like esonomic brees. That iz an inherent.
fundamanial rfight of & subywet of a stool (akin} or member of & femily. Ha can axarcise it on any
portion of the stool of family Tand, cultivaled or uncultvaled, but it doss ok extend over land
which hag leadfiully bean anlesed by anpther subpecl ot tietmber.

P AT - In exerciee of that mght & person cin go of ahy porbon of the stool o farnily land to
hunt, collect enaile tharefrom, catzh crabm, collect rnushrooma, pick wild wegelabiss, wild or
unwnttivated Pruite 1ie Black ploms, shea nuts, wild Aowers, Ash in rivere, in lagoone or in the
soa, [in places Tike Ada and Mata) Lo colbeel aalt - but nob salt Formad in walt pite dng by
individusle such as Uhare used to bw at Latadi and Tema. Thia right does not entides him te
ouch nadural produce if another subhect hed ahesdy reduosd it inlo kis possesaicn; thus he
canot tals firewood cut down by another, collect salt grihersd by enclwr, or finh in 8 privata
eraak on Ancther persort's land,

In the exercasa of the sams right the individaal can collecl water from any river, public
wall or pond; callls cwniers are sntitled to grace their herds of caltle on any portion of Uwe land
xraphing encloand areas, previded the calue do not interfire with farms and cultivabed plants.
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Ethnie proup: FULA

Aulbhor Ariur Augumsio da Silva

Title: Usos v costunses jurldiooa dow Pulas da Gulnwe -

Publlsher: Centro de Extudos da Golne Portogoass, Eatuds No. 21,

Yanr: 18G4,

Taxi

p. 100 - .. Grazing lands are always communal and belong to Lhe populations sulreris by &
ruler ..,

... Forgats are conaidered "rea nulliva® and enybody can take poassxsion af their wosd amd
timber

p. 101 - ., paslures, cemeleries, manning WATERS gnd LAGOONS, temples, minay, patha and
roada are commonags and, rs auch, cannot. e sold Commonegs is adoinisksred by the local
rulers who delegnte their powera ta chisfe of villages, who eannol ke decinions without Lhe
epinion of people of "sericusnesa and importance”,

Wilh regard to servitudes, vwo wers only able to dentify two types: rights of passage and
righte of Water,

o With regard o right f WATER., no one can impede ils (p, 100) exploitation, either by
diverting it or by abusing one'l right t0 cawse harm to those who nesd it

Echale group: MANDINGA-FELLUFE

Auchor: Ariur Augusio da Flvs

Title: Diralton o] a pansl dre Mendingsas & des Falopss da
Guloe Hissau

Publishar: DEDILA, Higasn,

Yeanm 1583

Text

p 112 - { Mandingaa )} Communal property is sxercieed by the village on al) objects which are of
communal benefit:

- pasluras,

- Tunming Waters, Lagoans
- wells

- TEALLAN

- cemeterien.

Moties should be Laken Lhat in princdple, family dug WEILLS are of family ownership, but
At Uwe aama titrie Ut yse of WATEHR cannol ke wefused Lo anvene, up to e quanbty mckoned
reasonabls by a person Lo quench hin thitvet. Among Moalema of all races, WATER vwriership 18
communel, this being & dogma of Allah.

The sntine tervitery dominated by the Mandingos and the othera which payesd trileibes
ware cornidered property of the roval howsehold .. Apart from Lhese Lerritorien, paths, mads,
RIVERS pnd LAGOONE wers alss sunsidered property of the royal honsehold.
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B 182 - { Felupen ). The following are owned by Uhe village: pastures, cemateries, running
WATERS prl Wells, foraxts.

e peral

Aochor; ¥F. Rogado gainteo

Tl Pratisg o ulepslagem agricolas na Gulne
Pabllahar: dunte da Inverligacoen da Teramar, Tieban,
Yoar: 1FT1

Text

p. 20 - Baeh family daposes of buildmg sprce and a pracinel, plus agricubural land. Each

family han che right to axploit the spontaneus forest which belonge te Lheir group and has s

right t2 Fruition of the a.¢. commen public epaces, “legradourss comuns® (commonage?). In

principle, all che Tand balongm to divine gpiriks (Panios). Tha group, the dan, the femily are

_:auﬁ'u:buriu. The right of uwsafruel laats a0 long a7 the e frurtusry mekes clear hiy deirs to
eld Lhe Jand ...

P 21 - .. AN aetvity which beriefits an entire region is e conatruction of belt surigues [ weirs
) al Lhe hesd of salt-marshes and creekn, to reclaim lend from the SEA for RICE produstion in
NUNDATER arcas ..

-.. Emigrants gel marriad and Lake pospesiinn of langd oulsbde their ovigingl arcas, creabing
ndividual proparties ...

.- In (he heavily populaled regions, the concept of ownership of the lands which were
reclnimegd from Lhe sea (holanhas) came to ecquire & broader meaning. Clans, known by the
"creolized” word “geransom” (From Lhe Porloguese "geragas”, genierathon), declarsl Uhensslves
logmtann, heirs of their anceyrors’ bolanhas, from which came the expression ens da
geramsom”, euwrrant in the “pape], manjess and brame™ ethnic groupe”, inalienable lande,
axpleilad by the pereiaom chiefe with the wpport of 8]l the (clan-Hamilias

p- 38 - ... The largest rice production areas are Lhises af Uhe caomlal region, in inundebad ma well
s dry soiln ..

p- 80 - . The esnetraclion of & balt wair ig glveys congidersd a significant undarlahing ... all
the villags peopla divarlly interesled will a-operals in the work ..

p. 51 - .. There are ball wairs whooes cantructon required the collabermbon of Lhousende of
pecplel..
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Eibhnly groop: AGNI

Authaor E Yilerur, M Delafress. Gorovernament da TADF
Tiler L Cominads Agnil

Fubliyhar: Challamal

Yonr: T

Taxt

[ 30 - Article 170, Las servitodes réelley sont prévues par 1a coutume dems 1o Sanwi, Finddnis,
I'Abron et le Beculd.

Artiele 171 Lindividu, ¢ui & wng souroe dane son fomd s, ne peot o modifier Féoralement
Tornqua cobls souree Fournit Fesu nécessnire & nne communsukd Findividos.

p. B8 - Article 172, Quand une rividre raverse une propridkd privis, Tossge de ot cours Feaau ol
In pesangw sur ses rives vestent publca

Artirle 173 - La picha ¥ est Lbre; néanmoins, s un individa ¥ & Slabli des passes, barrages g

engina qualeongues, 1a peisson prie par ots moyens agpartiant ng phchnar Thvinent sur e
procfuil de la pdchas,

2y Lo F. J. Amon d'Aby

Tide: Croyanses Rellgisoses des Agni de In Cols DFlwilre
Publlgher: Ed. Larces, Paris

Toar 1En)

Text

P 160 - .. 1A terre, avec oyt on qu'slle rendarma wat Fouvre <t la proprifts de Diew. Caluicia
ddligud ane fois poor ooles ses droite de propridladite sux ppnise de e terre, par
Finsermbdinite donquals il comfianique dves la ommas ..

p. 170 - Composition du domaine tribal. En plue das villages et hamennr actusls, le damaine
g'ung triken comprand:

(B} Ia "nyvousginn” ou tarres an juchire, Tussdes dopuis longlampy aans colture;

(b} lee ancitns villages, campemenin benx de sépultrs ot bols saceéy, shandonnds pour
den raison dhypidme ou de commndils;

e} 1™Bhamyd" ou rémerys Forsatiee § Téll vierge;

(d) la flore, In faune at l¢ sous-30! dang lo périmitrs du domaine ..
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Ethnle groupc HETE

Anibaare E Dunglas - Goovernament indral de TADOF

Tide Coubwrniar de 1a Cooe dTvolre - Coutiumes o1 Mosury des Bt
Publlaher; Imprkmeria du Gimvarstnont

Your: 1834

Text

P 387 - Las coutumes ci-apris déorien rigissent e populsbons des cang cantons bils de la
Buhdivimon d'lama, soit les cantans des Balown (on Balo), des Bongube, des Loboud, dee
Youkukd (Tokale) wt dea Sabown,

Elles o'appliquent dgulement anx cantens bitd 3o la Subdivision de Daka: cantenn Zadbomo-
Nord e ZébousBud eentena Baloan-Nord o Raloan-Sud, ains qu'aur tribus bits de Ta
Bubdivimion de Gugnoa, mtuwdss sur 1o ive droits de ln Depvo: tribos N Dm, Lessom-Gortiboos st
Krihoa ...

La Subdivieion dTesin comprend un giriims canton: la canton de Nisbous, silusd § Tonesk
sur la rive puuthe du fleuve Sassandra, peoplé per la trilss des Niaboos, sensiblemant
diffiremibs das Bacd ..

Bi, par leore orvigtnies o leur diglecte, lop Nigbous d'Tawin se atachmnt indi scousblement
aux Gudre de In rive droits du Sassandra, Leor #volution actaelles des rapprochs de plus &n
pling dew BUELE

P. 420 . Las Comrw d'Eau Drnits da plehe. Eachpibeon faite pour bn euve Sasssrudre qu'ils
appellant Mo, st qui n'intéresss gobre qua les villages Niahouy du greops Niprdgahé (villages
Froboguhs, Boashinoo et Lishinou), lea Béud ne connaissent que deur eours d'esn roladivement
imporiams: I Loba &t son principal aflusnt, 1a Gord, ot quii ne ley intérassent qu'i causs des
droite de phcha qu'ils pauvent ¥ axwrcer. Quant sox autres pils marigols, sn nemboe
conxiddzable {p. 421}, ils Woffrant guun intéré minime ay painl de vos de 1a piche, & cavss des
fuiblea quantités da poisson qus I'on ¥y prut prendre

En princpe, l& droit da pdehe sur ja Lobo o sor e Gored eal aocensibla & tout I pwends, saud
mur certains mdroits particulisrs que Fon peut classer on broin cpldgorise

1* Zones Kou-gni (ssux snsorcelées). Cortaines partios du cours de 1a Labo, Fone lomgamar
variant da cont & bois midbres, pasend pour dbre e paire ' esprits matfnicsnts (Kou) ot 1o
tradition prdlend gue con zones ont #4 |x thibore Faccidents morisls survens & des picheurs,
La Kou-grii le plus fameus et aussi b plus redoutd et calui qui est sled on aval du confluent
de s Gord, st gui s termine wn pad avent darriver au villege de Maboguhs (canton Salenus);
st un hief profond ofl les pageysurs ne pruvent atirindre Tn fond avee leur bombou,
phinoméne raTement aberrvt par In Labn,

En temps normal, personne n'ose picher dany is Bou-gni de craints de réveriller L colbrs
ded wxprite #f da $'attics Jeor vERPERRCE,

Cepenudant, dans un des villages voisins, 7l existe une famille dont la ched conneit, par
tradition, ke moyen d'apaiser momenlandnent i colbre de Pewprit du Kou-gni.

A de rares intervnllee, tous les trois ou goatoe ane, sur Uavie dovmé par un "zirignon”
mipmnld, & moins gqué cet avis n'Emane du chel hai-mime (qui Pavra rep soit en v, scit m Al
e tranma), ln piche &t ocuvaris dans la Xou-gma,
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Au jpour find, e chel da familla délamlmr du “miedrament sacret™ qui spaise les oepeils, fuit
pon parrifice apacial ot riluel, sl prononcs les parokes puissantes gul caltisront momentanémant
T divinild oalfsisantes des sauy Ld-dessws il enbrs dang Teas ot prend ¢ premier poisson.
Distrinaiz, b charme eat rompa, ot touten loa parsonnas, sareurugs &y ploshves Rilogdtres & L
ronde, sa prbcipicant dans Teat ot comiwnoent e piche ...

Exhnike group: EROU

Aarthor Bernard Holas
Tile: TradlHons Krou
Puhlishare F. Mathan Pxris
Year 1080

Text

P 87 - La cndre villageoin constitus en fait, Tumigqus supnorl deg manifestations secialen ¢f de
I'extérieur, il mpparait comme un micro-univers axigante] plulAL fermd

P 40 - Par tempdrunert, ot melgrd Pappdl des biindfesm que hui offre Terploibsliem $hone
plantation de cal ou une samireprise commearciale, s Koo rerts, an somme, Gdibe & e vocadion
de MATID ERIKHIOHT OO0 GCCRRCTION] |-

P. 41 - .. Lea Nron na pichewt pas en mar
p. &4 - . leg diving digpeneaisury &y Fas: de la plyis

. T7 - 1l an aal Ay mime d'sillaurs lory dea grandss phehen, dont Fouverturs de e paissn sal
Loujours margques par das cérémoniss phue ou moins compliuies qui ont pour bul d'ablanir s
consantement das ginbes Ay Feka, propridtalms tu poisson ..

P 113 - 1% La propridsd fonadrs cher ea Xoourosn dbait tout antibme jadu entrs e msans des
chefs da ribus; crux-i Jaldgpunient sux divers chefl e village une paorte de os droit de
proprided, ot les chofa da village devennient ning propriixairet Tonciers par délégution Sune
parcelle da Larre de La bribu,

Quant sux parcelles forneitres mises en valewr par chegqua individu, ¢lles ne devenaiont pas
Tear propraébd; il &ft wviient smplement Mosfruit. Ancoes pereslle foneibre d'une ribu ne
pouveil dbre verdus & uns mrtre: la berre dait inelsEnable.

Guant aux cours &eau et au sous-acl, ils epparienaisnt i I triby =t nn pouvaient doe
alidnds ...

p. 148 - La tarre, lea monlagren, ln ford, lea cours d'een, le mer, ln fmone, ¥ comprin saphee
hyumaina, la fAore ot Lea mindreur composent un ensemble hprmmisur de cel univers makfrial
semnaible dont il hoporis A e créature vivants (proportionnellsment A an doss Tintalligance
ot & aey uoyene) de priwerver Familibre: agir conliremem conaliluersil une inenlte an
Criataor ef conduil & Jeg calaptraphes, & moine Que des wacrifices appropride n'apyisami son
COWFTaUY -,
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Echnl: groap: SENDTIFT)
P H. Holuy

Tirla Lars Banculs
Pobllaher: EXA - TAL, London
Your THER

Taxk

B 104 - Propridia oollestive, Elle représsnts Is notion de base da la strusture économique
traditionnella Las mambres de la communausd produisent, en Isbourant s sol #n comman, lea
Eiers qui sont nédceesaires & leur mbwidanes La produit eot alors pertagd snbs les Maorlles
inLéreasdes soud Ik sorveillance du chef

Le ac! mst le peirimoine saeré, Tead b sew descenidants par b premier orupant Lans
parcalles sont nctusllament atiribudes gux chef de famille par 1= "maltre da 14 tarre”, atné
vivant de la famille fandatrice,

Bur co ac! min k leur disgpaxition, les habdtants nont qutun drod d'usage ..
P Y2 - Au nivesn do village, les biena de propristsé colhertive sont an partieulisr sonatituds par-

v & Laeh placen ot liens publies du villege, les puite, Les sbris da réunion, les bois maerds ot
T choming vicinanr,

¥ Le birriins librea do voisinage Lale que les fordls, lop aavanes, Iss tours d'eau suaguels
a4 Thitachont len drmit e chasse, do plehs, da cusilletts, de pecege, sent conmidémis comme
relrant du domapine pahlie ...

En prinsipes, oot bsens sont inalidnabls; sn pralique on rencontrs aujourdhai de
nrintreases sxoeplicng b cotia rigls, s ddenbon dvoluant vers une propridtd comporiant une
dispoarticn Libree da 1a choss,

L& produit dea antraprisss commonalay sat guriout dedsrd:

1" A parfiaire Timpid du villags

¥ A srrvir b Forganisation des fundmilles des personnes d'un cortain rang social.

T A la constracton des bAlimen s d'ingérét public {rtaidenew du chel, &cole, marchd
couwarL ato),

4" Aux "Fruin e repréneniation” Lels gque |Tdtergement des Stranger.

5* A Takds dew nocialament faihley sfs

p. 108 « Extencion des drart af des deveirs 33 “shel da 1 brrea”,

Clant la "sdwidlo™ qui mépond misux & ¢ que noas eppelone dhabibods "chel da 1o teres”,
parsonange annimild au pritre-sacrifoateur ..

D 168 - il pariage nolamzmant bes parcelles cultivables entre les ehefn de famille. Ceax-s, &
revanche, i devaient ane perlis da Jeurs ramltas of, & plog, ded prevlations sous forme de
tant de jours de traveil foar an sur loa champa Maiy le chef de ls tarme avait &0 outrs droit &
une parl di produit da 1n chaske, da La péeha ot de 1s areilletie, car oo eocpuikitions e [usaserm
#ur les tarraing mis so0s sa hauts gestion ...

Il endoannit, I et vrai, da graves responsabilitds vish-vig des vrais propri#taires des terres
commonales, les wnctires du lignage Ses ohligutiony sacerdalales, Staient, ot 3ont parfais
toujours, innombrables . i e pluie Warde & venir .. 0 loi de remédior & Ia situstion
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Elhnks grouge ITEEO

Axthoar J. C. I Lawrendn

Ticke The Repg, .U, 1087

ke BEeoadlngs in Alrbran Law. Edited by E. Cobram gnd M. N. Bobin
Publlaber F.(Cama & Co,, Lomdne

Year: ‘1670

Text

p. 348 - Tenury of land which is nssd sxchusively for graxing eabile and which is never
coltivaled is communal |

0. 348 - Cprizin apacific preas may be closed to graxing by order of ha jocal counci] and any
parssn foungd prazing cattle in Lha clossd ares may be fned,

Areas mund darma are unaally 30 closed by parigh councils and demarcatsd wilk sisal ...

Waler righly, Netursl watar is fres of acowss t2 any pergan whelher or not it is stusksd on
privately owned land

No permission in required ta dig walls or tiake amall Zame and no fee is payable.

Any wach well or demr mede on privetely owned tand remaine the property of L swer iF
mals by Ut ownar or at Lhe gemar's expenss.

NOITE: Thin in one view, susclly Lhe opposits has bean sxpresssd, i0. Lhat wells bocome
pubdic even when ads by an mdividual,

Cartainly In Asurel, when E, Emuli mads a dam of his ¢wn, alaughtering 108 head of
catile ws payment for the labour and spending shout 1,000n , the dam bicame public property
and i5 wend by all and sondry.

The lotal courvi]l may define places for the watering of atock and plaess for humany ta
draw water, and aiy peraon watering akock at Lhe humens' watsaring place o guilty of an
gflaree.

Suclation: Ocherg Sub-County LAGYL: Court v, ¥, Kinage:

Kinage allpwad sleven head of catile to fmad & tank in the part st sride for homen
conpumplicn, He wan finad 15a ..



140 -

Eihnke groum JIE ANT TUFREANA

Auchor: F B Gullivar

Titie: The Family Herdda - A Sindy of Twe Pastorn] Triles In Enst
Al Tha Jle and Twrhpng

Puhllsher: Roullsdge & Eagan Paul L, London

Year: 138

Text

p. 6 - ... Cartainly it seama quila clear that Uhe two pa0plee rever Mudds woar or sach olher, and
sarmrtimes they allied sgains Lheir commen enemies, the Karamajong and Dodedh. Ralations
were mlas continued becauss of brading facilbes

. 7 - Eneh tribg reflers to the olher &2 "patsmnal ccuming”, and bhey both claim to e "ane

peopla”

P 24 - . Weter supplies are when mainly from the water-¢ourses_ After tha raine, pandas are
formed, rock-poals are filled and local springs gush ...

P AT - water 18 conmidered A fres good, & resource common to all trikesmen, Specific rights
de, however, lie where water resource have been artificially devalaped. ' there is & ranning
ADTING o1 AN opert, nabaral pool, anyone can weter his stock there on the princple, “firat come,
first served”. But wach water ia alwmyn scarce even in the went peason: soon after tha last raine
holes muat be dug in the bede of watercourses. Thia involvas conaiderable initial labour,
<ppecially in view of the absesnics of proper digging toole, end e cartain amount of upkeep is
requaired. Tn Jieland, where watsr is more of & problem generally than in Torkanalend, holes go
down se much ah twenty-Gve to thirty feet, and both digging and upkesp is correepondingly
greater, The people who dig such A water-hols are taken to the owners, with prime righta to the
waber. Sometimes the herdsmen of a single camp or homestead do all this work, but often two
or three groups combine, Cithar pecple mey use tha waterhols only st tha permisgion and
convetiience of Lhass owners, In compestod drens sevarsl herds may water at a gingle hole one
day, and several others on Blternate daya,

The usual gystem je that a new Arrival attamapts bo pain pormdesion to use an existing hole,
In extramity he may beg permission from any owner, for it is conaidered wrong Lo refuss
unrensmably, Umanlly & newcomer approkches & friend or kineooan, and the presanca of such a
perzon mey he & good renson for & man moving near to that witer-point, 2ines he thus fealn
anaured of paining watering fucalities. Rathar than becotne beholder ko & stranger the (p. 38)
nawmamar will, if possible, nuade & naw hole fur his oan wae. If a man attempts 1o uss & hela
without prisr permission: furdesa it in abandoned] it in likely to lead to n fight 1t in & grave
breach of manners, an uhwarmnbed enpamption, amed in the dry seasen, & thragt o the welfgre
of the herde already deparedant wn that water-hole. Minor brewls do sometimay secur on this
BEOTY,

{ do not wankt to cveraombiarias Lhean wnter-riphta. Thay da exiels, and men will arplain
them clearly; but it in saldom that & parson fnda great difeulby in cbinining water al a
permanent point of any size, 30 long ar people Bre willing to be conmdersia and o halp in tha
uplieep, there i lite diffically. Al bottom, both Jie and Turkans feal thal| B prsturages,
watsr i1 frem to all, Every van han tha right to waler hin animaly and no one shawld deny him
that right ...

P 258 - .., Lot wa rebarts for m miomaent to the principles of paslomliam, whicrh gre Uve sams in
both Lripes. Fist, there are no indnddusd or group righta in land or walar {1) and therafors na
restricbions as to whers any anizosls are herded and moved -,
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Note [1) Temporary rights in devaloped water rasources lapes with disusa. In any cass, holea
dug in sater-conrsen are destroved eech time thers ia a flow of walker

Al F. und P, H, GQulllyar
Ttde: Ths Central Nilo-Hemitas
Puohllahser: EAA - LIAT, London

YToar 1853

Taxt

p. 72 « The Neighbourhood The sfTective Turkana community s not, we hewe sean, the
territorial seetion, or the clan, It is found in the neighbrurhood (adaker - literally the verd "t
gruze” umsd here oy & noun), In ganeral, however, the word is used to ovean the group of people
who graze and browse their mock in W satre aoes, 1.2, on the same foothille or on & distinet
aecton of Lha aame river bank, Ascording b the context, wome Lhroee or four nearky homestends
ocnly may ba mean} or Lha word may have & wider meaning to include n whols river basin o
all those people who would sonveniently coma Logether for a maak feant or danes. Thie Lailer is
the more uaual snd illustrates the nelghbourhood anit in ite social context ...

For purposes of description only, neighairhoods are clapdified inke primary, sacondary,
and terliary. This formalinetion is nod nesd by Lhe people Lhampalves.

(n) A primary neighboorhond in vawally fouwnd only in e plaine and coneisks of Grom one La
five hotoetbands usually no more than about 1,000 yda, apar, though occasionelly two or Lthree
toay be sdjacent.

o) The ssconvdary nmpghbourhoal concista of twe or Lhres primery neighbourboods scatiarad
ovir &n wres of uwp to five sguare milen.

(¢} The tarbary seighbrurhood ie sxtremaly nebalous but may ba cotarminous with a
distinet geographical locallty oF iy be relative to sach sacondary neighbourhond, 1.6, the
diglanes & man is likely to walk comloviahly from his homestasd in s day, spproxitiataly 20
miles reedioe ..

p. T4 - Cotparation within te secondary neighbourhood Thesa homegtands gengrally share
ane watéring peint although a primary neighbeurhoed mey have o ymall water-hole of its ewn
nufficient for drinking. walsr needa ‘The large water-hole may sed many hundreds or even
thousands o stock wetering sach day, and during Lhe dry sesson, when welar ia sacarce, a
corimin hols may be wsed by one Mnily one day and by another the narl, with different fatnilies
welering at night. The ftting in of Limes For All local stoek bo be walsred st dvirpont's
conveniercs srd alac tha meintenpnos of shared witar-holag i strictly antrollsd, This is
informally erranged by the heads of homestands ..

P B4 - ... Minor cases, whars no compensation i payable bob fighting is invalved, are claified
an follows:

() sbuss, slandsr, milder forma of witcherafl, ill-breabmant of o relation ar friand, rapa of
tnmirrisd girle, denial of pasbumaps waler, ake
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Ethols proop: HKEAMBA

Aulbm D. J. PBenwdlll

Title: Eamha Corbmary Law - Motes el Lo the Machakoa Thadrbet of
Emyn Cology

Fubliaher: Mas Milan & Co Led, London

Yoar 1881

Text

p. 53 - Water Rights, Thers are o private rights in waber in its rature] stata; it in 60 b obed
Fraa by all. No one may fenee off a pond or a atream in iach o manner a8 to ston clheors from
having acosns b2 1L, or ¢laim & spring s his privats proparty becavse he has ootupiesd the
adjoining land. Ged - "Mulunga” - made the water far the benefit of all, and any woch anti-
aocin] wet an that describe above wonld be checked at onee by the “utui™ sldars and, if
necepsary, by the Tribunals, But where human offort and laboor in needsd bafors the watar in
made wrailahle, o privaie right can e creatad - for sxample, in & water hola dug in & dry river
bad which can be feneed off, or in a dem or ircigation furmw. Tha weter in the Inrge machine-
made dams camabructed in the Regerve in 1349 and 1560 by the Government ia, thersfors,
interprated by analogy an being peraliarly the proparty of Gormmment, save in a0 far as the cld
landholdern on the zites have bean allowsd to draw water from it No man waouald e penrroitesd
to do work on natural weter sapply and then to elnim it an owm, or to draw off all the water
from a spring for irrigetion purpeses .

Echnio grougs EIELYU

Ancthor: J. Middleton

Title: The Contral Tribes of The Norih-Epstenrn Hanin
Fublisher: EHA - IAL Londan

Yenr: 193

Text

p. 30 - ... Mast of the suthorities refer to widar Lerrilorial grouping, tenally ealled "district”.
Buch & district might b called Twrari®, although the word uponlly refery Lo tha Lhree large
termitoria! diviglon s of Fikuywlsnd (Kigmbo, Forl Hall end Hyeri) or Lo the whols of Kiluyu
LorTitory ...

p. 31 - ... Although thare seem o b o Fanctional groupings wider than the digricl, there wre
cortain foosl points for intar-district combination. Thes inclwds markets, which Rerledge
calla, “rallying points for sevaral districts™ other may be puble grosing grounds, sli-licks, ete,
Rivers which form inter -districl boundaries and which serve the Livewtodk of bolh bando might
also be claerified nnder Dyvin headmg ..

p. 48 - Kikuyu Land Tenura. Te the Hikayu 1and is not fusl the sconomic Asset of A groupr but it
anshrines their vary eximtencs. The commen right of all Kihoyu in tha ancertrnl Land ae
children of Gikuyu and Muambi meken thero all in Lo metnbers of the “mbar™ of CHhuyd in
which thay are ell broihers to each olher; they are not only children of Muumb bat alse
children of thin ancestral land which ia theiz Facher and mother. The Land s ihyyu paat since
it iw where the ancestors are and thue stands for Ut anceators themaelves, it is Kiiuyu present
because living peaple are thess ancastora and it in Kiknyu Ratury becauss in tham tha Rolure
{iheir grandshildren) is alrsedy thers .
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It i Uhua that kinship not only sxisis betomen a1l Kikuyu brat specifcally brtwaen
mambers balenging o L aams "mhan” or belween people who have beaght pnd asld land to

sach othor s that kinship Larmingngy can ba umed belwoon them ...

p. 48 - ... The Kikw era oflen quoled an providing an sxample of the oubright sales of land
whder indigenons comdibiony

Leakwy has always maintcined that, cflar adnption, these tles dafinilely did Lake plprs
and were gubright tanafer of ocwnership, Presenl-day Imowledge temds to confivm Uil wnsw ..,

Hanyatta stales thet the two e of claim ko a piece of land, by claaring ot by purchaps
fron Dhe Diorobo, are the game o pringipla: tha Dorobo's righls based on Ayt clearing wars
irchased |

p. 51 - ... Tha council of alders hes two main roles with regerd (o land [t in veatsd the control
of public land (Meammunal”™ land as it in often callsd pnd utilities, and it also acts when thers
in naad for arhitration beiwsen "mban” over land matlers. The hoame princple itvolved is na-
Led by the KL C. Evidenee: "Undar Uhe “githaha™ system no land iz eommaon, but cercaln rights
are common, sad Uie right to depasturs catile on any land not cultiveied or specially ressrved
in arcordanes with custom is otve of Uheae”, Tha Bral of thamse common rights in that of graxing

p 52 - . Bimilarly, righta to timber pnd gress on the land of an mbar are comaon to all, 18
are rights to malt-licks pnd mineral springw, poblic maeting - and dencing-places, public roads
and patha, water and axermd groves. Most of thess are on mbari land but rigirls to them may
b awrreised by any members of Uhs community.

A In other martgry the districl aldars have powtrs in land metters. They arhrirsta in
inler-mhan land disputen, xs in olher cazes ..,

Land Tenura among Lhe Northern Tribes The Marwell Rapori statas Lt D "githake
symlom” in oot found in Embu and Mema ...

p. 54 - . Gorlain olher rights are commoen to the clen. Chisl of thess are graxing, hunbing, we
of Smbar, salt-licke, soda, ochms, ete.; Lvest wers controlled by tha "nfari” sembserd of the clan

p. &5 - ... Poblic sacrifices are mede for raio, at che planting time

There are no rain-making techniques olther than sacrifcey to the ancestors or "Ngai®, snd
the avoidance of sny ncts which will pravent rain, The use of iron implemenls e i fact any
nnusual ccourrence in Ghought to causs drought: Lha bopilding of the reilwvay wis held
reapeneible for several bmd yours ...
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Anghor; ordom Whsoa

Tide: Luo Custormary Lavw and Marels po Lawy Coslomy
Publisher: Colany and Protectorais of Eenya

Yenr: 1881

Text

Par. 14 - Water, Inkes, rivern, aprings, which are netursl to the connbry are Tegarded 5
comimun Al property hd anyone may have access to it Water holes, Yawo, which have bosn dug
by u linsage segrment in e property of thal segment and clhers who wouald uss it must Gk
obdain permdssion from Lhae alders of the segment. The custom in that the eldors may not refoes
water from thwir Yawo i the person is willing to halp remove the mud which forme et O
boltom af the hole.

Far, 105 - Sall lieks and mackests o commuanal property

Eshnle greup: NaNDI GROLUF

Axrlboe G. A Beall

Titlw: HNandi Curtimary Law
Publlah rr: Mar Mllinn 8 Co, London
Your: 1804

Text

P 1-.. The power bahind the world was Aais - an indeflnite noun whose dsinita countenpent
wan Asista - tha 3un. Asis was Lthe soorce of all life and henes of fertilivy ...

-2 - ... Adsws the Bun, wes in effect the material expregsion of Axis - "the eves of Axis” -
which gives Lght to the world .,

P 5 - ... When it was dealred to appeass the daily o some speciad occaxion, such an tha failurs
of the Tains, & Fmals shewp vt wrippsd in an alder's colobus-skin or cali-akin cloak and
plunged initc the river while U old men prayed: "Axis, why & you hald off the raina? Gve us
tain". The aheep wan then retumed to the Aock .

P 10 - . 'The general strocturs of the tribe clansifien it an & segmented society, though the
relabive unimpartancs of kinahip group and tha correaponding importance of the tarmitoriel wnit
s e feature more nsuelly azscciated with abmbfied community, Hence the kook wet wes the
meat gignificant political and juridical unit of the tribe ... Tha govermning bady of aach kolwat
wan ita xokwet

cauncil ... The kokwat elders were tha Incal authoriby for ellocabing land for culbvation: thay
wik the body to whoem the ordinary member of the tribe would look for n decision in & disputs
or problem which defisd aclubion by direct pgresment batween the parties. In ita jodicial
capacity, the couneil cemsisted of threa or four slders (kiruogik) respected for their seundness of
Judgement samsted by many eldar who cared to offer hiz opinion.

p. 48 - Water Rights, Watar lhe land wes 10 plentiful aupply in Nandi, Disputss concirnihg
watarinhg points winve Drefre virbodlbr uhknown or wire soch A prepsned linls diffeully in
gettlemmil. The witering piaces of & bororsel were frealy availabla bo ita mhaldtanis, though
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naburally, excepd when rakklng carele b2 and From tha kaptich (radilional reserve of gracing
Land) & catide-hokler norrally wesd the supply within his kakwet _

p. 108 - ... By 158 pome mespura of public control had betome riecessiry and resolubion was
pasated by Lha Lars] Nabive Counsl in the followring form:

o parson mubieet to Lhe jurisdiction of Uw Mandi Losal Native Council shall fance any
land in axoems of twg meres in axtant arcaph with the szpeess paroassion of b Chisf and
kokwet aldars of the aren in which Uha land e situeted,

(a) A Chief aned Lhe kokwet sldare of eny area shall not give any person peminaesion 0 fence
Land, pave in the fallowing eirpumastancs:

(a) witer (hey ere satisFed that the fencng of the said Tand will net interfers with the
prazing and cultvation righta of the ather inhabhitants of the area concerned, and that
wovas s o ANy watering plaoe wetd by the other inhahitants of the area will fot be

prevantasd...”
A s (. %R Huctingfiod
Title: The Bouthern Nilo-Hamitos Nandl gronp
Publlahar ESA . IAL London
Yoar: 1883

Texi

p. 1- ... Tha pawer behind the world was Asis - an indefinita noun whess definita counlarparl
wis Amista ke Sun. Ay was the souros of ol! W and heree of fartiliky ..

p. 2. Aaisa, Ghe Bun, was in offect the materinl expression of Anis - “the ayes of Asin” -
which glves light Lo the world ...

p. 5 - ... When it was desired Lo appease Uhe deity on some aperial scragion, such an the failore
of the rains, & Tfemale sheep was wrapped in an 2ldar’'s colobws-gkin or calf-aliin claak and
plunge! into Bye river whils the o}d man proyved: “Aale, why do you hold off the raing? Give us
rain®, The sheep wna Lhen Telummned 1o the flock ..

B. 10 - ... The general structure of the tribe classifiss it ne 8 segmenited society, though the
r-uhh\re unimpartance of kinship group and the corresponding importance of the territorial unit
in a famburs morg wpually magocinted with stratifind commundty. Hmes Bha kook wet wan the
mogt significant political pnd joridieal unit of the tibe .. The goveming body of sach kokwat
was ity kokwret counal ., The kokwat elders were the loca! authority for allozating lend for
cultivation; they were the hody ta whom tha ordinary member of the bribe would look for &
decidon in & digputa ar problem which defied solution by divket dgraetiant batwsan the parbe,
In its judizial caprcity, tha council conaisted of thnee or four slders (Riruogk) respectad for
thedir scandness of judgwment samsted by wny wlder who cared to offer his opinian.

p. 48 - Water Riphte Water Like lund was In plentiful sopply in Nandi. Disputes conceming
watering pointa wers Lherefbre virtually onknown or wers mich na presenled lils diffisulty in
st Uement. The watering places of a bororiet wara frocly available to its inhahitants, though
natirally, axoapt whan trakking esctle to and From the kaplich (tredibonal raserve of graring
land) & calzle-holder mvmally weed the sapply within hie ko wet

P 109 - .. By 1B somis vvessure oF pubilic covibmol hikd Beeecma necesaary and resalution was
passs by the Locnl Native Coundl in tha following ferm:
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"No persen mubperi v the juriadiction of the Nondi Lom! Native Cauncil shal] fance wry
land in excess of two peres in extent excepl with the pxprass parmission of the Chisf and
kolowal elders of the aren in which the land is sibarted

{2) A Chief end the hakwet etders of any aresn shall not give any person permission to fance
Tard, save in e Following circametance:;

(o} after they are satisfled that the fencing of dhe sakd Iand will not inkarfares with the
graring and culdvation rights of tha alher inhabilants of the area concarned, and
Lhsl meceds to ANy watering place naed by the other inhabitasts of the erea will not
be preventad ..

p- 32 - Land divisions. There are no villagen Homenlsada are peaccarsd over the countrysida
and grouped inly units called Koret (pl. Horotinuek), "pariah™ each kerot has an independent
ccmncil ealled Kolipat (pl. Kohustinueh) The parishen are grovped ints Tanger wnits called
Fororaziek (ving. Povoriet) which are both pelitical unita - the land an which petple ye - and
regimenta - the Aghting ferew drwm from the component parishes,

The Kohuet or Parigh Council. This in the moat impectant Nandi coun s, and s only
nakive lega] assembly. It is found in sach Keret, and may be sttended by all the men of the
Korei, it has o leader khow ns “paiyot ap kokuet”, "the oM man of the erancil”, whe is not
mlectad, ut gequires his positkion through personality, sesial standing, and shility, and because
he ig an slder and thue closar o the spirita of the dead than youngsr men ...

P- A3 - The Povoriet, Thin in alsc an indepandant unit, pheen reality by » counei! somposed of
the council leadars (poiyot ap kekust) of all the component parisher, tagather wilth the two
renriar warrint laaders, and premided over by two elders callad Kiruckik, “erancillors™ .

e it #leo handles inter-poroniet disputan. [ i ned & sourt of appasl from the ¥rkust

The pororiet is the real hasis of rexidence, and a man ean tranefer his hame from s parl
of the pororiet 1o aAngther without pelting permmamon o do sa .

Sinca the mickdle of e 18th century the Nandi have had & succestion of hereditary ritual
axperis not only of the Masai “laibon” orpe, but of actunl Massi origin, (oo |,

p- 45 - ... Heis & diviner and maln-makar ...

But ha wna ned in any sense & chisf, though he did act an & mystical feus br certain
public and religiouws setivities.

Aa g vpan-rosker the Orkeiol v {or rather uaed to be) applisd to when Lthe efforis of local
rain-makbers to deal with peraistant drought or excesgive rainfnl] hava failed, and in retum he
rectives gifla of sleunine ...

E- &1 - The Mandi group. The Suk.

oo hgriculbaral lard emang the Hill Buk is also tribal property, ss are the irrigalion
Furrows. Coltivated plols are allorusd at the beginning of sach seasan, and nobedy can cinim
priov right {0 any plot becavss he worked it during Ue previous season. In e locationy of
Woiwei, Lowul, and Chepetndel, however, says Hyde Clarks, where the population is denser,
individual rulbivators have parmanent rights over six to 12 orgated plots The upheep of the
irmigadion works is  communal duly, conbralled by the slders, whe panivh those whe refuss s
do their share or 10 abey derisions sboul Totebion of water supply, On the death of an cwner Lhe
plote are divided betwesn his sans, and (on Lhe anme principles a2 among the Keyo) when n
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piot cannat be Farther subdivided, 3 man will buy out another owner, who will buy another plol
for himself ...

The implements used & & shorl sword, & hoe |,
. Bl - The Nandi group, The Endo wnd Mamkurt.

o Duth oribest Xaep chbilde, sheep, anod gomts, and both are culivetore, Uwe Mamshoet in
perticular heing axperts {0 imrigation. Thay live wn villmges trailt high sbeoye the streams sut of
Lhe way of mongquilass, the catthd are housed in enclosures Jower down the hill-side,

The agricolturel wnd irrigation systams have been described by Hennings. The original
furrows in aaid to be that from the Aror river in Talai Yocation at an altitude of about 7,000 ft.
The watar leaves the river by n dam mmda of rocks and trestrunks down a channel which in
itwelf o waterfull for about 500 P 6l the ground becomes more lavel; then it winds down the
hill through & Farvow to the valley below, some thres miles from the dtarting peint. [In Enda the
river Embobut provides fve forrows which water pll the sultivetinn within bwo miles oo apch
side of the viver. Work on tha farrows is done by men, and watchmen are appointsd o ingpect
the furrows; when & furrow breaks, all thoae who uss its weisar must help o repair it, under
penality of & goat for refuasl The mame applies to cleaning end re-gligning furrows, These
furrows wers pson by Thomean in 1884, In Marakoet the irrigated Aelds are wsanlly six or
Sénvin acren in extemk, pnd are fenced with piles of thorm; each man has one or mers mherited
plota in the snclogure, Thase plots are small and gensrally bong and thin, sleping wway from
the nearest furrows. Work in dene with digping-sticks and wosden “tooth-pick” hoes, Each
commim fiokd in allowed wetar for a fired number of dnys, o A1 the plot-holders hlp in the
irrigation in order to pet it done quickly __.

P B2 < The Nandi group, The Barshaig
89 - ... The Baralwig are paricral with o small amount of agricnBuere
Water righls occur in Lhe Gew walls found in Uve barder areas of Endesh and Balangsis

Lalo. A wall remuine thé properly of tha linsage of tha mean whe origingdly dug . and (s
thaory at bansr) permiission musl be sought by a drenger from tha oamers bafore ke wees it ...

Eihokr proup:; TEITA

FATTLY o A H J. Prins

Tiiler The Coastal Tribes of the Morth-Eastwrn Banba
Puobligher; EBA - [AL Londan

Year: 1802

Teaxi

f. 107 - ... They meka w digtinction bertwesn cudivation by irrigation ad dry land sultivation...
Rxw in ocomdonally grewn in the river bads ...

Culbvation by irrigwiion is carried out sither in the upper valleys or oft the Mopes. Water
maty be conveywd by pipes of hanany steme or oy furrows, oflan to miles or nors in Tengith, The
vary rall headwatars of tha rivery aflen Aow threugh the Iargs pardens; thon thay s not
ul_:d[;ﬁ", river, but shokg. The area of gardans irrigatad perentially is ool groat 450 acre
onty.
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P. 108 - ., For agrieulturs Lthe how is Lhe main implement ...
-- waleTing and makimg of farrows, dilches end tarraces ave dons by men ..

P 128 - . Ruin teremonies take plase .



LIBYA



PeparTe -

URR] P
e LI FOE




EE T YA

= 1Ty
» i n Topormad-

i
Hi,

UG TR I - W
SR Y il | PR AR P Jir ol ks
e, ATEOTEON AL I T e MG Al -
Sy T 00 | b Ay o D gy iyt thioe £it) puyoay & e {ag L el o PRI
L
i) LE4) [ T0) () i} {1 E1 Y] (11 (ol
oM [ Mo Jiriiricaby
gl ey whiniy Unrghiarig i —— gl
iy apColinkl i - ] Eipgatmily oLl iy il i L L ]
L, L] gy L T Ay PR P Poopaan . ] il VTR s (L] i) oPEE




- 154 -

Geperal

Authcz Diante CapaeTa

Title: Repor (No. 217 to the government of Liym on sgriculiure
Publisther FAD

Year: Mpv. 168% Mu. 1030, pp. 1B55-200.

Auchor: Enrico de Agngtini

Title: Le popolaxiopi della Lible In: AA ¥V, L'Tialls Lo Africa, cap. IV
Fublisher: Minjslero AMar] Faterd

Year Rome, 1654

Texl

Caponers: Waler Legilation in Libya - Custom Law

Welle: The wills are usaally privately owned and are & part of the land upon which ey
are banrgd. They are subjerl to perscniel rights of wiy sngnaling i tesameniary agreements
or regulations,

If the wolly belang v 1 community they are et b the peculipr cuslemary laws of thor
loenle, IT p well exists on land owned by & Eingle peraon, wilh the trose on Lhe land being
owned by anciher individual, sach seven dayn this laber camer in entithed to & day’s use of Lhe
wall water. In many of thess cases, Lhe land owner is compenealal for the use of Lhis water
wilh a share in L products from Lhe Lrees,

Sprngs: The ownership of aprings may fall under 1wo different caregories:

fa) Mulk praparty - privataly owned properly elonging to ene o more propristors who may
acquire thin right Lhrough discovery, inheritance, sale ar purchaas. If e proprietors
are numerous, Lhe water in dividad socording to their waler vight entitlsment

bd Shill property - the aprings de not elong to thewr users wre not of any Geed number or
of any definfte group. They may be consideread pablic property, Those groupe of
individunls who heve amiered into & barritorial agresment with Use public argenizations
which swm Lhe spring soures have a generic right to uss o cortain amount of Lhe waker
wa fwexd by Lhe Loeel aathoritien

Water Dialribution: wilh regard o privats aprings elimging to Lw or Lhree people in mnda
by agresment hieween Lhe parties concernad Water distribution of public springs in meds
aording to Lhe rustomary regulations urider the sugt#vigion of a water magistrate who may
have aysistance if Lhere are numemous srings. These supervisors ars callad “rain”, and their
aulhority in indiapulahle.

I Uve cuse of Zalle for well irrigation, one-ninth of the revenus from Lhe paim grove is paid
Lo the gne whi axtraris the water from the well, and one-third of Lhe remainder is paid te the
cultivator of Lhe lang. [n irripgation by foggaran, three-guarters of revenus from the pelm groe
gots to the owner end one-guarter to the cultirator.

I the oasiy of Gadames Lhe disiribution system in on & time basis. Tolal duration of Lhe
rotation meeters is 15 days. The time in calculuied by & container, pierced nt the top with a hoke,
which holda 1.5 litres of water end which when immersed ints Uhe water bakons 2 minules, 45
seconds to booome emply. This meanuring device in called 4 “gudos”™, A water guand (gaddas)
kreps naxt o him at the walering point palm fibres which reprasant the yarious water owners.
Ench lime the conitainer booomes fillad, the puand tiss a knot inte one of Lhe respective palm
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fibres When Lhare &re A cartain numbear of knols on e Abre, corresponding Lo the amount of
watar to which the owner ia sntitled he opene Lhe waler sluice and divects the water Aow Lo
the land of Lhe next person. Bvery B4 hours, 5220 - B24 bnots are tisd

The onit of measure in callad o devmisa and i equal to an wroount of water comreapending
to 450 knola which in dictribmabed secording be Che season and Uhe svailebility of Uhe watar.
Habbws are yob-onite of Uve dernmsa. The entire wall supplies 746 dermise which corresponds
io the Lotal water rights utilized at the well.

The adminigtration of the weter is particularly weill organized. There are [[ water
mgistraten, Three of these comprise the exscutive slaff which drafis the dislribution plane and
inspacts tha entire aystam. Threa corregponding secretaries supervise the local administration
and kstp notés on all transacbons and transfers. The rempining five magistrales all have
individual 7esponbilities. Cme of thase, the nekil, acts e n public notary and keeps the
registsr (dulder) of the watar right owners up btz date. The other four gheddes are respensible
fer the afficient operation of the mepsuring gystem (gudous), Thost witer magistrated wre
remuneratsd from a commen fund sst up by the weers scoonding to thair Teapactive watsr
rights, anwd sach one is required to take over his tour of inspection in due Gme.

The water ustrs themeselvea watch the water distribution and, in came of doubt, check with the
gaddan for contral of Lhe number of knots, in the Tosea Cannl, & pahm frond is thrown into the
water to give notios Lo the next wser that it is hie turmn.

In the cases of the Pezzan, local distribubon is subject bo Moslermn law, and tha gwnership
of waters balongs t2 whoever haw brought the water to the surface They are alss oftan
collectively owmed, Their origing are forgotien and with them tha rivalries which followed thair
discovery, In certain cases, thair origin is attributed to the action of some haly perscnage who
took the precaation to desigrints them an snered foundations "Habous™ for the benefit of the
tommunity. In sther ¢aset, where they am of more recent arigin, thay are the private property
of theit promaoters, Water distribution s on & volume besia. ‘The flaw of pach egpnal in meapired
by the diemeter of the conduil Inading to the distribution sluise. In moat cases, the pipes
(jakym) are counted, tat in other cases the capacity of the banin s eadoulatad by 8 water depth
meqsuring sbick {derja} which the water gusrdien places in the bagin ty megmire the quantity
of watar to be drawn off for each of the parsons entitled therets. Goengionnily & sort of scale or
Indder with trokl-Dars id used aw & rule for a Sxed unit of mesygrement, Water distribution
howevar, mnay alse be on & Hme baxia, and water turng ars normally mensured by the day, that
in, the flow of the spring during one day tagether with the smount sccumizlated in the
collocting tanks during the night. Weter burns may alsa he rotaled svery halday (nus nahr),
every Sk hours or sven avery hour

In summer the water rotation i2 halved in order to increase the frequancy of irrigation.
Water turny vary conbinually, Actuaily it is detarmined by the reapective righta of the
landswoers which, in turn, depend upon Lhe size of the area the cvmer hes brought wndar
active cultivation, When the owner doss not parsonally Bll hin Relds, the sharecropping
contract used for the gardens irrigated by the springs, is baned on a quarter share, The
foggmras {1) distribution hes also bean used in the past Well water iy employed by either wsing
the balance system (khetara) or by using dmft enimals whan the welly era deeper than 3
mebray, The leather bucket Lifting system {dshz) ia alao used Specinl contracts wre made
betwasn the awners of the gardens end the sherecropping irrigators (jebbad )

Ungl the Preneh administration, harvests were dividaed ints four parta; ona parl
remuneraled Uve shareeropper for hiz work, the sacond paid for the use of Lhe dalu, the Lhird
and fourlh paid for che sesed mnd the donkey respectively. Since the jebbed asually contribuced
anly hig worke Uhe owher kept three-quartars of the hervest Al present, U jebbed receives at
lensl gme Lhird and sontetimes one half of Ue harvast
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Al brek, the two Large springs Lhere, belong o the community, and the person is charge of
dislribnation alloeatas the cultivalors shares with more regamd o the sosal position of the
individual then Lo the land ares coltivaled by them,

(1) Foggrars is an underground canal,
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rameral

Aurh o B Batard

Tilla: La sexvituds “sqoee docemdes” en droit malgache ot et
coutumber dang son applention & Mhydracllyos agricole

I Erudes g drodt afrrs in =t de drolt smalgsrhe

FPahllsher: Editons Colay, Paris

Yoar 1905

Tarl

fp. 171 & 175) .., Ia grande Ila voit ae pobir |6 problime de Iydrmliqoe agricols commia
indispensable pour assurer la nourriture de la mageure part ds e population. Par un wiritable
"conbrat soeial” gui n réaling Facrord des Tols avee leurs sgpet et das spjale sntre sur, digues ot
canaux ont £L8 conmtruits, ot beur rdalisation s'est aovommagreie da dispomiticne puridiguss su
doukle point de vue du drmit public et du drost privd, en e qua Firrigeton .

Ceux-ci 2n offel - ot notamment Andrianamprinimerina - ont compris que la culturs du iz,
aliment de bast des Malgnches, Stait indissclublament lide & Phydralique agricols, dant le
Fandement juridiques, s servitude d'dcoulament, b éi4 anghysd ol niglamants dans les discours
(HKabary) royaus ¢ laa evder, tandin que a'dlaborait & cotd da e dreit Gerit un droit cozbuisr
des campagnes, reflat 3o |a vie quotidianne des riziculleurs da différentes rlhnis de b grinds
b .. .

L'hydraulique agricols, dans Fensembla de Madagascar et en parjicutior aur los Huuls-
Flateaux, somne la plus peuplds da 1Tle, se préwsnte oxmme wne tachnique indispenasbies b ba
sultire dy iz © sit on ofel gqua on culties calui=d en srison das pluies, quand s'ouyrs b Meur
de Uarbusle "ambinty™ - c'eat la “very whoha” -, il convient, dans e premier caa, d'sssurer la
régulariis de addustion d'eau, ot dans o pacond, d'amaner calls=i dans lea rizikres ot do L4
mainkenit #n guantité mofisantas, De plus, ITrigetion e ehaclument néceamaire wux riz &
quualiks .

par axamply & Madrgascar le difrirhament d'un wrrain it Vobget Fune demands puz
anchives (R Balan] "Ab-dango « tody imbon-trano chax les Belsimissrale dn Tamatave™ in
Ly granda [le militaire de 13057), 1a eréalion dun caned d'irrigution set scuvent prévidde fns
inveralion & la divinits, et T'sau dew pluies ou des feurves et appeld on dialects bara “ranco-
Manahary), "seu de [hen” pour signifier quielle appartient Sgalement & tous, gualle et res
nadlivs .

1) wara minmi poesibls de rigler au misux Jey nombreuses contestadons d'eaus ou "ady-rance”
qui sont le lot quotidien da covtains Préwidents de auxquels de Droit loeal - powr reprendre lear
ancenne nppallation.

p. 179 - Considdrons snsuite que par aa plographie 1Tmerine sat le pays bype de riziculture,
sane douts introduite par l'snvehisseur melein, avec itrightion qai est "caracifristiqar da VAsie
du eud-eet " ...

p. 1A1 - ... jumqu'sn 1787 ob Ramboasalama, non sane dffculiée, remplece wor be tréne son
enche la crusl Andrianjalfr el devient roi scus le om FAndrianamponimarine

Avee Andranamponimerina s'ouyre ant pirides mueeptionnelie pour notre Mujet, dans le
demnine de hydrauliqus comme dans beaacowp d'wartres, Te grand souveriin mering v sffororm
de mener & bien uneg ooy remargusbla dont il & comprin Textrims iMportancs ...
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p. 163 - Maix In but politiqus ol sozal, ¢n mime Lemps qu'Sconomiqus, qus kb Propossit
isnampoinimering, & #4 parliculibrement min o ralief dand sed discoury (ashary) i s
papalation, actes importants paisque weuls fapon powr 1o 7oi de adresser & aon peupla

Le premier chpactif Ser dpuen dlait dons - peneds politiqes d'orgenizatisn - d'élablic nbis
Tat cictibore d¢ Tmerine des limitas Gres ot immusbles g meclent fin A Tanarchis dane
Iaquella I'mering ¢'Steit rop onglefnpo comply .., fous consbmisons des diguss, Merina, pour
povgir nourrit noa femnmen ef enfints |

p. 183 & 217 - Main il ne 2Pt pas de conptrvire diguas o cansar, snecre Gauk-il rigler La
digtrinrtion da T'ans selon m prineipe qui em le fondement méme de touts la législetion de
Thydraulique agricals: telyi dn libre deoulement en vue d'une jusie répartilion selon les bescine,
fui ¢l pleingmant mis an lumidre par Textrait suivant des discenrs d'Andrisn sinpaihimering:

Tal edl programme Que 'esl Bad Andrianampanimearine; Lo peuple, & Fappel de son
souverain mie & Toeuvre: per la "corvd” (fanomposne, de Te racin bunpo, melb), quatse
grandes digues sont adififen gui constituent Tossaiure du réssan dhydrauligus sgrioole de
Mmaerine. Eles exigtant encors de noa joant +t ont gardd leor nom de "lava beverans” o1
“longues cotea”, car elles protsgent le paye contre les inpndetions comwie les cites gardent low
vinchres: oo sont lew diguss "Mambw”, “Anosiarive”," Andranomanina”, “Wahilave® ...

IntsTod juridigue: sppammil nettament fhrmulé dens In penste dAdrisnampoinimering le
principe du Lbre sooulement da Teau, en vertu de Nidés que Fenu dea pracipitations comme celle
dn fauves ot “rea nullins” et daoit de ce fait #tre Fobjet d'wne juste mparltion selut les
impdracifs 42 la rigicnMtnre. Catta notion prend sa pleing veleur mi on Fopposs & celle de la
propriéts du sl pour aguelle les souveraing mering se sont toujours artribud un domaing
éminent “Ahy ny lany sy oy [enjskans™ (o terre ot ks rbgne m'apparthant),

D ce principe découta touts 1a ligislation de Phydrawliqus qul sera Ebudid plas loin.

Intérdt dconomiqye: wote cotle Mgialation & pour nhju'r.ll rigioulturs qui, noas I'evons v,
aatisfnit Ialimentation de basy dew Blalgachen pour qui la disstle (“mosary”, mob degh smnpkryd
:lnrﬁnﬂrmmmnlﬂhnl. o, supra, $Wal1 ik colls dxeque un specim redoudabls an pays de Gircuit
ahpohorent Carook ..

Inldrit pocinlogiqys: Len précecapations FAndanempoinimerina brahissant un souc
particulier da In nourriture da son peuph, eing que de répartition des Wahes qui Ty fait
exempier oy maladen den corvies (o guprs, p pricidents) salon un prineipe dégulitd louahls
entre richey et penvres: inditss d'une sodétd passablamant Svoluds.

Intirht prapgue: Omtre que le myathme #diflf par leg souverainnmering st applicusb,
actasllement encare, dann sow granden lignas, il st frappant de voir 1o fit historigus de Ia
construction de ces digue, une penede polilique da division de 'Tmerine récamment unifld qui,
par une délimitation o s, empdche lea futies inbérieures ..,

Chapiitre [: INeponitiony do drojt fcrit

La problime se pose alors de savoir dane qoelles conditione ces conorpoions s ook
tranemines ot Axéez oft des teaxtas ...

Dwrun édapss foarepaant distinctement ootle Bxntion Serit d'un Droit auparevant mmremsnt
oral: calle des digcours AAndrianamopainimering ot calla da Coden de sae qucrssseurs, qui
saroct dtudides dans les deus sections saivantas
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La distours de Anddrianemopoinimering

Qua ses dincours ont #d gurdés dans wne forme parfaits par b radition orle
“lovaniacfing” (hérikage de Toreille) pendant wne péricde ralativement courta- qui n'a
certainement pas exobdd une pendration. avant dtra imprimés dane e premier Code
malgeche, ealui de Eanavalona 1, en 1828, poft dix-huit wns apris e mort de leur autser; leor
consaryetion peut ..

Coari posd, I'flude des discours d'Adrianampoinimerina fait apparaitre qoatre grands
principans qui seront les fondementa de 1a légslation de Ihydrauliqpae sgrivols; juskice dans le
répartition da "eau, procédure des conteskations Feanx (Ady rana), corwe pow' I'sntebien dea
ouyrage (Fanompoane), enlr'aide en tout ca gui ancerne Tutilipglon des waux (Fifarsmpinena).
Chaque da ces notion sern Sladide sépariment aves textes & Uappui ...

guatics Jans ln réparbtion de laau

En effbt, il mat Jopique de peneer qua tout obetacte mz libre foulement de Teay ou b s
Juste dparttien donne naisarnce A wn proche

Procédure des contestadions ey

En can de conteatation d'san, s I'ufn met obwtacle b P'scoalement de Penn, pour quielle
railhe pas chex e gubres ot et chex jud senl, il sera puni d'une smends de trgis e ot
trgie piaitres car il o's pas parlagd Taeu ..

r 'sntretion LYT

L'mtretion des digues fut compld au nombre des corvibes o Tanompoans”™ dont nous avone
sigrald Ja racine “lompe”,"maitre” © Julien (op. 4i., 1, p. 191 ag,) consacrs Un chapitre i 18
corwhe, dana lequal il ingete aur wa gratuits et son cametbre dhommage o au souverain;
Tantaran Andriena” a'exprime minei ,,,

Entre-aide pour Fubiliastion de V'esu

Cetea noton dsnbr'aide revid un caractire dextrdme impariancss pour notres mabidre - sor b
pan maldriel, alle peole parmel 18 réunion d'une mimin-d'seuvre nombrenss indispensable A
lamplevr des travaux, tandie qus sur b plan peychologique ells est profondémerd. anerd, de
Ros palra, eTeore, dank le e lalitd midgache-

& d'autre parl led partions dont Andrisnmpeinirierine Frapps la négligence - 1n
confiseation - peavent paraftre sivires, on peut rowver A cette rigosur un fondemand Logique
&n songwant dune part & 1indispenanhle protection den oovrages Thydraglique domt la
destruchon &tait une calastrophe, d'eubrs e, au danper qu'sPrent e Neuves emprisonndyg
entre deux surkilles ds digaes ...

ra oA At poiniTierin

Lag sucvesssurs §AAriasampoinimering se sont en ool contanlée de fizer par éorit, sous
Irdfluence muropéenne, la leginlalion préexistaniy: ..,

L'nnnée suivente, sous le migne de Hepering, le Code dey £ arlicles st annonod & la
population par one proclamation aur la plare dAndahoels: Particle commorta o weule disposition
wuivants "Le paopls toute entier est palrwiod anx travauz de répartition dew digues™ ..

Eurin I pocrmd Codde de Ranavalmma [T, dit den 208 articles et promuigud le 59 mars 1881
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Main ¢o Code et porbs un arlicls 263 parliculidrement inkdreaaant que nows crovonp devoir
donner dens ma version bilingue : Lew loi &t coutumes anciennes, st jubgu's cé jour obeerviey,
alore mfme qu'elles na Ggurareismt pas parmi le présent Code, restont n vigueur ot dofvent
e appliquides & Mignl rdunies dane le présent Code ...

Chagitre Il - Digpoaitions du droit coutumiar

Fn re qui concerne notre matidre, céat eneore dux "Inatitutions politigues ot sociskes™ da
Julien qu'i! fhut nous veporter, La probléime de la récolleaxion de la coutume malgachs a'sst
P i lul pour Ja promidkos foie dés son errivée & Madagasrar aver ey mervices du Résident
girudral Le myre do Vilers en [BAS: woici il I'e résahy;

"Cetta dernibre et importants contribulion ext dee i ln sciancey Thommes Eals qua {souvent
plusiers noma), tous ledrés digtinguds, parlant una ou plusienrs lengues enropéeannes at
cornmeitannt sdmirablament 1la leur, ayant pour toutas les questions qui nous mtAreakaisht ane
suterité indiscutabls et possédant une culturs Bgricole Qui e S Tatneuvers paut-dbre parmi e
indighnes des péndratione nouvelles. Con meamisurs, auprin de qui nous svona contractsd une
gromee dette da reconnaissanes, vouhlurent bisn, pour tre agréahles, se réaniz pendant prie de
danr ana st discuter ensembla, svent d'en radiger le texts, lon articles, su nombre de pris de
80, composant 1o Droit coutumier” ... (Julien, Inatituticne politiqzes ot sociales de

Madegmaear”, 11, p. 268) __.
i nn jtade

Las servitudes d'écoulement et de pessage sont ici ddrcilement lsey: de méms an effel que
los grandss diguen “Tefiloha®, srvaient 2 imiles aur contene de Tmering, len digues phs
petites, “valazm-parihy”, oa plus généralament toute cldure, "fefy”, gont Tindice d'un droit da
propridid et son & on titre povs 1 rubrigque "Ny marihs masays misy antony®, ou "indices
rewdlateriry dun dradt gyant ln yalegr dun averlisemeant”, salon bn traducSon mime da Julien,

Con petiles digues, “valam-parihy”, sant, en méme tampe quune preuve do droit de
propridld qui nora mentrent & Madsgnaar Faristance d'une propriété privie - souvent, il est
yrai, A Tintérisur de la propridté eallective de |n granda famitle ou de I'état - Fobjet de
servibudes tant pour Tirrigatbon gue pour s prasags ..

L fonds infdrieums sont easujertlin svars ooax gui sont plus Slees & retevoir lag eaux qui
et dédenulent sana pauvoir 'y oppeser ni an détourner Tn coars natursl vers d'sutres fond,
Néanmoine, tout proprsdlaire penmt, sur 2ea fonila, procédar aux travaus qu'il juge pour Eaciliter
oot eoulement & cndisen que la régima nen scik pae aflacté pour ser voisine dem fonde
miFrieurs”.

Sgurresy

T o'ngit essenticllament des sonrces udes sur une propri¢léd privds, car 1sa sutres sources,
wit q'elles soient comprises dens un termain nen immatriculé ¢, de o fait, npperteanant A
FEtat franpain qui o'ocelt subslitu & W Couronne malgache apris 1884, et avait inabaurd un
codagre pur le princips du sysbime Torrens, soit qu'elles domnent najssance & un cours dean,
font partie diz domaine publique aux tormes d'un déerel du 28 poplembre 1826 (ark 4, &l 8):
c'ont 1a polubam ..,

« la gouree p g uiilipts de bompy Immidvoorial: e bornage ou le cllurage na mebant pas
fin b ln gmissance de coux qui venaient ¥ puiser leur eaw, o celle-S constilus une servitudes
impreseriptible & 'égard du propriftaire du fonds,

- Lo wouree au contruite & et caprde of aménaghy par le propridraire dy fbnde; il en e e
jouiggance, xaul ¢l avait fgit appel pour tavaus & 'aide dy "fhan'slona” ou "commmneuts da
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villags™, Gaman woit origine de cetia disposition dang "un dea demnlays vestiges da In propristé
ol Laweive qpui fut longlemps la seule existant &n pays malgeche” .,

ATigazion)

Nul ne peut pratiquer une prise d'eaw aw (ravers d'une digus sane ¥ avoir 64
préalablamant autorisé par I'Administration. En conmkquence, lea folan'olong Fune méme
sirconsctiplion rurabs ou seux den villen dieposent tony de priges Fenu “Wwboaha”™, munise de
yannes qua Fon peut ouvrir ou farmer & volombd: on les soulimes gy moment 3o “fanetsara” ou
ropiquage, pour lew eefarmer dés que les prunes plants onl partout 44 mis en place,

Le rile confif aur collsctivitdn locales apt icd nolable; 51 Mut ¥ voir uhe colmbquencs de
Fidde qua Tirrigation commands Ls riricalbors de e lea hatitants d'un village; un dicton
d'aillnira s'exprime ainei au syjet dea diguea:

"Haharwhan'ny fefiloha”, tout co qui enncerne 1oy digoes eat 'afFhire du peaple™.

Ceat ouvrir Wb cependant de trop larges poanibilils anr partewlarisres edas, #noor
vivaced b Madagaeear ot 'on peut craindre dey contestations d'ean antre "fohan’olona”; auasi
i'rticla 389 préveit-il qu'una eollartivitd poot Faive dew rprdssntations & une sutmm st s
pluindre & I'sdministration an metidrs 4o priss d'san, L'artdcle moivant rend shaque collachvild
responsible de lentration da ses prisas dean

« Lo apux pluviales appartentant sa propridiaire du s .

- La servitude d'aquedus, d'aprie Camon, n'existerait pas eo Droit malgnehs, I'autarisstion
tha ou des propriftairan intermddinires stent towjours cLighe: i ¥ aursit W contradickion
Magranta entre 1o droit romain ..,

“Laraqum, poar irriguwsr ufit proprifid, il est nécesanire d'Slever un barmage, le propriflaits

i mest riverain que $own seul oot & e droit Cappuyer an harmge wr 1e Smdy du
propriftaire de 1 rive opposes st cols aane mdemnits”.

« Ldcoulwrnent des saux nuisihlea, en can da drainage par axemple, se difffrencis d1 lbro &
oAl dcoulsment des saux dirmigation, avwss “toule opération de drainege falte par un
particulior sur wn fonds nécensite Fautoriaation préelahle du oo des propriflaires voising, i te
canal de demsdchmment doit panser sur ke fonde; ane indemnibéd semble devoir leur Fow
Accardse”

ke in: rvi o i mijpr

Une dtude complie da ia servituds d'fcoulament san droit malgache ne poavail Stre Tiniste
n drodt imerinien, ...

Engpuits, de contidérer que Medagnacar ne sa limite quaur havts-plateans, ...

Cim deuz conmidérations devesant nous amener & I'Sbade da Droit contuminr des Provinesy
dltes “oddres” da Madegnacer pour le comparer ...

Chapitre Promier Les Pays Mérinisés

v Mous entendone par pays ceux dane lesqrels, b 1a apite d'wne conguile plus ou meing
podsés, 1Tdgdmonia menine s'eat fuit santiv de fagon senaible jusgqu'h nog jours ..,



- 165 -

A Ly payn wihanakn

.. €'unt done un pays de riziculture intense ¢ noue intdrmannt de co fait au premisy chaf.
Las halitants, nommén "Sihanaks™ ou ~Ansiban ke (aves un localil ant., evmone Tananurive
pour Ancanarivo, son vrai nom malgeche) ou “ceur des marais®, formarnt une trib eohérents
bt forts qui Girmit e gronde richesss de Pélovage ot den riciéren ...

Las conséquences de cet Slablisssmiant merina en payn shanaks, sar le plas qui nous
concarme, seront done une triw forls influencos du Droit mevine, tant dcrit que wutwmler, yur I
coneption Siheoake de la servitude d'dedulazsant; ...

Il résulte dune anguiMs qua nous Avons efectuds en pays sihanaks qu'il ol pretiquamisnt
rmpossibhe de trouver dans notre matitre doa dispogibane criginales dinapiration proprement
Tocals ...

Truta la raglementation dan prises 4'san e josgu'au nem de celle-c, “tabaale®, sont
SmMpruntdy pur Marine

La peoeddurs den meriaglalicng d'esu eat identique ...
La Wgialation das sureow sat égnlement identique en pays merina ot shanaks ..

Par contre len digues sont I'sbjet de scing actantifa dane 1n cadre Fohe “corvés™ non phas
rayah, mais vimplemmt d'intérat pindral, les SThanaka n'nyant poas conno de royauts
comtralisfs comme &n Jmering, male pluldl des principaatés

La question dew saux nuisibls est brés impariants dans o0 pays de drainsge; 1s e o8 un
déverscir neturel poar les egux nuigibles, mais les canaws i les ¥ conduisent sont commune
o1 dotvent payer une juste indemnils aux fonde gqu'ile sont amenés L raverser ot diml Jed
progrilcaired T pouvent refuser o praangs

B} Lo payy heiyllen

Jouxtant Flmerine au sod, le payn betsileo n'en #st que ls continuation surtoul e point de
vus phyregqua: ...

Les Betxiles sont avec lan Taimibety e meilleurs hydmokiciens &0 [T ¢t dépaasent dans
cot ordre Tae Merina saux-méman. [In certain flevage ¢t dévelogppd surtout dans l'ozest du
Babinlas ...

Nous alione done nons brouvar an prdsence d'un droit de Thydrmuliqus scordmenent vivant,
4 ressantam de Tinfluance merina, meis bien meins que les concepbions sihanss dludides ci-
dheapan ...

Bur la plan des principes, il y 2 accord des drofa merine et batsiles: Uepn des pluien st
collen den Aeauven sant conaidértes comme res nullius

En oe qui concerne Yem sourees, mime wentils de principes qui buases ...

Lew flange quivant une rigle dentigue; trait nolable du Beimiles: on prut kujourn faire
boire de jeunss veaur dans un élang, sollicitude snvars des animeux scpowbs 4 1n wchemass
pendant une corlalne saison. Bi un Aang vient n ke empudsonné, ley Frults de le pisciculturs
mppartiennent & Fauleor da Falevinage .

La wervitade d'appud ne semble pey exisler, I'acord du proprifiaire do fonds intéressd
dlant Woujoure exigh, mais facile i cbrenit dany 1 cadre de eés aieords particulisrs qua nous



- 168 -

avone mignaldy comme Typiquement betxlec. Poar I'écoulement des spux nuixibles, il ¥ a
canlermild entre lea Mgislationa betsilen o merina, sana douts au erddit de 'mfluence dw cetha
dernibre ...

) Le pavs beteimispraka

On y ¥t surteut de piche dang la rone lagunaire, do riziculture, dene low parties haute st
intermédinire, surtout par brulis cu "Lavy’, encore tue dan rizidres soiont nmeénagées dhaqus
forin qua powsible, L'd¢levnge ¥ enl nhduil ol la geule richests ¢n wst len produits d'axportation
nabarely ai miniors {cal, dpices, fruits, graphike) ..

Da ce fait, joint gy peu d'imporiance relabf de le rigicullure jrrigude =n ca paya de brulis,
Fartout avant La cengquble frangaise, 1influsnce merine mar la légialation da Thydrauliqnue sera
mdindre sncore que dene lew pays dhanaks st botsilac récemment, Sdid |,

Talxmdanca des pluies propre & oo climat Ml que Virrigetion n'a pas o shradibrs mrpérabil
fu'elle revit dane len putres répion: Enmite, Iinfluanes du Droit mering, somme nous Favona
dit, 'y (ait moine seniiz malgré Toccupation du pays qui rests aisez waparficisile.

Sur le plan dem principes, Kenlits olaln dan concapliong mering o bptiimitaraks ...

Lea scurtas font rarement Fabjet dapproprialion privée, en raisen sann douls de ostta
ahondance de pluie; ellas appariennent plug savent au Yokon'olona®™ surbsut, omme neus
Iavons vo an toumée, g ¢lles desservent das villages Stablin wor une lagane saamastrs,

En oo qui cemgerne bes cananx $imrigntion, appelfs plos volontiers Takan -druno” ou
"pirogue d'eau”; car ils sont creusds dans ls scl comme yne pirngue dans un trone d'arbre, il
pauvent Loujoury dtre armfnages, mais avee Uaccord dea propridlaires des fands o ils ont
appalén & passer,

Le princpe du libre écoubement des eanx vers 1o fonde inf2rieurs également reconnu; ..

Lea berrages “Loha-dranc” sont Liciles; ils sont mrement individuels, mais s congoivent
plultt dana le cadre de la grande fumnille “fanskaviane” plus vivece chez e belrimisarake que
I "fokon'olona”™: ce pont d'sillewss Joa chale de ces familles, "mpiloha”, (d'ane racine loha_ tete)
qui réparlissnt les ravaus, ¢t b lour Schelon se iglent La phupart des contestations d'maa

II: jh

Towl d'abord, le pays tsimilhety est une conlrde de grands rizienlours ot e payvean
tyimihety - a5t connu dans oot Madagescar - o, aves lo Merine ot le betsilen, an
hydraulicien de mérita qui cuvrait ainsi & nore matitre un large chemp d'Stoda.

Ersuite, len Teimhety constiluent wn groups démogrephique en forls expansion ; leur
origins eat assey obecure, wais ils tendent & ddhorder leur conbnde pour s'établic £1
vérilablement coloniser lea pays voisins. Ansnz parlicnlaristes wur eortaing points da Teurs
cowbamen, ilf vivent néanmoine en honna inleligence avec lon tribus sur la sol desguelles ils
immigrent; ils contractent avec slles des unigns nombreases imariags, fratemnitd de aang,
parencd & plaisantarie) qui les Exant sur place gany ...

nk ' ale ccu imih "An

Sur le plan principes, ba coutuma teimihety d'Andapa mit be grande idée malgache da
Forigine supre-terrostre de'eau des flauves ot de cellp den prédpilatons; oelle-g sl baan ras
tiu]liug, dote ren communia, el an répariition - qui, en Taison da son abondance, e pose pas de
problame perbculier - ne connatl que Tes limiter du travadl da chacun. En peys Lsmihety en
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gendral, oL en particulier & Andapa, ol lew tarren ftaient libres, on & un phinombns
dappropriation des Monds of des canenr qui ant étd ausxiilt crmosd pour les irriguer cu Tes
drainer. Sedon 1 législation domaniale frangeise o la 1o d'annerion da 1896, la plaine
d'Andaps dant mculte (terres lava volo, “max longs cheveux™) & £ immatriculés au nom de
FEAat qui & pu samuits ba moreslor entre ceux gui Pavaient mise en valeor; das titres qua nous
avonn wus & examiner porinimt mention de eanaux Firmigation.

Lo principe d'uns justs = dgube spartition de Ueaw ne fait aucan doute nen qu'il seit
rarement mentonred : “samtiby MANATE Ny &Zy", "que chacun ail sa parl”.

Aniher: H. Descharrps, B Yiinks

Tirle Len Malgushsd do Sod-Bat
Puobllsher: ORATOM -LAL -P.UF, Parls
Yeur 1089

Text

p. !1 - Vie mebériells: La vie matdrielle dea peuples du Sud-Em est oolls de Lovs lea Malgwchan
da La abts Exd, wigion humide st chaode, relativement aneors rithe on arbres. Le wipilals ¥y un
rila ds premier plan.

Parmi lea Laehniques alimeniaires de simple azploitation, 1a péche o 1a plus grande
impartance: piche Aane top riridren pt lew patits cours d'enu par lea fammes & U'aide de Daniers,
piche dare ks rividres par neswses, harmgen, o A la ligne par les hommes; pbche en mer én
Pirogoe monarylas rans belancier (de phis an plus rare). La chass: su sanglier esl faite au
Pubge oty Ia menter lea sizaanz sont pria au pitge; clest une reasource trds secondaire, Ta
cuilletts den brise oo tuhereules anuvapes sart dappoint pendant e périods de soudure,

Lag culture adwhon principales sont la manioe, s paists, le taro, Te benanier. Ellos sont
Pprabaudes,

L rix wri In palture principala des hasses vallden altuvinles, miis dans Fmbécieur s prtily
roury d'aan sont aménagés en tarressar. Om pratique Te repigquage ot la pidtnege par los boemela,
N o'agit 1k du wari how (rin pHitind) qui sl le plus important ot s« rieolte Gu commencement de
In mnison das phoien Un autrs rix (vetomandri), sems dans Ias marais, st ricoltd eon sakson
fratche. La rix e cullure séche (vari tomboki) met feit sur Ise brulis & veoled onosakson des
pluiey, La période de poudure, difficile, sa gitus en octahre st début novembre avent la shoolte
du vari hosi.

L'dleyngn dea boeufls sl pretigud partoat ..

Anihsoe F. Arbcusset

Title La Fohom'Olone n Madsgamar
Fahllsher Editlgns Domat Monobovarben
Yeur 1 Bl

Text

p. 29 - Dlans un payw ol lo codastte n'existait pas, e fokon'slona #ail la gardien des propridtés,
de leurs limitea, dep transactions qui FefTectuainel b lours myjeta .
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. 30 - . pour jupet da 'antrde Fan fouveedo toettboe du san di L sotifunautd sa du reps
d'un ancien oembee, 'afaive devalt etre porids devant le vadin-cany 1ol

Par ailleurs, le folen"clona Disadt procéder aux rdparmbotis Hkcwianirios sux BALmants
comrmuns, & Fantretien dea chemin communenx, dex rues da villege, au d2hlainment des ruines,
dabrip, dribus apportds par e paus.

Lorsque den pargennes dlinsallgient sur lo werriboirs du fokon-Lany, Ts fokon‘olong devait
lewyr indiguer un lof dispanible parmi lag tarrey vacanies

nole (74) ; La foom'clons devait smpicher gua lan tarres du fokon-lany, quells que soit lear
naturs, qu'sllm soient zanatany (tarre pariapis) scle pangwdlmm dray aman dremy {larce
défrirhide par le coup des bichen dea phrea st méren), tanimdraxans (tarre des enciitres), hetm,
na sient vendues ni domnifey & des personines Sirangire i bkonslons.

Dana Yancen droit, cobls délense Stait abwolps
P 3 - Bi, commea nous Fevone vu, lea terres b ric datent pariagées sn propridids individue!lsa,
Juridiquas plutit en possssione individuelles, d'subren Jaissdes collachveraent & In diapoaition da
fokon"olonn, {en particulier len fordie) .

P 34 . Cétaisnt sossi les terrmine de pacagn, lea dangs of Tes moorls ob checoun a le droit de
piche, les tarraing incultes ol e suilletés des fruite saoysges ftait permise.
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Fihnin group: CHEWA, NGONL, YAQ, TUMBUHA, TONGA, NGONDE,
NYARYUSA, MANG'ANA, LOMWE

A e J.0. Thik

Tille; Remtatonant af Afrlewn Law, Malawl The law of Lanod,
Surccestion, Morrable Propoerry, Agroements and Civil Wrongs

Puhlilaher: Sweat and Maxwell, Lopdon

Yonr: 1871

Text

Muota: The following text for Chewe, Nponi end Yea of tha Kasungu ... applies to all histed
slhrix Sroups.

Chaptar two, - Definithong

(o DEIKD meary an aren of the earih’' o surfacs finchalding tha scil, mabwail, mounisins,
lakws, riverbed), and all things growing or found thereon, in the ecoupation of 8 homogeneous
athnit group undar & paramount ruler,

(b} MALD meany an aggregats of mpportioned earth’ surfice {(axcluding che subail, rivers,
pundy, ele., and aleo axcluding game and ordinary vigwiation thereond in Lthe exclugive
sccupation or wee oft

(i} a aingle individual; or
{ii) Lhe individuel membwrs of one family (simple ar sxtended)

Celegrermies of land

{n Land smabect b common wee
b} Land subyect to the pxclusive nse of an individual ...
e} Fursarve land ..,

Intevests in land (daiks)
The yarious intersals which ean mabmet in land may be claasified as:

fa} Right of indefinite sorupation and wtilizakion ..

&} Temporary right of sccupation or uge ..

{3 Common rights. These are rights to the use of land (apportioned or ressrve which are
veslad in Lhe villagers, severally, by virtus of Uveir membership of the village
eommunity. Thesa righta, though incapable of assignraend, can be exerrined by o non-
member of Lhe villape community, provided Uhat the mneent (expreas, imphiad or tasit}
of tha villege headman or Chief in charge af Uve area where the land in situsbad his
beer ohlained They are srercisabla unless:

{i) they hava heon exprosaly prohibited by Ghe village endman or Chief of Lhe arma
achng in os sdmindstritonve chapnsty;: or

{ii) Uhey wra prohibied under e gerseral Taw of Uhe Tand; or

(ifi} they are inconsistant with Uhe sclual Tewful wee of spporGoned land.

Any unlawfl damags caused by, or resalling fom, the exercse of a commost right by
anyons in a canne of ackion againat the culprit .
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Marsower, except for rights of cornman, such an Lhe Fight to walk soross unfenesd lend and
grexing right, o person wishing Lo sxersiss a commen right over epportioned land should Arsl
obdain Lhe parmission of phe eccupinr thareof, This sorl of permission i nol Lo be unreasmably
withhald: and where p dimpuls arises, Lha village headman is sntivled W adjudicats hetarsan the
dispaitante.

The chief saxamples of common rights are:

Gl Tight of way ...
fviid  right to take watsr from streams. ponds and village welle™ ...

(d) Eamsmments ..
fe] Licemos .

Interest holders - ... The prsong entitled to hold an interest in lend inclede:

() The cuel or villags hasdman,

(b) A member of & rillage community by birth or assimilation,

fe) A stranger (mlends), provided that the nacesaary cansant relevant to the interest in
question has been obrained,

Land=ontrolling Autharities

The Chig (mfumu ya mudel)

Tha supreme land-conbolling euthority over all land sibeated in Uhe village and the holders
of interests cherein is vemlad in, and exercisable by, the ¢hisf, with o7 wilhout the consant or
whvios of hls councillors finduna), The Chisel may delegais this sucherity or power, wilth or
wilhoat any wpecial conditicne, & the villege headman having sulberity in Uw village whers
ruch Tand e stuated.

Notwithslanding any such debegation of pawer, the Chiel may, by the sxercise of the land-
contralling authority veated in him, but subjerct W tha proviss below, do sy of the bllawing:

{i'  allocats, o1 wilkhold Dhe allarption of, any part of unsecupied land ts any person
{whether a villags or nol} who meakes a requast Lo him for land;

{ii) order the forfkiturs of any land previcusly allocaled;

{iii] mulhorize Uhe use of & daarcased part of unoooupicd land for any purpost bensficial to
the community st large, olker than for exclusive private sccupalion and wee by
individoal dienbery ezl

(iv} settls oy laod disputs;

{v] imMpode Aty Fredsonable restrictions on Lhe axercise or enjoyment of ny right or inlereat
in Tand if Use ket intarests af (ke village community so demand;

fvi} mooept Lha surrender of any land previowsly alloealed by him,
(viimppropriats any part of unseupisd land far his axclusive parsonad uae,

Mo land previously allceatad, or in sctugl 1w or arupetion, is capshls of re-allocation,
unlexs auch land has bwen silher forfaited or giurreandsred W e Chisf

H  Fells soal by an ooctper of laod ar 1ol nacssarily U e of mmmon righta.
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Tha village headman {mwini mud).

{a} Powera. - The powers exarciasbla by v village headman aver all Land gibjated in his

village of:

(i) any specinl powers, &2, of allocation, expreasly corferred upon him by the Chis;
(i1] Ut power of day-to-day sdminiatration and supervision chlees axprensly excludsd
by the Chief .,

This entitles the villege hesdman to:

{n)

)
(=
{d)

investignte and report to the Chiel any alleged aerious breach of cuslomary land Law
{including rulea pnd regulations pramuolgaisd by order of the Chiel),

sellls any minor land diaputse, provided Lhat rght of appeal shall Llie 15 the Chiel®
anforee any Inwful order or dirsclion by the Chial; amd
maks aitd enforce auch submidiery rules and reguletions ma will bast etimare Uha

ohmarvence of Lh customary 1and Jaw, provided Lhet » parson aggrieved by Ltha
shforcemnetit of such rules And repulations may appeal to tha Chief.

The head of the axtanded Family

{n)

(k)

Prwera. - Anyone wha is the head of en exiended family may exercise Lhe powers st
ook below over land scoupied by the membera of that Family proveded that such lend
hes besn meguired (direclly or indirecly) from or through the head of the Tamily, In
exercising these powers, the family ¢lders must be conyulied but the head of the family
in nat bound by Lheir advica.

Thare powers are.
{i) to ellocats unoocupied land to anyone finctoding himselffharself),

{ii) to give or withhaold consent ko anyone wishing to grent any right ts be use ar
occupatian of land Lo a stranger;

{iii} to settle internal land disputes;
{iv} to recover land From en unaulhorised user or occupier thersal: and

[v] bo meks and enforea such maler and regulations regarding the wes of such band s
may be conmidered necessary.

Limitabions. - No land ean be validly sllocabsd to a etranper, sxcept with e pricr
permismon af L Chisl of the araa whers that land is situsbsd: and no land previeusty
ellocated to n member of an extended family is capahle of re-allocation by the head of
that Mamily excepl wilth Lhe conpant of that member, or unleay Lot member iy unghle
Lo make proper use of that land,

Tha aenior malermal uneke (nhhorwe wamkule ingludingmbimba) The saenior meternal
uncle poassnsey, s regarda langd sceupisd by anyome subiect ta hin authority, powers aimilar to
thase pazsesand and axrercised by Lthe ancestral haad of Lhe axtendsd Gamily

A husband eading theaccally (nbamwini)
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A husband in rot sntitled to axerciss any power af land conbrol aver land ableined by him
by wirtus of hie merriage untless such power hes Imen sxpreasly conferred upan bim by the
domor of such land ...

Aothos Mary Tow

Tl L Pwooplea of the Lakws Nyuas Reghon
Poblishsr: EAA - IAT- OLTP

Yoar: 1850

Texi

In Ut roghon bebwesen Laka Nyass abd tha et connt of Africa, belween the Lokuledi river
in U north and e Tamiwos in the soulh, thers ia 8 omgerien of peoples whoss rulture ia vary
similar over the whole aren. They are Lhe Makonds group, the Yae and Lthe Mekuns-Lomwe
pooples, OF ks only Uhe Yac has been studied m dateil. ... The Yap occupy o centml
pomition, From which thew may be caben to repressnt in many ways the tultore of tha
naighbea) ring penple ..,

Tha spirits of the desd Nyanja chiefi, costed by the Yao invamon, were rogpirded s still
powerfal in the homeland of their people. For instancs, Kangomba, whoss shring was on Mapnk
Sexche, usnd Lo be appeeled o Gor rain .
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Ethnlk group: BAMBARA BAMAMNAN

Aunihowm Alfred Ausbauri

Tirleo Coutume Aambare {varels do Bougoasd}

In: Conpnmisrs Juridlqoss de TAQF (Afrigoe Ooclden (nl Fromcs lae)
Publlaher: Larows, Paris

Year 1E3R

Taxi

p. 8- 1, La conbmoe set Thérilage des anchtres, Elly evt immushle. Ella rigle tous les
rapports des individus snbe sox ot cezx des indiidus wvee La collectivits, Les srangems o o
enptife do puerre lui sont soutmis des qutils se ouvent sur In tarritoire du ouiton ...

2_ Bont ripulds connaltire 1 coutume: leg hemmes s bewr circondsicn. Les frmmes
devanues, pubilas, mais seuletoamt en ob qui A trait sox rigles qui leur sont spéciales. Len
Atrangers qui ontt sipwTd longlamps dans les pays .

p.%- 1 La fama met In chel 3¢ Ln collectiviis, TT veills & Fapplication de la ecubame. I rend ta
justica_ TI punure s sdcaritd pabliqoe. 1 ecommands 'armés ot dicids de Lo guarrs. Tl cmdanms
low traveux dintérit commun. Tl administes las hiens communs ...

p. 14 - 14. La famma vl exerce le pouveir mdiciaize. 1 vend a justics gratuitament, sasistd
de san Frizes ou de nolables de son choiz en nomlre indécerming o gui ont voix conmaltative,
Un homzaw da casta ou 10 serf remplit 'ofice Fhuissier.

18, Lo tribunal 3¢ rouni quand s Duna le joge opportyn,
18, L'awdience so tem dans In bilos: du Fema, Elle sat puhliqus ..

17. Toutes bow contaptalions sont soutnises wux préiliminaizes ds ameiliston dewvant lo chaf
de village ou de quariier que laa nolables atmistent ave: vole conmliabiva

18. Bn tout stat de causs, e fama g la droit de mettre Facewsd gox fors jusqu'a ce quiil ait
a5 fuge,

19, La (ama peut appeler devent son trilmngl les sfaires civiles ou pdoatas qui lui
parnipsent inlfreassr Fordme pablic ..

p. 114 - Do ta Condition des lahs HE Qu'ily soient molilisrs ou immokilisrs, toos les Hene
pusceptiblen &'approgrintion ont un mahrs,

La rochers, hes arbra, las tarres an appaortriod ifcwltss ont un propriftaire. En théoris du
moing, il n'y & peas de liene sans maltres ..

IR0, Loswa dees rivideros, des Paives et des mires, J# poissons qui y vivent, las cissanx, ks
gitser, I (. 11653 maiel savyage, wont la proprisid de etux qui les rendemt. ulilinables, mbme oile
lea trouvent sur le tarre d'subrol.

481 Lan hims pruvent dort o proprisid, scit du canton Teprésenid par la fama, soit du village
roprdaents par Ié dugu-tigui, 30it du tien, bisn Grilial représenis par 1a fa, scit des individos
atx-TdTes.,

352, La propridud consiate &n un drit. v en verta duguel une colleckivitd on un individa peat
usar d'un bien, &n gult ow en disposer.
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353, Las droits qui peuvent effecter les hieny sont gingi de trois sorten: 1° la proprifts; X°
I'anufruit, T le servilude.

Chacun de cen droits porke un nom géeial on bambarmn, suivant son chpel. [ n'y & pra da
terme ginfral. La nue-propridtd dwne berme se dit "dogu-kelo-aigniya”: c'set la redibion (me. -
traduction?] lickdrale de o nue propridke. L'uandruit d'une tarm 22 dit Tore™ o "furu-siguiya®,
propriflf du Tougan. La serviluda de paarage se dit "bema-furm-aira”, e chemin du lougan de
milien fenchuws)

254, Bont sasceptibles de droit rdel: 1* len Femmes; 3° les esclevas; 3% Tew animiux; 47 los terres;
5 les coury d'eau; £ lon halitations et leurs dépendances; T° len alyjeis mobilers.

I58. Bont mascepliblen d'appropristion: 1° les ewclaves; T° les animaux; 3° los moublon of bes
aljets motoliers, 4° las halitationa ¢t leurs dépendancen,

386 Bant saulement susceptibles dusufiit 17 Tes Memmios; 2° low terven; 2° Jen cours d'enn.
357, Bant wamceptibles de sarvitudes: 1% los Lerren: 2° les cours d'eau ..

p- 116 & 363. L'usufruit "soquisrl sur e terres par prerd b occupalion; <'est 18 dugu-koto-
tiguiya®.
La dreit sur lea terres na sont jamaia ¢onetibatife da la propridtad telle qua nous I'entendans,

puisque le droit hambara n'sedmel paa la venta, ni méme le louapa de la terre. Ca risst jJamsix
quiun nodrmt, qui peut dbre sddé Lemporairament.

p- 117 - Cehai qui veut oblenir ls droit da culbiver la tarre dautrii doit aller 1a ha
demander, o mime b Tyl ire demander par un intermédisire portepr de dix noix de Role =t
d'un apq neir.

384, Toutes les terrea, ainai qua les wipilaux ¢ las mindraux qui 2y Lrouvent, oot un
uanimuitiar ...

358, En cas da censation d'an waufruit, seul le chef da village oiat e tranamellee & Un AoUvean
hindficiaira.

367. Len droiks de pieha sur Tes cours denu permanents sont soquis &f transmis comme lag
weufruits sur les tarrea

365, Low aerviluden, Lea sorvibude peuvent 8tre constituses wu profil de perworines Gidbdrmin doa
ou non, oi aa profil d'un autrs fonde

Fratiquement, lan indigines oo conntissent que deux servilades;, onlle de passage ¢t oelle
d'acowlement den sapux

p. 118 & 371l L'usufntGer dun lerrain aur lequal sont conetroites dew habitations a droit &
TEoulement des eanx pluviales et potren aur la Larrgin d'motroi go sgr e voia publique

¥ Le propriudes de bt o't paa orohmeol b el do rillege, Ba pramier cocapurt de be tams st wooieo ke &
Forkglos chel do vilegs. Guersl |'sppiosireion prasdil, b pouvelr pelidoes prot passsr & Ceolred Gundlis, ddd
b poawdr fosciar rosla boeu es b be familie do preoder cocopant. A Beogound, par veamge, s props i adioes
Fodery mat o fundils de Hole
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A73. I'uawfruitier sur le fomds duquel coule ane sonree ne peut en medifer le cours que sur wom
fondne, et & Tn condition qu'ella '4coule comme antérinurement b 1a morlis de non forde ot sane
madifier e qualité de 'eaw

Les mdigbnes respecient lan sources domi its crodent. 'onigine an peu mywdrieuss, st ne
wodifient pas lur cours, méme pour irrigetion de lenm lougane. Main il est arrivé que des
individus aient voulu giner leurs veigine an détowrnant e coura d'une souree at en 1o faisant
traverser des terraina bousax, elors qu'elle coulait primitivament mr des eailloux .

Deen Mines, Les forgarons seuls avaient le droit d'ezploiter lea minas da for, seul & ablenir
Fautorisgbion du propriétaire du fonde et A lui dnnér én redavance scit der houes, aoit dex

heches ...

Author: ¥lviana Paquen
Tieke: L& Bambare
Fobllsher: IAT- FUF, Paria
Yikr 10dE

Text

I 27 - Len jerding polagern sont mménagha aulour des casen st sont traveillés suivant une
mthode de culturs intensive avee fumure da détritus domeabgues ot itrigetions kans jachbre ...

Oy culHve Te groa mil, e e, e babae (mi-noul], oz, Tie sont entourés d'acdmes
ourTieers.

Les champs les plus Fereiles sont au boeed des marigole, ob Ia terre ol facilement
irriguable. Cas potits champe sonit pirdralement wxploilés por 6o fermmes pour ¥ culliver Le riz,
Te coton, les tignon s, Tee arbres Fruitiers.

Enfin lés furuban, sont da wirilables champs de brousss o0 on pratique s grands culture
extmmziva gt cyeliqua avees ddfrichege par brulie .

P 38 - Dena g champs da brousse, on séme 1o mais, puis la fomic et groe il (sorgho), Marachida
ot patt mil (pennisebam), el

P 28 - La rix exd cultived qur G000 ha donk prée de ln moitié dann je Dalia central (Mopt,
Macins, [hennéd qui conatibie le v@¥ritable gremier & riz du tarritoire. En dehors du Delta, l=a
régians productriots sont: le bassn supfrirur du Niger (Bamahs), 1a 20ne lamslre el posd-
lncusire {du lar Détw 4 Ansongn}, la rone prigundenne {qud de Sikasen et Bougouind) ..

Ce qui caracudriee 1o riziculture indigine, ceqt M'abaence (p 30) d'ameénsgement
hysdrawlique, Ceak une rizdeuliure de submergion, done pleine dinpéoarits |

p. 34 - Les Bambars sont agreulteurs of addentaires: ils vivent en mymbicsa svee les Somomos
2t Boxo quii sant exclusivement dea pichaura ot den navigetaurs & d'autres peaples semi-
nomades comme bes Pauls qui sont pasteurn.

t 35 - Pourtant les Bambara pauvent a8 constitusr den troupsaux &0 dchangeant leurs graines
contre les animaux qu'ils cbbennent des pasleure pauls, mEurss ou Lusmg ...

Dans la mégwan sowdenisnne, lea pnimaus confiée pox Peuls sffecturnt de ciurtan
transhumences ...
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En zone guiréenne b troupeaus du willage cat confis & un berger poul qui Temmbne le
malin &t Te taméne & aoir ..,

. & - L'organisalion socisle. L'organination socinla traditionnells barnbam et entiérement lak
& lorganisation religicuse; b plus elle commands Loute I'organisstion doonetoique, de somhe que
rous e pouvons dtudier orlle-oi de fapon indépendants ..

¢ 53 - Organisation patcinrcale de la "ton”. Toun len chefn de la (amille otsdissent b un chel de
village; #est & celwi-ci gque revient l'argenination de ls communauld borviloriale et le win de
rendre lg justice lorsgu'un diffSrent surgit entre communautsires de “Gys” difffrentes. La chal
du villags eal généralement le maitra de la temre: “dugu-colo-ti@” ..

¢ &4 - En affet & l'origine le sol eppartient aux génies ot le ehel successsur du fondatsur du
villags ent le seul qui puisse ¢lablir un contact Aves le chel des pénien et Lrpiter avec lui. I] eat
I"mdministretenr terrestre du gEnie; il Aksurs son culle, Pexploitabion du 20l et I'organisation da
la eommunauls tarritorials

La premier chef de la Lerra & été la promier cccupant; les chefa suaconsif aont ses hiéritiara
suivant I'ovdre muceensoral. Pour fondar unt nouves villags, un ¢hef choinit 'emplasmmant du
Levritpire non encore occupd, généralement & un riosud de routes, k prosimitd d'un point d'sen,
pria d'un hachah, d'un deuhalé ou da tout sutre arbre sacré. §1 offre des sarrifcey aux ghnien ot
regoit en Echange de caux-a lautorisation da sinetallar .

p. 54 - .. l'organigation d'une communauté de brevail . sa fonids sesentiellement sar 12 syetime
de relations des clames d'ages

Cepruis 1'enfanos, musgu's I grooncision pour les garpens, jusqu'd Lexsision pour len filles, le
jeurt Bambara appartient & une socisld hidrarchiss qui Is prépare A cetts edmdmaonie &t Tui
domine e ddueation qui complite celle qu'il regnit dans ma femills ...

Un bambars gere dfermins bouta ma vie par son appirtenancs k une sertaine clawe dige,
el qui groups toun les emiliaks myant subd an méme tempe la drooncinioo ..

p. 67 - La rile da 'association wn dahors de réjowissances saisonnisren, des rapes capieu,
lergrment nrrosss, set cedui dun organisme de seconrs mulue! o yne varilabla coopémative de
travail du village. Elle ast organise adminislrde, articulie, ¢n vue du mbeyr agricala ...

p. B8 - Le méma procfds eat adopld pour 1a parclage dhiver ai demande an Lravail rapide,
pour le sonstruction des barmges, des cansux Firrigation, des pistes, dae roules camiomnablee,
ele .,

« L& Fama. Hous voyons que le canbom el un grepperoent forma sous 'autorits st
I'influence Sune famille dominante. Son unité exl fait par lea loin pplitiques, socialen et
roligheumes qui le rdgeasant, La “fa” chef de 1a femille dominante, devient le Fame, c'eat-a-dirs le
patriarche, chef da canton ..

“Fouveir du Fama”™, Le¢ pouvair du Famg est Tandé sur la coutume at ba religian, I1 est Je
roprésanlant sur Lerrs de tous bes anokires, il est e centre de rayonnament qui dispense 1a vie
& boute L sorldtd, il ept e vere de son peuple. [ décide dea cultures, du commerse, trout bl
alliances, déclare lea guerres, rend la jusiice, prdléve l'impdl. 11 est le gardien da |a coutume et
le leginlateur des lois nouvelles, 'orgmnisataur du tamps ot de Uespace qu'il graverns ..

Méanmoins, toukes s2s décigon sont prines aprée consaltation des nolehley ot de
l'ansembide dan débigudn de dhacque village ...
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Lorsqur'wne lor est vobfe par lonts Passemblés, chacun préte sarment, tur 1a tambes d'un
encétre ou mur 'solal du komo, powr lyi-méme oL ses descendanty .,

p- 5% - Le Fama commandait Louy lep ravenx dintérdc commun: 1o construction &t Fentretien
den fortifications, le débroummament des pistes, l'enbretbion des snirces, Ta forlification st
enbtretion da la meaqués il y a liew, 1o wnfclion des pirogues banales, Tédificaton des
erlraden da repon

Cen travaur Vanfootainnt grace & des prestations en palare: ils étaienl répartis par le
Fama enlrs Tes wllagen ot par les chedh de vallagee entrs laa chads de famitle. Celui qui s lea
edcutait pas en personie pouvAib lwe Maite exdcuter par lea pene de sa femille; calui qui sa
refusait, pouvait &tre contraint par s foree .

P 61 - La Ton, communaud da truvnil, Nous avors yu que Punité socinle chex Jéa Bambara
étnit 1a combouwnnuld, Cest puse Funibd de trvidl «f Tanidd éemomigue. Lindividu inddpendant
ng 88 coneoit pas, La communauid poseide tous e Brene qui composant le palnmaine spiritusl
et maliriel: 1 terre, len produila agricotes indpgtrielle of commerciaue, les habitations ...

{'eat la communauld qui rsgle Fexploitation du anl. Le "duguiigs” est le premier nocupant,
meStre de la tarre domt il distribue lan lole aux diffrenta chefe de famille. Lorsquun étranger,
chefl de famille veut antrer dana une communzuts, il choiait un champ libre et In demande su
chefl de villagn. Le demande s'accompagne de 10 noix de cola sk d'un poulsk L'autorisation alors
ne peut itre refusts. La chef de In tarre ancrifie I poulet devant toula la communents et
Informe de linstallation du nouvern venir Quand Félmnger veut quittar e tarre, on Tyl rend
le poulet ol lea noix.

Ly tarre alérbuée b un ehel da famille pewt tanjorrs hu Eire relirde pane jualifirabon par
le “dupu-tigi™ o son conseil. Ainai le hénéfeinire da la Lerre ne peot ni 1a vendre, ni prendre
ALCUT mesure QUi inwiresserail lensemble de 1a commoneuté; mais il pent 18 lower, 'engager,
g {p. 520 la cbdar, ob gut proveque dé mullphes conteatationeg 2 mament de e redigleibuion
g Larres dane o cas de cultares cyclique ...

Organisation du travail, Lexpleitation du eous-sol et soumnise & d'entres rigles qui nops
eond encore mal connues, Las sous-20l comeme le a0l appartenait au maitee de L terre, Le
mineru e fer 4Lait unigquement extrait par ke forperon qui versait une revedance au malire ds
I terre, soua forme do houes ou de haches. Pour excplottation das tuines d'or, die 1o ddbut da s
saisert siche des williers Findigknes se rendant ert famille sor ea places, dont Femplacemaent
dalermind par 1es prbtres changes Eous les ans ..

La ceorporation Ia plus prussants ol incontertablenmant o2lle des FRorgerone. Cest parmi enx
que 3 recrutant tous les prétee, Jes nterprblesy du Fama, len puasaliers, las forsovein, ey
burreaux, les cireoncisours, ete, Il pont 1en senanku de toutes e lemilles ot charps da Logs
I rites e purifoation ...

p. 68 - Les Bambara aveient une organisalion judiciaine aossi précise ot réghée qua laur
argenisation religieonse, hlen qu'il n'y eut auewn droit codifié tel quel la Coran ou las tablen da
lof juives, LA justice étail rendue suivant dew régles que chaque communautd se trroametiait
de génération en génération. Ces régles ne sont pan d'origine divine, main alles sont néanmoins
ERcTéey, car 1n contume est Fhéritags des ancétres. Le Fama et son conseil des notablea
pouvaient promulguer de nouvelles loi, mais avant de dévider dune nouvelle régle, on conenlia
Ie Komo et le Myama, Foie sous Massistanes du pricre, chacun jure sur Yaute] dobéir & 1n bod
qui devient aacrde. DFaillaurs les réglen coutumitren e peuvant #e dégager de la morale et de
Ia relipicn anxquelles sllea sont Tibes, Ellea ne sonik pan uniformes; chague cantan a les BaTinas,
scuvent chagque village, at dane chacun d'max, il ¥ =& des habitudes propres & eertaines Familles
DO Certaines canbey ...
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La couturne ringle tous Tek vapports des individun entrs aue st cany dan individus aves la
coTheceivits,
O erxigtait deux weries do tripinany mdigénea an paye bambara: un ribunal da condllation,
primidé par la chaf da villape qui réunisanit un consail dea notables: wn haut bibunal présidé
par le Fama, & qui on scumattait lsa efaires qui n'eviient pu Mrw rdglies par le premier
tribunal. Par ailleurs b Foma pouveit eppeler devant son tribonal Jes affaires civileg au
pénplas qui lui pereissaient inkdreasar 'ordre pahlec ...

p. 73 - La propriéts de la tarra pose des problémes encore plua complenes. Nous avone v gqiae le
tarem ne g'achits jamais. Les terres ont un propriétaire fminent qui est Feaprt de e Drousse on
un Ancdtre mythique, on poasesssnr qui ent le pramier pecupant ayant sorelu un pacte vee le
maftre dy eol, enfin un détantanr qui a repu 1 tarre en usufruit du poasessaur, Le détentour
est un chef de famille et la chemp Qu'il & repu appartiant A ap communeuté qui Vexploite. Mais
apres o longues nnnées de labour, ln détenlour o tandanes & a8 eonmidérer comme ln
propriétaire de la Lorre ¢t loraqu'il se déplace pendant on eyels da rotation dm ealtures, il errive
gue l¢ poasapsenr de la Lerrs attribue wn ancien champ vacant & un nouvel arrivant, ce qui fmit
naftre des conteatations interminghles enkbre ancien et noavel eaxploitant. Nous avona v par
killeurs comment certaines parcellen da terraine particulirement bien placées eu bord des
Tlenvea ou préa des capes, étasent minutisunenent travailléea. Elles tandent & devenir une
véritable proprigtd privée, que lag famillea se tranametiant d'une générmtion & une subr, A cotd
des champe familiaux exintent des champr réservde A certaines confrérise tallen que la "nDoma”
on le "Gna” gqu'exploitent ley affilids pour les bescing du culta. Enfin durant deux jours par
pempine, chaque communautaice & o droit de coltiver son champ personnel qui £chappa an
contrdle de la fammille, Ces champs prennent de plus en plus d'importanos au fur &t & memire
e ae développe le sena de lindivyidealisme el aves celui de o propriétd individuella.

Nous veyone donre que Tae tarrse peavent Atre répartien nn bénidficn de proupemants
familiaux, religeux, interfamiliaux ou & calui des individua. Bismy qu'sucuns des parties
prenanter ne se reconnaiese sormme la propridteire de e torre, wlles an usent comme des
madbres wt vort Josqu'd La tranamettre & lvars héritemns ..,

p. 55 - Autres Rates. La rites de pluie communs & toute PAfgue sonl pratiquees au moiy de
oA par Tes sociéteires du word .

La pliche. A cobd dea populations spdaialiséea dans I'art de |s pdche, tellas que léa Boro cu
la caste des Somono, ks les Bambars pechent dana leg (p. 36) fleuves ou les marigets voimine
de lewrs habitalions ..

Les Bexo consiruisent des barrages Mkits de branches d'arbres coumstes et encheweLrées, qui
affectent plusieurs rmee puvant Tes regons st dee pitges

La piche dans las villapes bambara se fait m commun sous la direction 4'un ¢hef de plche,
au moment ob les saux brissant. Tew raplen précess de droita de piche et de redevances aza
maitron des caax sont periout respecldes |,

p. 98 - Forme d'agglomédration. Lo villagn ambers suit do - véc ' 5 de développement qui
permettont k un dvanger de reconnafire immédintement le disponition des cmnes

p. 100 - Choiz 42 I'emplacement, On choisit sagvent la proximitd d'un conry d'esn temparairs
o permanent ot deg puiks peovent Bee fards On sangulle eneuit un devin ou un marabout qui
rivile Pexiplence dune pinie dont e Bew Sélection et be caileddrat; oi le pénie et favorahle
Pirgtallalion &t autovinds ot arbre paerd devient Mautel de la cellectivied, On Farrosern de
sacrifices piémiodiques ..

p. 102 - Enfin, b puits edt crausd poit au miliew de by cour, aait & proximitd immadiats de Lo
conciasion. L'eay et puiste directement & Muade d'une calebasss Mxde & une ongoe corde
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p. 188 - Droily et devoirs du chel du clan. Dane son villape, In chef de clan ant an méme tempa
chel de village ...

Autrefoig, le chef do clan, appeld “dowa L™ ow “djitipni” (maltre de l'ean), représentait lea
gons de son cJan aupres du Fama de Sépon, duquel relevaient lea Bom .,

En tamps de gaerre, il lui fourmissail des laptobe
En matitre de justice, il jogeait kwua ke litipes meltant aux prises deuy famillea de aon clan.

Dans deux cag, par conlre, ke Fama de Ségou, &Lait competent:

1° - lorague Te conflit opposait deux familles de clane diffrenls;
2 - lorsqu'il ¥ myvuit mort dhomme,

p. 180 - Len Biane. On dietinpusra dwwx cabipories de bene:

1* - |e tarre =t len cours d'esu sur lesquels ne pawt pas s'exeraar un droit de propridtd;
2 - bous les auttes bhiens susceplibles de proprifsd privee ou oollective,

La Larre et lea coursen d'seu. La terre ot lea cours d'énu ne somit pan auscondibles
d'appropriation priwge ou collactive. La droit d'en disposasr mppartient Au preouier socupknk of &
seg gucceggeury, La raissn esl difficile & donner, les Boom Vigntmant sux-mbmes,

L'ghasnce du drail, de propridld a'exphqua facilement en o qui oncarms a barve: lea
cultivateurs Fiverains (Bambare oo aolred) en gont conmiddrie comme (en premiers oecupanls, ot
lés Bego qui youdraient en ybiliser une parcalle devrant en dsmarsdar Iautorisation au maltre
de Ta Larre (dougou Ugal) deque! elle reléve,

L'sxplicntion est plus difficile en ce qui concerne ken coura d'eauy; lea Bozo sent lea
prwimiors ocrupants du Niger &t ses afluenls; on vartu de se dreit, e an ont Tosofruit (péche)
ot Twbmge (navagation], mais non i propridké. Cela peot-dirg, pares qua lsa cours d'saux étant
der divinildn ne sont pas susseprible dappropriation.

Cas coure d'saax okt paragds &n plusicurs fraclions, relevant chacune d'un chel de 2lan
détarming &L gy lesquellen dhagque clan s un drmit sxelwd

Ce chusl sk be "dowo tou”, ou "dfi Ugod”. Clest & lui que Jea Boon st Jea dorangesy damandent
I'myiorigation de pieher. [l fine 18 jour douverture de lo phehe ot ropoit, & titre de redevance, un
tiora den prodyita du premier jour. La drvit de proclamer Fooveriurs des grandes péches, qui
ont lieu gémdrmloment e mei-juin, Appartient au chel’ ded Somans.

N peut seul rommuniguer avee les divinilée des waux ot Mhire les sacrifices religieus .-
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p- 19¢ - Lo piche chex len Boon st lea Somono. La péehe, trés impartants aur le Niger et set
mfTluenta, sat exclusivement exarcde per lea Boxo et bes Bomono.

L'#luds laar #n wat commune.

D vient da voir on qusat lé groups bz, Nous dirons quelques mots dew Somons qui ne
cangtitiyent pas une ok, Toaie ure casla du groups Basnbare: calle das plzheum,

&) Ont-als des caracbdres propres’

Leor coutume st laar Iangue sont celles dew Bambers

Aw paint de vu sthhicquae, noua ¥ trnevone, mdlangies, dt nombreusss Taces ..
b} Comment a fbé fhrmie catta caste?

Aprig avoir sourmis les Bogo, Tes Bambars on firent lour plchears 8t Tours laptows, Crux-ci
Atant &n nombre inpuEpant, ils Taugmanthrent par s captih ou dey volontaires qui formérent
In casts das Somema ..

Les Boen sont done, an point d2 vue coutomier, lag premiers occupants du Niger ot da ses
afMuents, toat (p. 131) au meing, en ce qui cncerne le Nigee, dans la litoits que noud Avons
pricisde.

Crtia remargue sst importante, puisqae de ce droit du premier ocenpant démulent toitan
sortes de prdrogatves ...

La droit de pdche. Ainal que toas I'avons fhit remerquer, ¢ n'ast pas un droit de proprista,
les coure dleay, corome Jus Znecgols, L Terme ot & Cigl, stant dey divinités qus T'on ne paat
donc possddar, Ca drodt comporte boun lea attributa du droit de proprifcs, tel quel nous le
concevone, B "exceplion de 18 facaltd d'elidner A title onfrenx ou pretuit Il apparbent aux sels
Bazg, en verta du droit Ju premier cccupent. Leur ancétre qui, la pretoier 2'ant insallé aur le
Higer, est enlrd wn relations aves & "Dieu Flauye” at toutes tus autres divinités des epux (Faro)
qui Tont avtorisd & utiliser le cours depa pour |n péche ou ta navigation.

L'anciive wat ginti daveryu 1o "di-Tigws” ou maitra de I'Eru mu méme titre que, chez les
Bambara cultivateurs, e "Dougou Tipw” ou maltre de la Terra.

La "I§i-Thgui™ devient logiquement l'inlermadiaire ohligé enlre les membres de sa famille,
puis de son villege, et lea divinilé. Cetts onction religiming w2 tranemet L sas 2uccesanLTy
couburniera

p- 193 - Mous evone dit que | plus tard, les Bomo recanmarsnt sux Somono s mbmes droit
qu'sux, k lexeepion dey attributions religieuses qu'ile conservirent,

L'smlenyion st le Fractionnerent des farmilles amendrent In formatien d= nombreux villages
ayant checun leur "Dji-Tigui™ A lewr tour, les Bompnoe orfBrent deb aggHomérations, ¢t
I'organisation que nows Lrouvone goivellement est la gwivants:

17 Lea courn d'ean sond divisis &n aulant & Proactions qu'il ¥ & de villagss Bozo ou Somono.

2" Ceg fracliang sont pinéralament délitmitdes par ded pigquats o baik planis aesex da ln
riva et surmontis dure Leafe de paille, Elles so succddent sans solution da sontinuild,

F* Dane 2a frecbon, chaque village & un droit sxclosdf de peche.

#* La navigation =at libre saur Lout Is parcour du fleuve main, Wen entendu, ne peul alre
pretcée qua par ke Bors o les Samaono,
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§* Dana chagua villege Scrwmo, suprin do chel’ de village, sur abbribulione pursmant
polbiqoem, sxiats un "Di-Tigw” qui est toojoomm un Bamg.

& Lex Bomone i'ont apportd ralle attaints aux drsith des Baod sur les mangols Ceit
pourgqaci woos #Hudisrone le droit de pheche en disbmguant lea cours d'sau (Niger ot aflusnts) ot
Joa merigoks.

La piche dans len cours d'eau. On sxaminera deus caligories de pichag: len prandey plehag
et lom pches ordinaires.

&) Law grandes piches, Les grandes plchay ont Loy, chagque snnds n mai-juin, sux b
aaux, et commencent & 1a date fizds par e ched dey Somono.

Dém que cotis dala sat connua, il imporks dn rendre s feove ot las Faro favorablas, afin gos
la picha soit fruchisase et las accidenta de personnes #cartés

™ 3 - Catta cérémonis propridietoire tarminde, le piche commence immédintemant .

A cobs du "Fhen Fleuve"” qui eat unique, axiatant de nembrsaces drinild, Iea Rarc, specialee
A chagque willage. Lew sarrificen qui lenr aont adreasds pont lan mbman

Lex grandes piches commencant gAnérmlement A la fin da [hivarmage, vare la mi-ockobre, A
cuttes dpoque, an «Tat, laa eaux st haates ok I piche difcile, maie fructamuse; Cart powngqudi
H dporks de conjugwar lea efforts ot Ten moyens peur obderir un réeadtat. [0y & pas da
farmmeture de la pbehe, qui conse delle-mime lorsgue le maavais tenaps s verd dangersose ou
i posaible,

Lex produits da cas pichens aont parlagds par villages of par familles, propartionnal lemant
au nombra dea pBchaury Frurnia.

Les "THi-Tigwi™ recevront, & tilre de redevpnes, un Liers des produits phohés lo premisr joor.
En outre, cher les Somong, leg "Doogou Tigei™ el lo chef’ dea Somaona ont droit sur les produits
du méme jour, & wne par variabla par villega,

P 18 . Les pichew ordinairea, Ley piches ardinnirey sont le fait de thmillen oo dindividuns
ipnlig,

Dang Ly premisr can, nous avons vy comment Slait véparti by travail cher Ty Boxs, Ches len
Somone, 1a piche lamilinle & Tiew tous Les jours, & Vencaplion die Tund; ot vendreds, réservés &
I pbchie personnelle des membyes de Lo famille,

Lea pltthes ondinpizes ont liew bopte 'ennée ..,

Il arrive quiun groups de phehaum yaniagent ponr sffecbuer carteing travmne
(amsmagement d'une parlie o d'un braz de fleuve, par exempla) dans la bul Qokbtenir un
meilleur rendament. Salan l'imporiancs dn traveil, la Ofi-Tigui compedant Gxere un nombrs de
jours pendant Tepquels ilg murant seuly In drgit de hidmfisisr de lour bravedl, sprbe quam [
village antier an profiten.

La piche dana le marigola. Las marigee relévent smbdrement d'nn villags déterming ou
sonit Fractionnés entre plusiswrs villagee da la méme fagon que les cours d'wru,

La piche v pul libre tauls Tannda.

L#a Bomono n'ent ancun droit sur les marigots. Lan Bosn v sxercent 1n plénitude 4 leurs
droita primitife.
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Law saerifices 'y pratiguent comme pour le Flenwve.
A sigmaler gue tous les marigols n'appartisnnent pas sux Bexo: quelques-une dentr e

sont gux Bambara, qui y pichent parfoia avee des genres A'dpuisetian, appelés Tolo dis”. La
piche pratiquées par les Bamhara est acadmntells et insignifulnte ..

Author: Lary Sundstrom

Tiile: Emplogy and Eyminaxds. Niger Watee Folk
Fublisher: Upprals

Yoar: 1873
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p &7 - Ortoli (...} reporta that e mily head could net sell any pert of the family astates, p.5.
cancas or niats, wilthout first ascertaining the allitude of Lhe family _..

p. 88 - Formarly the extended femily was the dominant orgenization of Lhe Baxo group, The
extended family i3 now dissolving, as customeary aulhority ie being ondermined and inrbed the
primary family ia batoming more independent. 5o far the fisheries have remeined s family
entats prwl pre still administered accordng to ancient custom, The fah eplehen, on the clher
hand, tend more and more to be cluimed an private propartr ...

The clan chisf wan et the aema time chief of his home village, He represented the clan at
the court of tha "Famas” of Bégou. Thie also meant he was reaponsible far the villagen of the
clan paying thair yearly Lax an well gs for the levynig, in wartime. of the Boao Taploba” or cange
craws of the Bhgnin navy. Formerly he held the titls "dowo tou” or “djitigui” (Lard of tha water).

A Bmo fshing village mey be inhabied by threee classes of familiea: a} The family
descomded From the village founder. 1t hepd in the "sacrificatanr” "watar priest” who has
inherited the religioustechpical patent of tha local fisherien b) Familins who have sslcled at o
later date in Uhe village and since thet ima leanes cartain fishing waters from the waler priesi
on tha basis of @ marmiage or other traditional alliance. ¢} Familiss who hold no fishing waters
but Ash in river commeons o a3 agenie for Lhe actual cwner against a titke Cmas dyi) ...

The old men form & counstl of elders, headed by Lhe weter priest. Marniad man are
admitied inkn this counsel, Lhay may Lake part in its mestings, end mey even express Lhuir
epinion. A sacond society i formed by young men and bove, & thivd society coneinta of merriad

wxnen and girls ..

Arrgrding to [Matry] the men of each quarter of a Baao village forr & society ("tom” in
Bambar, "aahhgduou” in Boo). Thess sodetiea hava the responsibility for Lve othteal and
social educslion of Lhe young ...

p. M6 - Dagel {.,,] emphamzen the econiomic role playad bry Lhe societios. All pocioti e ave subierl
to the village water priest, who holds extengive righla over them. He id free to eal? out the
young men and young women (o ourry gt necesaary puhblic worka Thua if the communiky
nieds an extra ingome for an emergency he sends out the young man to fish regandiess of
Labooa g7 title (o the Ashing walerg.

Tha village counnel hed the power ko impoan fines and was ales Ut political udy spmaliing
for LUhe community as a whole ..

Degnt, {._) taking the instance of Thafarmbd, inferma s Uit Do chief of Dia, heing the lord
of the Marks terrilory, way slso Lhe lovd of the Boo of the nren, This meant that he wan the
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Judgm in legnl caser invalving U fishing privileges of the Bose groups. The Marks chief alya,
theoretically at leawt, held autharity aver the "lon” socleties of hin terrilory_ Omly he hald the
title “Ton mans”, which haa since been adogied by the water priests.

The cobonisl administration, intent ¢n hreeking up ireditional sodal structures, regrouped
Lhe Boao and Semens fishermen ints new administrative units, which wers centerad on villages
and canlone, These unils were administralad by village and cantan chiefs, To the sxtent Dl
Lhese new affices were offsrmd to members of the waler prieat families, the offer was always
ge:.lined. The Ten” otil] #xizt and retain e considerable infloenes in o)l malters relabing to
shing ...

p. €1 - Ligers (...) reports the preferential treatment a matarna] unele gives hiz pistecs son.
This nephew Frequently inherits the beat finheries in hin unele's exints which he shares with
the wricle's aons. In tha Tjenta family the uncle always leaves the direclion of his harmags to the
nepheyw, The nister's 2on is inetruclad in many serret things, hecaupe the Tenta do net want
their prefessionel secrete to pasa bo olher families. The nephew also inherits all water sacrifices
knewr Lo his ancle ...

Traditicnal Usapge Highla of the Central Niger, The i7iger viver mystem is divided inta
secters, the expleitaticn of which i2 Lhe privilege of cartain groups, by virtus of tradidonal
agreemmits L..). Each ruch water is relaled to a definite clan chif, and the ¢lan has an
exclunive right over it (L),

All parbies eoncérned acknowladge Lhat Lhe right of Lhe first eetiler or waer of Uhe river
rests with the Bom (..). Aa the Boe grew in numbers, Uhe exlension and Frastioning of L
familize brought about the lnnation of numerows villages, each heving a "D§i Tigui® or waler
priest In timae Lhe Somorio established sedlaments and (e result sres thal the ormdy reesy raeg
hewpme divided inta ae Tinny fractiors an thers were Boze and Smmeno villeges ..

AL this pamt it i important td diatinguish the legal titla ta Lhe land, which includey
waterepurses, Tollowing from the political prinaples of sovergignity, on the oo hand, and the
unsage Mllowing from practical taehnical considerabione, on the other hand. Thin distincton, all
o Fraquently neglected, in wade by Daget {...) when diseuaning the Cantral Niger:

"I ne Maut pas on affect pendre 3o vue qua le dreit de eonquibts p'anland augai bisn pur
ERUX ... 8k prime le droit da premigr ecoupent qua l'on reconnalt aus Bern. gnoun des
conquérants qui ke sont maccaldn auy Smidan Malinke, Gonrai, Mesocaing, Bambara, Pauls,
Toutouléurs n'a jamais reconnu dfisiellement le drait de proapréld avk Bore™

I+ 82 - Daget adds, however, Lhat for wll practical purposes tha Ban wine allowed to rétain
their maslery of Lhe walers by ell political regimes,

In the Niger Bend, Houch [, ) reparta some 10 Aahing seckion bedwsen the laom of the
Caniral Delts and Gaya Thess sectione are in turn dhided into villags waters wnd Do walars,
The 100 km pretoh 2xploiled by the Sovio of Ayorou, for istanze, containe soms 30 villege
zonea and some 15 Do 2ones, The Do hold their waters by Lha right of first secupant, the villags
rights ara primarily bassd on adminisirative considerations, o2, the aaters allotled to “chelh da
canton” or "chefu de territoire”. Beaides fishing righta the villages heve the right ba expleit river
bottome drained in the low water pariad Tha Gorks bold 2 usage Fght b2 parts of ke river not
olleTwins resrved ..

The differant aspecis of bils o the water are revanlad by Lha soco-religious organisaliom
whdsrlving its axploitation. Dagel ... givea the division of rolsa in a bypical organisetion:

p. 63 - &) The walar spirit, who has Gxed once and for ell 1the labsaes of the fishing in gquesbian.
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b} The watar priee, sacrifoer and intermediary babwsen fishermen and spisit. Only he
krows what shoukd be prevenied Lo engurs fishing lusk. Ha is actus] ahbef of che figshing

sy TS

) Tha owrner (or tha co-owners), who enjoye Lhe Fshing right, but may delegate it Lo
whomeyer he pleass, Agninat & share called "Mas GGyi® (in Bozo)

d) The fishermen, whe earry out the fishing, supplying labmir, canoa, and fishing
implemenis sich B8 nskx

abrepaes Lhat thase emteporiss are not axclusive; a8 water prieak and hie family may
fulfil tha roles lislad under (), (=) and (d) at Lthe same time,

Cwnerghip of the watsr may be considersd in Levrra of religious sanction, customery law, or
in termy of sconomica and technology. The scoounts of Eurmopanny absarving the phenomena
tend to stress one pepect or the other to 1he detriment of the tatal pictura. To the parbicipant
Boza such a division inte component aspecta is in all probhakility whally forsign. The "Djitigui”
can be taken as Bn illuminating exampls. He i a priest of the watar religion, the leader of the
main sconvmic pursuit of the community, holder of the lagal title to the watar and by being the
hoaad of the Founding Tamily frequently the political and sociel head of e community, Fn the
family Bozo socitty it ia probably impossible 4o distinguish his actions ns being in one field
rather than ancther ..

The water priest holde the religic-technical monepely of fisking. He and his fumily hold the
actnal fishing rights. 5o from Uwe economic point of view Lhey are the ovmeme of the fisheries,
Thin msans Lhey are antitled to farm out the Ashing and to receive the "mas g™ (mmssber of
water?) whare, In & long-satablished fisking group the original settling family is likely to have
parcellad out part shares in the fishing te later immigrants ints the cemmunity. I o, thess -
ownera have Uhe same stonomic rights an the original family.

The offies of Dyilgwi™ ia the link tetween the weter apirit and tha Boao fishing group. The
present lagititoate sucoessor ty the office holds not onby the fishing right but slse Lhe secrets
nacassary bo serve an sacrificer and chief of fisheriea in his watera {. ).

The water priest being the "living mncestor” annot lay down hig office, nor can he b
deposad by human agenix [If a founding amialy beeomes sxtingt enly the weter spirit can
nominakbe & successor b the ofica. The water priest and his famnily may not leave their
ancealrel walsrs, and the priest haas ko be availeble sl the time of fishing ritcals {...), The waker
priest Ly the head of the "Wwon™ societies and such holde povial and polibcal perwer baaides the
influsnes and prestigs ha darives from his religiows office {0

Title to Lhe walar is & apecikl form of the right of tha Al sccupant, ot iy lean pxlenniva
then Lthat righl becauss of Lhe aspecl of “somamon” inherent in watercourses. Althoigh D office
of the "djibgui” in & necossary prerequitite for fahing rights, the allinnes betweon e "djitigui”
and Lhe water spirit doss fiok give the descandants of the former any special right to Lthe fshing
i S0t pared] with olher owners,

p. 6 - Crorfieraivip of Che wotbira 18 par e quits distingt From Lhe offics of Lthe wakar priest. 1t
has many parailels with common Famity proparty, is managed by the family heed and cannaot
normally be sold or surrerdderad, The family hesd may, however, paroel oul parls of the waters
bt only with the consent of Lhe fnaly and only ifil is to the advantage of the family, Water
rights may parily be relinquished i tha water pri¢at, master of the waters by first accopancy,
wishey Lo tie laler comern closer bo hin selllermiant ...
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A water owner can Grmally wzrrender Lha righta L the watsérs on bohelf of the famsly, IT
the family wmigrates, Dheir rgght ceases wilk thair occupation, but the water prieat has ta
return the walers if & laler descendant comes hack b elnim Uham § )

So far we have discusned U waler privileges, na hased on traditional Bom beliefy, at the
artended family level. The principls of cammunily watsrs may be waid to be applied to rivar
villegen in genernd (... Dagel refers to waiery belonging to villages or perwn regardiess of
uthnic affiliations. Thet is, the waters may belong to Somono, Bumbars, Pulani, Rimaib,
Marks or Bozo but the isiportant peoint in that thess ownars do not necensarily have the
attritruts of baing water prissta ..}, The ownership is in other words frequently “de fasts”
tather "da jume”, at least rom the point of view of Lraditional Bozo custsm, bt may of couras rest
on political soversignty ...

Considering the origins of fighing rights, as relaled by the Bezo traditions, wa may eapime
that (p. 65} he ancestor af the Barn clan chiaf, too, formed an allisnce with D loerl water
spirit. Malry ..} writen Lhat each fishing tonw is subgecl to a clen chief ..

Orlali (...} referring to the clan dvief, speahe of he "dowo tau® or “diitigwi™, the letter namn
being of course the generic term for weter priest and not specific or e clan head, Be adds
Lhat it is to the clan chief that Bozo as well es strangers apply for fishing rights. Ortsli goes oo
to write, rather apropow, it seemn, Lhat the right b proclaim the opaning of L big fisharies in
May-June belonge te the chisf of the Bomona, who holds the exclusive right to communicats
wilh walar spirita end make U appropriate secrifices ..

Dogel {...) haa explicitly podn led Gub Lhat custom veries onsiderably in difirent, localitiey,
that no eywtezatic study of cuslom han a0 far been undertaken wnd, finally, hat custam is in g,
slate of chang= now ...

p. B8 - The concept of Water Dwmership. It is quite that the riverain lands belonge (o the
peasants (Bambers gte,) by the right of the first setiler, Thin in specially obvious in Bess-
Dambard relations: when o Bogo teeds seme land he han ta apply to the Bambara ~“dougon
Hgui” Cmaitre de ln terre™). Title to the weter pregents & mors complicated picture: The “hrat
eccopant” atatug of the Boso givea them the rights to usafiuet, i, Gehing, and usage or
navigation, but lacks the third aspect found in the European concept of property, namely the
Tight ta sell or give awny the property. Actuelly the ownership of land has the same
qualification: langd rights is the right to use, hut dees nat imply appropriation as we see it.
Ortoli ascribes Lhis restriction to the religious concepte of Water, Earth and Heaven being
diving angd hanca sutaide the aphere of human appropriation §..).

AS wi hive seers, Daget [...) considers the queation from g more formal lsgal aspect: The
right of using the waters belongs 1o the masters of the couniry {22 the Bambara, Fulen or
French). [n practize the society delagatas its right of weange 2 riverait, communities, while
respacting ag far as possible the right established by prevedent Daget {..) relates this
sarrandar of soversign vights to the fact that the lords having agricultural or herding
sconcmien lacked inclination or opportunities 1o expledt the river. Thay could et the Borg
pursue their raditionai calling es water folk ag long as the Boze Fulfilled the necessary social
obligmbions of rangport and fish supply to the sociaty, If was in the pablic interest that the
Bozo economy wis Tk upsel ma they hald what ameunted 1o o technical moncpoly in metters
pertaining to the river, Taday it is noticesble thet the Fulani ewn o conaiderables number of
“mnrigots”, the benefits of which they rurrendersd ta their agricullaral sarfe, Bhe Rimuihs ..

P- 67 - In my apinion water quwrarship, as wilth ell Afrimn swnership of natural resdurces, in
hasically only Lhe right to saploit, Lhe owner being only a steward, meaponsible to past and
Patiire owrsera.
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Dngel's refersnce Lo Pulani ocrupation of rivar beds merits some commenta. The Fulani
bwing Marly recent socupants, it is reasmable to expecl thet their holdings wre mors eanily
riabed 1har cthose of the Bambara ete. Their occupation of these lands is espacindly notaworthy
as it illugtrales the mymbolic agpecl of Lhae rivarain scongmies.

When the Kwonta family of Diafarabs concluded an ailiance with Lthe Fulani they chlained
a monepoly of fishing. Prom Lhe Palani point of view this right wes of no imperl, their intarest
wers to kaep grexing rights for thezosalves and che right to farm for their serfs with referencs
to the river lands (). Born watar rights refer to certain arens regardless of the level of U
river, Thus an wrea where the Bemn mey fieh in e highwater perwed may ba dry 1and in the
law waber aeason. Byl bhe right refern b navteal porawite, the holdar 18 oty inddferent to
anyhady exploiling his "walery”™ for grazing cawn or sgriculture, the watar Javel pormitting (..},

p. 68 . _ the Somone naver hed eny “irihal’ custom in fishing. Originally they fllawed
Enmbera custom, Woday they heve adopted Horanic Taw {..). In view of che lats immigrant
staby of the Somons and Lheir lark of well eslehlished group custome it 18 not surprising o
kearn from Oriali thet each Bomons village hee benide & Someono head aleo & "diilig™, wha is
always a Boen.

Ortali alpe notes that the Somona have not attampled $0 wawrp Dve wpociad Boaoe nghte i
“marigat” fidhing ...

On the Contral Niger, barrages are alwayy bult by Boeo, never by Somene .

The Boxs have to show their magical accomplishmenta when confronled with upstart
Rimeihd

In Bonghay, Rouch ...} reports a similar development: the D0, obd mepers of the welars,
were deprived of thair old econcmiz moncpoly by Uhe Sorko bl Kept Weire religions monapoly.
Tha Do may cant a spell on1 Lhe river, Lhus stopfiing navigmtion and fishing. Omly & Do can pal
a spell on man-ealing crocodiles or wave what has been Joal in the waber, even revive thoss who
have drowned. These specinl powers arw acknowledged by other iverain botple, who pay
bribwie 6 the Do by gifs ...

p. 70 - Man dyi or Pishing Tithe. The owner of the walsrs, o, Lo put it more earrectly, the
holder of fishing rFighta, may surréender theas rights tem porarily Lo another Asherman ageinst &
parl, yeanlly p Ghird, of the fish saught. This particn ia callet "mas dvi” (). The contract e
whan for inslanee & barrage may be exploilsd and the lerme of the "mes dyvi® payment

p 1 - In Baghey the village owsiership to the waters was Lraditionally expressd in tolle on
nevigaton and & rastom forhidding strengers to Ash. Today these oles are largely nominal
and seasonal fishermen such A2 Bemn and Borkawa onby have to inform the village chied of thair
intantioms bo Rk, gving him a esurteey pift of fsh (.0,

The itinevant Sorko pay respeet to the traditional waler righta by giving serlain poarls of
the animals (Mppa?) to villege dhiefe and to Do heads In retnm by receive presents and aid
such a8 manpower or, fram Bee D, magical charme againal the parls of the deap ()

{remernl Rules far Fishing and TrdTfie. Wavigation is free in tha river smd all ite channels
end thormghferes, Crloli 1) infarms us, ot adds thet thie right in Lacitly ressmved for Bosa
ertd Somono ...

It is forbldden to build & barrage which prevenls Lhe dish from reaching a harmags alredty
baailt or one abenat ta ke bailt, It e el forbidden to build & harmge in the main river bed
which preventa the normal Seh migralion or (ke restacking of Ashing watears ()



Tithe to the water involves sther ohligationa, too, in the intarsst of the community. The
owner han ts control that local custom in chaerved, He haa to puard his waters agminet il
fishing to gngure that taboos are broken. 1 eny dirputas arisa betwaan the usars of hin waters,
hiz is the primeary responnibility o restore the peace bo the beat of hin ability. As Tar az
passagers are mpcemed the owner has 0 enmire communicatione across his waters, whether
canoe routes, fords or maybe his own ferry service. But he ealag controly thees passegen, for
instance whan a Fulani herd ie 0 wade over the river. The owner has the right to levy tolly of
parangn, Malzy in this context refers to the caustomn that travellers passing the village have (o
micrifice millar or riea in the wakar {...),
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Text

p. 139 - La notim Ti¢ de droit de piche enl yne notion awsez compliquéa. Pour assaysr de ls
définir, nous pouvens présenter lea cing pointa easentisle qui la carmctérisent srmime suib:

1] La druit da pbche eat wne poasenaion lignagidre. Si un pcheur veot travailler danes une
rlbeharie appartanant & son lygnage, il n'e aucune des ohligetions qui pirtpossraisnt su pichéur
d'un lignage diffdrent.

2} La droit da phche paut #re hérilé par la lignds paternalle. Ainei chaque lignage de "ji
tu" {maltre des prux) garde-t-il jubqu's supowrdhni ce drait que ls "nybnén” {(pémis de Taau) du
L aurait accordé & son Arcélre an wn Lemges mylhiquae,

3} La droit da peche paut &re divied, Chegue zone te raehs amfée par un “mrdndn
eomprend divers Slémenta: colle du Hwala, par exemple, o8 connlitun da pluxienrs sections du
flauve at d'un de séa eftuents, das caneur et deg mares de Le pleins inondse, Chaque one ds
peche o &4 divisées au cours da tempe, an plugicors cellules qui ont repu chamune un om
propre.

&) Le droit de pleha peut tre tranefird, Ce droit peut dbs donne a une fills qui ve se
marier Avec un homme appartenant & un lgghege sutre que le wien; & ea morl, sen anfanta qui
appartiennent su Lignage de sert mari berteront de oo drait qu'slle regoil: winm ca droit
pansergit & 'autre lipnege. Ce drodit peut #re dgriement ofds & un autes lignege an
compeneation da travear offerts au i 0T ow en indemnisation d'un crime grave tel gael e
mezrirs.

Artusllément, o ligneage de Kwala, par axemple, parlegn o chds ey droita de coTtaings
eellnlen pichables & d'sotres lignages Qui pont arriveda postérinurvment. Cme lignages o
pavent Abre mppalés sux sussi il T de chrque cellula; mais n'ayant pas de lien dizect avec la
grie de Teau, ile ne pont trailde que comme das 7jii tu” secondaires. Quend on parle
simplement du “jii tu” av villege de Diafarmbd, oo fait allusion péndralenent s vral “ii ",
thest A dire ls chel du Lgnage de Kwata

1 La droit de pehe pent Abre prits & un picheur appartenant & davires lignages. Dann ce
can, Ie i tu” da chagque picheria prut demander su piehaur qui veut ¥ travailler,
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... k& "mpjii”, ppinment de la peche find péndrelement en Lere de poissans caphards ou pon
dquivelent an eepbess, Lo 37 tu peut méme interd ve orrtaine engine 4o peche qui s'utilisent
dans cheque pheherie, Sies peeheurs ne Tui ohefissent pas, 11 peut lee expidser da ceule callua,

Ainwi le droit de prcho eel i1 wn droit exclusif de chague picheris, Guand une dispute sclate
enire deux pacheours qui travaiilent dans une picheris, ceat done 1e Jii tu cononrnd qui 1'ardits.
Et quand vne dispute 9 flbve au sl de droate de dewx pacheries avoisinanten, oo aont bes deux
jii tu qui diszulent pour en chercher 1a solution,

Ce droit de pecha eot néaamoing reslreint au monent de b peche wollective , car calle-ci sal
una peche averte & Boul la monde, Mais meme dane of cas, 1¢ i tu peat jouir de eertaines
prérogalives: clest lad qui déeide du jour de le peche; ceak dgalement Jui qui impose Mintendit de
la pache dana la picherie concernés pendant lea quelquen moin qui ln prksdent: =nfin ceal 1ni
qui donne 1o pignal du commencement au jour de la peche collerlive.

La jid tu yonit ainal d'an drore sxclyeif conoemant chagque picheris qui lui et p¥eckde Maiy
quand il s'agit du jii W prindpal ds cheque village qui et en liniwn inbme aver 2 nyenen du
Ligu, son autorits et ses prérogaliver ne 8¢ barment pas 3 oo dreit de peche, I joue des rilay
itpariarnte et indispensables au maintien de le vie sociale et religieuse de toos leg villageain
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Text

p. 111 - Rappalonn les prinspes de contréle des sauy qui semblant invariant dhee Lous les Boso,
2N NONL BoUvenant Que noos sommes divormais sibudy dane le cadre de Deniolence de vitlages
o ont 6té regroupss plugieurs Vignages de plrheurs (par ba Dineh, par les colone). Le maitre
des anux (dyi tuu} eat le dessendant le plus 2g¥ en ligne agratique du premier octupant ayant
zonclu un pacle aves loa gémies, A co titee, il effestue les principaus saerifices; 11 fas la date des
minen #n défends du Arove et des mares (guT] marqoe par s planiags dun piquet, toren), 1
descand ko promicr dana Peau & Torcasion des piches collectives d'éruiage susquelles toas les
plchéurn den villages riverpina peuvent, en drait, parlisper

Lew maitres des eaus s'enlendainnt pour Arer des dales successives. [l perpoit pour
cartaines phches {dans ke passd pour les peches oy barrage, eggenteilement), le magna.; (13 da
In prisduction) de la part détrangsrm A 20n lignage ..

Pour lg reais, il fat ln part des rappors poliliques sntre lignages. Si, o princips, Ja ligne
nony (premier ATTivE) 2ot celui du malire Faauw, autres hnages autschtones (quon peut done
dire &gulanient namyd) ont pu Moe regroupds - o0 ee regrouper - dene e méme village.

Paralltlement b cehai du maites d'eau, d'eutrs lignagea ont des eapx, dea metrisen de
pacheries SMarmindes ot parpivent fgalement Lo megne-j pour certeines phches dans ces apuy
Pour Tukassiwa, ca sont das "dyi-tuu secondriras™ en opposition eu "dyi-tus prinspal”.

p- 172 - Enfin, certaans hignages n'ont aucane maitrise particulifrs aur des pacheriea, miis
ralévant do conseil de village du dyi-tuu st, & c¢ ltre, participent sox péches lires (sans
varpement de magna-j} Erentuellemant & dea places hitrarchiquament d#finiss, o sux sutres
piches en versant l& magnes-j au maitre de U'eau oo su propriéiairs da la pacherie concarndée.
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O n done affadire, dans un village ou unt proapeamant de pécheurs donné, &k une hidrarchis
e droits sntre les Lignages, scun v dirsction du maites desu. Celaici, ou phatét ensemble de
ceux-ci (des maitres dasu) conbrdlent dralemant Particulation sntm pratiques de peche,
tartitaires ok proupen de picheurs, En affat, pour certiins types de pache que nous wayons pas
Ia plecw déniumvirer ied ..} toun les piehours riveraine pouvent, fvontusllement &0 respectant
Jes prisdances, pbeher ok ils veulent: ol l¢ ons des prandes chasies au Limeni dans le Meuve
en déorga (findni; petite wardine loeale, principale soures Fhuile) qui cecasignnaisnt,
T'établisgement da petits campamanta, koot le long du flauve. On a dit que cant dgnlament la can
des piches collectives d'etiage. Inversameant, certnines pacharies sont ligneglras o villageoises
{principalement len barrages) st i Vo et étranpar, il faut payer une companantion {mangnjil.
De toutes fagon,mar chaque Hinege des rglen élémeantaires homogines sont adibdes par les
msibres d'eau: instauration d= défends & certmines époque parmetiant ez poissot: de =
concentrar tranguillement dane dewn foxses et d'8ire phché collectvamant ensuits, rejet den
individun Lrop petils, inlerdidion da harrer las brea da fleuves st done da comprometire 1a
pocha de loure pour une approprintion individozlle, ele.

La bonme onzanisation de la peche pour tous as fpit dome dy, double point de vue des rhglen
(hamagtnes) instaurbea dann chagque Hnage et da I'efncemant de 1a diférance das Roages &
cartoine moments du cyvele ot pour cerlninos piches.

La meEme affirmation (e poosagn non pncome prin n'apparlenait » personine - F. Verdeaus],
ddjk rebeves par Daget chex lea Beza (1888, p. dd) axt reprize par tous nog imfarmateura: Fanu ot
les pesasons n'appartiennent qu'aus géniea,

Four que l& poisson dana Veau it considérd comme un moyen de traveil, il ng it pay
néanzioins qu'il soit la condition logigue de la produstion ni qo'il (p. 173} asit an droit
inaliénable (o qui cot la caractérintique de la tarre, comme moyen de produetion, chex lea
egricultewrs), T1 faut eunsi quiexiste un procéy artif de reconatrection da sa raproduction {da sas
eapactén produstiven). Co procds axinta & I'état myatique, du détsurnement de e baleins Lined
aur mlten des pénies bozo Meis qu'en ant-il de son wxistancs mutérislle ou tachnologique-
arpurég chez les agriculteurn par les défrichaments, clitures, fumures, stc? Dans la peche
traditonnalle boro, on I'a déjl repdrd & deux niveaux principaus; Lo repet des wleving ot
lintardiction da barrer les fleuves (bras principal ou bras secondaire important). Hotone que o6
deuxitme point ralive d&a de deux nacensités: caller deprésarver 1a reproduction ot celle de ne
pas portar atfaints & 1p production des picheurs succeanif {Famont mu d'aval selon eapbes cible
et lo moment du cyelg). Do mAme, mi 1a mise en defens, dans uhe cortaine masure, &nts une
trop grande prédation {prindpalsment mar les brae importanta), alle visd sussi & sedurer dos
captures meillaures (indidus plus groa et plus nombreuz & restar dans Jea fosses du Gnege) ot
plus facites {pichen des foases A Yalingn) dann une périods ultdrivura. Néanmoine,le souci
protectif existe dans l'esprit des Boxs ugi, récriminant contre les dérivents somonoe, mmarguent
qué "Ie poiseon st un e vivant, o G na le Inisses pan se raposer comma doik la faire tout e
vivant,il ne vivre pas bien ot 1} Fare aillewrs™. Les hiclogistes parlent sn affel da "stress da
fuite,

Le souci de bons prélinemants sur M0 mive, ARA0cE aU souct te ne pas empdchar o
prélevanta murcewaifa associé & une conscitnce ha moins tunimale de e néstssild de la
reproduction des slschs, tous broin Fondds sur une oonnalesance précis des eapbess, produit
done chipeclivernent unes organisation des conditions de leur reprodoction, dans et melgr le
prilivamant. En co ses, o paut parler du poisson comme moyan de travail chjeclil. Main 1] faut
insister sur le Malt que s Lrode soucin qui viennent d'#tre mentionnés {production, articalaton
des production des slocks, donc des moyens de production ) sont organiquament Lds dans
T'eaprit daw pechours ...

La constitution 4z Ja pacha priispnale comme mysidme de production sutoreproductil et non
plas seulezent comme dconemie de ponclion (opposition plus largn et phan partinente qua colla
da "agricultore & Ie chassweolleets), mmme producHon orgemisant [a reproduclion minimske de
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s conditions, dépend done de In mivie d'articulabione satour du Feove, des groupes de
pheheurs et 4= pretiques hiérarchiséea de la pache, telles qu'on les a décriten, A ln diffdranze ds
La pridation ponctnelle dyoquée (cartainerment idéalisfe, ce qai imports peul dane 1a périods dea
trous, a0 & afaire & aystéme de production qui crée, par dea rigles communen & wne aire de
pecha ot partagdes par les picherrs des diffirents groupements, lea condiGone di ax
reproducton. Mais il Faut alors cenevddrer que le territaive qui fonde Paxploitation de peche, wn
oppomton au tarritcire da pridabion {vodr supra), eat ensembles de Uespace de déplacement
den poinsons, gérd wn droit par 'ensemble des commmuraulée. Pour qua ln pache artisanale conss
d'#re une Soonomin de cuaillelts, il fant done wne pore de aavair commun; catte airm sat & Ly foin
myrctique ab technigqze: les interdits do pénien, leur connaiscance'transmiasion par les sanitres
d'esu, la connaissance des poiesons b 'ergenivation techniques de n pachs qui sn résulte, Powr
essurer PFhomogénéité o cetta aire de savoir, nous avons sugpdrd qu'il avait fallu-des sires de
pouvoir anregetrant et réinveslasant |a cartographie mystique, permettant qu 'artitulation
den instances mystiques fonde en pratique celle des aires de production.

Il n fallu qu'd dea cultes ponctusls, marquant wne poegibilitd de prineipe (dans L relation
ho vmenature) de Is pache an des lioux précis, main qui ne degginaient pas en suz-mimes et
territoiren (d'ot la naceasita ds 1a fores des (p. 174) "tory”) se aubetitus un ordea proprement
politique. Calui-#i articuls, autour du pouveir des génies, den dignilds (meitrizses d'saz)
hemaloguss 4l homogtnes, des devita parlée dens e langage dea gens du pouveir (Cmagna-r) et
sgalement hemogbnes, T décide e des moments 0d U'on actualise Nautonorie de chague pire
de pecha spécifique par cen draits Lignegera-villageois (st tout £n rappelent par des sacrifices
samblebler, leor homolegia) 1l désde das moments o on Uefface powr réactualiser 'unicité de
Vespaca supérieur de peche (mapace du fAux hydrologique ot dhtyologique) dans les ptehes
collactives ou celles ot I'on we dédplace librement

{m sait que lea Bom oy centraire des Bomone n'avaient pas 8¢ fhnctionne]lement inlégrdy
dana des élaly, mais U'nite de gavoir que dessinent leur culturs ot lear pratiques, ot ley airas de
pouvpiry quielles marquent na peuvent se penser qu'en Téférencs A ois poaveirs qui ne les ont

pan inbégres

Ethn ke groups DOGON (HATHY)

Authuors Buwarvral 1 ona

Tikler Couitume Mady (Cercls da Bandlagnra)

Loy Coummilary Juridigues da FAOF (Afriqos Oceddantal Francalms)
Fubllpsher: Laruye, Puris

Tear: Pl

Texi

p. 351 - L& domaine public exigte chep len Habed, sanl axceptione tris rares, il est {oumrire
moreeléd gu profit des diffrentes familles formant b villege ou Megglomdralion. Un puite, ung
source, un hunger, constituent la plupert du tamps e demaine pabbe d'un qaartier,

Farmi las biens gui font parlie du domaine public, il frt encere comprendre: s case ol les
fammes vont spumer pendant la duréde de leur impurets périodique, las cours Cean, Tes
mared, ¢4 Tey erbres Fruilsery sitoda dane 1o villoge méme et mxcistank dapaie & fbndatian.

Ces biens sont inalidnables,

Lo chef religieox en a la surveillance



Anthor Montserrat Palao Marit
Tille: Lon Dot

Puhlisher IAL -P. 1L F., Paria
Yeary 1887

Text

(p. 23 & 243 ., ([F Cullures marnichires. - Cerlains torraine sont affertie & ce panr da tultures
parce qu'il serait difficike de l=a aménager en champs. Cest par sxemphs le cap dod Larraing
inondés en spison dea pluies, 0w diwts on des lioux scvidentés se prlant mal aur epliures
standuws. Main il sa présents mussi e con de ehamps Frrtiles ot d'arroeape fecila que lon
randwomas sn plumiaurs jardine plos patia, 1o rénlls v mil wne Fois tArminds ..

... Lo plirhe coliselive & liwu ) shison sécha, au momeant ol 'sgu e Tusres eat tras toase, La
chef da famille indiviae & laquelle appartimt la mare i Yoo va picher fixe le jour; tous Tes
hehitanta de Pagplotdration y particpant et ont droit & une parl du poigson, s plus
importanle &ant réservds pour les mambrem ds Is famille gqui détient ta mare, On s sort da
planley ichihyoloxigues tetles qua I “dulu” {Buphorbia kameroncial, Tisg ba dulb™ (Caralluma
decrigneana), b e nite” (Alow bartard) et s "pelo ya" (Bansevieral,

La plus grands partie cu poissor, sechs b fumi, gera conpomms pendant Fannss,

Ces piehes collactives comportant un ritusl particulier comprenant be sacrifice Tun
"anagrnne™ (ailure, Clarias senegalensie} prin vivant ..

(p. 30 =t 31} ... Aw voisinege dan sources, les agglomsrations snt relmlivernent importantas, Les
légendes de fondation do villages oii 1 chinn d'un clagseur dénuvre eccdantelloment une
source sont nombrauses, Dane 14 plaine on est moina dépendant de Veswn, car on phuat ¢rouser
den puits qu3 atteipnent parfms B0 m. de profondeur,

Lo domains public du village ast reprisenié par dim greniers communs, I “Logu na”, lea
chpes dos fatnnes menstruden, lea puita, lea wources, les mares, les cours d'cau ot loa arbrea
Frustiers sxcistant & I'inbériewr da I'egglomémiion dopuis sa fandalon |,

fp. 33 & 37} - La nowvmu de b wociétd dogon récdde dang T famills dslendue, ~efldcis of corierdtisds
dans Forganisation territtriale elle-méme. La "ginna™ (grande maison) désigne indistinctemont
le groups de paronta aussi bien que les chemps et maisen constibwant wn pelrimgine ..

. Traditionnellement W propridtd de In tarme pa tranameattait & Vinlérsor du groupement
ferailial &t #tait innlidinable ..

Parfoie la famille sé cotise pour aider un parent qui p bessin d'argent. Dens lo s ob un
hemme arrive L voidee un champ, bs vente et Lngours révoeable et e "ginng™ u bn Mool de
rérupdTET SO0 Bien woyennant la rembxursament de b somme payds par Pachetsr, & T moeet
du vendeur, Las chavpe non rechetéa deviennent, par la suite, prepriéld individue!la eFocrdye,

Dans cette nouvells forme da propristd, il resls néanmeing wn droit de ranaogpaicn
préférenalle & Tintérinur de La famills (individoelle) do nouvean propraétaine: un homme gqu
vehd un champ qua lui méme wurait asheld, possdds, da vie darank, Ie dreit 8 rSmarg,
woirpable A nimparts qual mement, en rembearsant Ts sorfe ropoe. Son héribor conserve ca
droit pendant un tampa limits, meig 8l ne Texerce pas, Te ransaction devient dé0nibve ...

¥ Mk eompost de “aoa” (homma} sl “grens” (marckar ee sleuapy), Ly symboleamee du pobeca 3w da mi e
Lenpcariag b dicd li doublghpesiona  dogeon.
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{p. 50} - ... Chen ie Dogon W sral orpane de commendement, egt représentd par Je aonssil des
vioulards soun la haute putorité du hogon, Réunia sous le “mguna” les hommes Ag&s prennent
lew décision intéresnant los affaires publiques.

La hogon #at & la foin chel politique ot chel raligiauz. [1 y & hogon par région evec un hogon
suprime porar tout e peya qui vémide & Aquens {prés d"Abbaye}, dans len falaisen ot eal
abligaloirement élu dans la tribu Aqueus ..,

Le hogon rendait In jougtios ¢n personne ot assurait dans le pays par Finlermadiaize de s
déldguéa. L'une dea principales sttrbulions de ceuxd lait la police des maachds, o'ost--tdire
de la surveillance des prix ¢t de la banne marche des transactions ...

Au thor Lary Sucdrirom

Tigle: Erology wod symbdosis Wiger wator folk
Your: 1H7TR, Uppaals

Texx

p. 48 - The oncurrent claima on the Abestes shoale hold by different looalities in Lhe
Drinlnrgh aren are adjusied to ene anather, The Aleotes shoals sctur at monthly inlervals
during Lhe season in Uhe Dia branch of the river. Thres barmges are built at intareals: The
first one is built balow Dinfarabd by Lhe people of Kiéra who heva the right W cabeh the "Alasbo
du grand maeins”, The fellowing month the peaple of Dia build their harmge (o calch e Alsytas
aheal moving up the river in Lhat menth. Finally the shoal of Lha Lhird monih is caught by the
poaple of Fikine, furthsr upriver.

Generally apraking the public fisheries, whether diroctad againat shoals or carried out in
the low water ssason fishing posls, are directed by the "master of the watar™ who holds the
formal title to the fishing water. He decides when the water in opaned to public fishing, The
apening datas of different fishing waters are arranged so an to permit sl fiharmen of & given
Aren to teke pert in the diffarent public fisherien, The opening day in announced well in
advance by the "master of the water” to his fellow villagers as wall ar to the other villages or
settlements which are traditionally invited Lo take part in the fshing. [f a master naglects to
make this announcemant it is considerad & sericus breach of the rustam and an antisocial
twhaviour in prneral ..

Bxfore: the opening of the public fishing in » section of fiahing watar, ali fishing in
prohitrted for some period. Daget explaine thin regulation from the need to probect comman
infarest, Otherwise individual fisharmen might catch the beat part of Uhe available fish before
Lhe callective operalions which might mperil the profit and presumably also a decling in public
participation in the entorprise. This ngnin ia nol merely o matter of social justics bt ales o
qutstion of promoting the most cfficient utilisation of the availsble foad sources,

[t is rensonable o asswme Lhat Lha inclusion of "strengets” in the fiahing operations of
those groups wha held the formal fsking privileges has become progressively more impartant
i the riveraide populations have grown. On Uve one hand their particpation permils o larger
aupply in the Faoe of Lha growing demand, Om (he other hands the same particpatson means
that immigrant strangers with no formal fishing righta are allowed a grotis supply of fish in
exchange For their participation .,

P46 - Fighing populations of tha central Niger.- The mujority of Uw riverains of the Niger ars
persant, for whom Lhe river is a squree of irrigation frr theit low-ying felds and & means of
trensport for Lhir produce. For thess peasants, Ashing is a very incidenial sccupation or rajher
pRAtima ..,
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Only a fewr riverain tribes can by conmdered fulltime Sshermen, weh a8 tha Somono and
Bae of Lhe Cenbral Dwlla, the Borko and Scrawa of the Niger Bend, and Uwe Jiaw of Uhe Lower
Deeltas ...

Méiaud refarring to the Upper Niger and ita tribotaries, makes the same distinetion and
ponte out that the agricultural populations gleng the rivers, e, the Bambara, Malinks,
Marka, Senufo, Mosni and Samo fish only st low water or in poals by mudimentary “non-
industrial™ meana (...}, Fishing in other Wenat African rivers such o8 the Bakoy, Bafing, Sencgal,
Faleme and Volta is deacribed by Méniaud ns rether insignificant and incidental, He poants cul
thet it is only the fulltime Gshermen, sz the Beze aodd Somane whe are able to construct tha
big fishing iwplements, barriera ote, reruired for fishing the main cournes of the niger and Bani
s distinet from fishing lesser branches, dry-time pools. [t also significant that prefesaipnal
fishermen do not wee fish poisen, which can enly be used in very restricted bodies of watar.

Unti] recently, well inta Uve twentieth sentury, the waterways of the Niger systom wure Lhe
most important eommarcinl ansport ragle of the Upper Senogul-Niger arei. The Boso and the
Somano eapecially hauled the bulh freight in thedr crafl, gensrally dugouts.

p. AT - Ortali, wyjring m the “thirties, slates that the Boxe knd Somano muinkeinsd thair od
waler tranapoet wonopoly to kll practical parposes, This Mrrﬂpnrdﬂlt bo the Boso monomly of
all walerwpys “mi leas] botween Bamaho and Mapti™

Further downriver, batwesn Lake Débo and Ansenge tha corresginding traniporl monopaly
wap held by the Sorko and Komongoy ...

o8l - L [Ein of eorae unreasonable to assome that costomibry lnw flxing the Gehing rights of
different Lrbes oft Lhe rivar would prevent conflicts. The existeniza of intar-group conflicta in

this finld 158 to freqaently neglectad by anlhropological feld workars

Eihnis grong: MARNA (SAAARIEN{FRILE DE NIORIN

Aurihoar F. de Contauly

Title: Coutome Marks-FRarakalle

It Connmlers Juridiqoes de FAOF (Afrqoe Occldenisl Francal ws)
Publizshamr Larves, Peris

Yanr 1648

Taxt

Note: Marke -Sgralio]ls Live in the aame araa wilh Smink£ Ges book by Pollet and Winter: La
morigtd BoninkE and corresponding file,

P21 - L Tes termes oocupstes ou coniquikes furent divisdes chex Jes Marki islamisée de la fagon
suivanta:

1* - terres du scuvernin, chef supdrieur, chef de clan, chef da tribug;
I - terres de propriété privéa proprament dits, proprists familale privie;
3% - terres miTten.

Le prinGtipe qoranique; "t t&7re morke esl acquise a0 premier atrupant par as mise en
valour™, fimit par prdvalodr icl, comame partout ¢n pays musalmen,
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Lan nolioma jurdiques reletiven & la propridta, sent damaurdes sanaiblament cn qu'ellss
staient avant notre socupation, ... correspanident & I'exposd gandral qui prdckads,

La propribé femcidre peul donc #toe collective ou privas,

1* Collertive. - Bais, plbange, terrains de parcours, quehquafoip puits, ou peints J'eay,
ouAres,

Ells eat formée an quelque sorte 3 boans communaua (p. 28} donil las propridiaires sont
len habitents du village, aulremert dit la collectivild. Muia tout exbre ukilisalie porlant foaiks,
planté gur des tarreine collecti (de Boer, backah, karité) apparbent A celui qui 1'a plantd. Te
méme, bout pily creugd aur un terrain opllectif ppperient & qui I'a creusé.

Lan tarreins collectifa spnt inalidnables

T* Privie. - Propriftd femiliale, comma indiqué précidemmant. Ce droit da propristd
imnmabdlirs famitlinke condire pojonrd’hul sa proprdbaire 1o facultl duser du tarmain ¢t '
dinpaser & son gré. La propriétaire peut donc loust 3 bail sa paroelle immobo ke famibiale «t
méme la vendre, meis aves Fautorisation du chef, & Fheure actuslie, alle prut odms bt
alidgnds au profit d'un dbmanger .

Proprisbé mobilidrs. - En can d'almence prolongée (10 ans, par exetnple) d'un habitanl du
villags sans parents ni héntiare, lea lena qu'ill 1nisse 2ont conmddmds comma vacants &t sane
madbres, et 1A propridtd an reviant su chef village Tapréeantant de Ta collaclivitd ...

p. 233 - Duoy mtrvibades réelles ou services Sonciers.- Tt ainsd que celul gui a un palle sur wn
berTain pet ofL user L oa voloned, e &3 e puila et indispeneable 3 ta mlloetivitd, Cesl-d-dire
i l'engemble dms habilants du village, il ne peut srnpbcher coux- Ton wser dgalement. Dautre
pari, dars un villagn, un wisin ne peut, sane le consentement de Vautre, élahlir pn mur qoi
humirha I vie; il ne pout pae nen plos, sane le congentement de son voinin, ¢tablir des
poubbieres dont les sanx Véemaleraient e Phakslation voisne,

En ow qui soniewrnia e dmit de pasaage, 1l peut 8tre scoordd par Te chel da il Tage. .

Ethnls grougr MAITHE

Aulhar: Capltaine d'Adelar

Ticle Couturme Maure (Corels des Nema)

T Coubuemnrs Juridigues de "ADF (Afmque Oocldenol Fracealen)
Publlahar Larcoss, Parla

Year 1881

Texk

. 386 - .. Calui gui creuse un puita en ext lo proprafiaire, mais il ne peul empéchar b
hommes &'y bare. Pour leieser (p. 387) abreuvar lan troupeans ou arroses lan terrains da
cultare, il peut damander une indemnité i, o &lle n'est pas payde, refuser eso.

Si = paits a'dcroule ot tant qua saa treces mbaiabank, quicotiue veut e recreaser doit
detnander I"aatorisabon du preamier occupent ..
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Ethnle group: BONGHAY (BORED, BOREAWA)
Ausihor: Jean Rouch

Titla: Loas Bunghey

Publizhsr; LAY - FUF, Parls

Year: 1084

Text

p. 3 - Nomenclalure: Croupes divers et répartition tarritoriake,
A) Bonghay propratent dils

Malires du sl - Kado I, Gabiln Arti

p. 4 - Muitres dea eaur - Borko (Fong, Faren), Do, Korongoy
Meitres de 1o brousse - Gow,

Degcendanis des Za ot dem SONNI - Sohntye

Degcendants des ASKYA - Hm"-" hamey

B} Ansimilés: Zermn, Arma, Kourtey

p. 17 - Agriculture. - Le riz (meo] - Il eat cultivé dana toute in vallée do Amve, sous les formes
det riz de paline oo de veriétés Omkanies, Lep rizidres sont de mimples cuvetian amdnagdes par
den digues (digues indigimes dew fancines boushant ¢'éuredis goulots - riridre da Ayorou - ow
digues de 'administzation fermant de vartas dépreasions - cuvetles 3¢ Firgoun, Kallo, Koulou)

p. 18 - . L'irrigation des jardings se feil par des canauz Samends, procadan] par paliors
surresaif: I'epu est dabord puists du Neuvs dans s premier canal, puis de celui-ci dans la
ascond, b ainei de wLite fesca’h la hauteur nécessaire.

Lap travaux des champs par leur bridvats et leor pricarind imposent sax Rommes den
travaux collectif ...

p. 21 - Piche. - Ls piche, en dehors dune piche Lobe occasiennalle dem peynans des rives du
Miger, wst réwervéa aur Berko el aur Korongey. Les Sarko sont purtout des "pichecry”
Thinprpetames, des crocodiles et de Jamantins, Lea Korongoy, qui sent une petite minorilf
comparable au groupe dey Somong, sont des phdheurs de poisson su fAlet

C'ent ]a répartition des troupenuz d'hippopotames, Is long du Niger, qui a d&cidé des
principauz dablissemenis des Sorke. La chusse b I'hippepotame, interdils agjourdhyi par
Fedwministration, était, en faif, on véritable élevags, Les pichaurs connaissaient toutes les hites
des troupsenx st n'en tugient chague Année gque I nombre néesanire; la disparition de
Thippopotame a5t surtout 1s fait des chassanrs curopbens ..

p- 33 - La grande famille - .. Len grandes familks sont les prolongenenin des famillen qui
détenaient aubrdvin len diffdrentes autorités {chefTpriz de 'eau, cheiTerin du Sanghay) sl qos lea
vicistitudes de "Histoire ont dparpillies, main qui, je Vai 483 dit, conbinuenl b s con siddesr
COmme wh b Proupe .
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Cepandant, cot émisitement de co qui $Hait subrefoil un ensoble unigue, 4 about & uns
migrdgntion wn sous-groupes pretiqueroent Autdnomed, groupés ermilarialement chaoun d'surx
foncHonnant 3 Vimags de Tensemble préexistant ..

Le fgnetionnement le plus connu dé e grouperments sot colui 4 la succension (de 1n
chefferie, en parbiculisr .

p. 43 - Druil et propriété.- Le droit coutumier songhay ¢t zerma agt trig procha du dmoit
mumlman, Dans les régions traa islami s Bonghay de Tombowrtzo el Gan), il an est
Fintarprdtabon directs, Plus oft va vers e Sud, et ptus infloenze de I'lalam déeroit. Wéanmoins
© on peut contidérer que dany tout le Senghay, eest Jo droit muswimen de couturs Maldidis (e
livie da b eat la Hisala d'E] Qurirowani) qui reals 1a hase do droit soghay.

Avant Tarrivée des Ewrngebena, o’&tait Vassemblée Ioeale, présidde par 1e chef da villege ou
la Cadi, qui manchonnait ..

p. 4 - Proprifits de la tarre - Le systamse 1e plus rdpanda est celui de b propridld eollectve da
e terre par 1en familles réduites. 11 semble quaulnefois W terve dtait 1o propridts du chef de
village (ot n Fortiori du chef do canton st du chef suprrdmee]), 148 mjets navaient gur ells qu'un
droit d'uwrefruit. La réeclte appartenait entidrement v colivateur qui payait au chef un impit
priva & 'avance el inddpendant de I'importance de ba rbeolle {voir & oo sojet les histoirez den
paclaves enrchin, muitre das formes ded Ashyn, ... 1 Ces droits deg chafa sur 1a terre passsient
sux-mdnes sprba cour des “malires du sol” descendanty des premiers porupanta qui evaisnt au
Sallinr avee Ten pnios de ltw

Toas can draits ont dtd conaervés d'une fagon ou d'ung autre: las meitrea du 2ol, dvincds,
condnuent & Maire les pacrifices aux divinitEs allifes ok une partie des réclten Lenar wat
matomatiquement dintribods ..,

p. 45 - Aingi la proprigté de La Lorme comporis, d'une part, la propriété du barmuin preprenment
dit, d'eutre part, Tusage que Pom en fait Si le terrain eet en princips iwdivie (puisque
inadign phie} pon wsage no l'exd pan

Fropriévf de 'een - Leay et divisky de In méma fagon que ls terre. Las bogong du fleuve
appartisnnent aoit & dag DO, descendgnta des premiers "maltras da Fesu”, (ot Allsés aux gdniea
dont <'eat 1a réwidencs), soit & des chefy de village {de canton, de territaire ..}, soit enfin & dem
pdehaurs Sorko, Cotle triple propriéuf eol complexe, mais e limite & deus dimsnsion {le cours
du fleave) ¢n aimplifie "analyese, of l'on peut ¥ découvrir une articuleton précise (qui schappait
presque complisement dans Je cas do 1a lerrel,

Le D0, descendants des preamiers maitres des eaux, bien que frustréy ultérieyremant par
les pdcheura Sorko, ont conservd mur Tes saux un pouwsr apicituel; ils peuvent, par expmple,
"attacher le fleuve” ¥ causant des necidenta et y rendant toule pdche impostible. 118 wont seuls &
pauvoir agir sfficacement soon los eans, par exemple, & en chanser les crocodiles mungeurs
dhommes. & ¥ ratrouvar laa abjeta pardue, A renflouver les pirogues gui ont fait neufrage, Co
pouyoir ggt reconnu par lea autres weagera da flaove qui réservent sux DO une part de la pbche
ou das petits cadeaux. Len propridtds des IHD pont Timiléas & carlaines panes {intérespant

souvent plusieury villages} et aux wfluents du Niger (par exemple ¢ yont les DO seuls qui
pchent danw le Comapl),

Lan villages (st leur= chefa] ont sur ke fleuve una propridté beaucoup plue sdminiatrakive,
Le Nouve el divist an trangorns apparienent & chagque village auss ben pour |l piche que pour
la culturs: aux hasses aaux lex terraa déccuvertes qui sont S bk bonne qualits ont laurse
cultivetsurs qui en usent comma des tarres ordinaires, aur heutas aiux, ses ones 10mt o0
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principe réserwbe pux phcheurs oocasionnels du village™. Les pariien du Reove omonrs an

edu Appartiennent Smlement au village, Ces droile de propraflé, se mpnifadeisnt jadis par la
petrcoption de droite de navigation, ¢l Vinlerdiclian de plehe apr fomngere. Anpemndhui, ces
droite sont tombde un peu en désudtude, ef le phehepry itindranls du Macine ou de Niganis, qui
#0 Mrent poar whe campagne de phoche dang lew eaux tarritoriales dun village se contentant de
privenir le chel ot da Tui vereer une parl du poisgon saphird.

Lap Serko, sont chasseurs dhippopotamen et occamionneldement de lamantine, de crocodiles
st de gron poizsons. Primibvement itindrants, ila évincivent, en sa finant, Tes DO, Maiy au lien
de limiter leur pouvoir A certaines zoned, led Sorke Véletedirent aux Diela entiers du Revve ob
lex entrelnait leur poursuite des hippopotames. A l'origine, ces iefs étalent tréa étendus: ainm
I'ancétre dea pirhours Faran Maka Bote, phchait du "W au s TDébo, en passant dans le
Faguitine, &t il habitait & Bamba Awjourd’hui, les Sorko se sont afdentarisés, en sn Fosnt dane
les biefs & hippopotames, Pour aux, |2 flauve eat ainai divisd en zones de chasss: par axemple
len Sorke dew 3 willages Ayorsw, Firgoun, Koutongow, qui farment un mbme groupe scumis &
Iautorivé dun chef pécheur, péchent depuis Karou jusqu'a Ménana, sgit sur prés de 100
kilomdtres. Dopuis 1o pégion lacustre jusqudk Craya, il exista aing une dizsine de granda bisfa
de piche, Cex grands biefa pont pox-mémes divisfs an zones de propriftd villageoiss &L en
trongong de propriété des 0. Far example, In bief de 160 km, des Sorke Fhyorou Firgoun-
Koutsugow, 8t lwi-méme divigé en une trenteine de rones de village ot #n une quinzaire de
trongane de DO (plog lea affluenta).

Lew Borke respecient ceg proprifiés an donnant esrtnines parbiss dotsrmindss dms bl
cuproréen aux chefs de villages et aux DO, ceux-6i en conlrepartie los mdant masirellement
{urniturs de main-1'oeuvre et matdrial) et spvitusllement {eharmes mageques empichant lea
accidenis au cours de la chanss ™.

En somme, on prat conmidére gut les 0, descendsnla des premiers occupants du Miger,
ont conserv# lem droits spivituels de Pea, ils sont encore les “maltres de 1'seu”, que lee cheds de
villages ont simplement intoduit dene o2 systéme un deoit de proprifts jarliqas looade, il
pemt “propriftaives des weux territoriales”, et quienfin les phcheurn Barko tout #n banant compta
e ces droita ont considérs qua des bmfe énormes leor Staient soveria, ot en qunggourdhu ils
limitent, laurs campagnen de chasse & des conss plus rdduites, il sont ancore "lon mattras du
Menwve".

Propriélf de la brousss. - 11 semble qu'il ¥ ait de mEre une propriéié de ™la brousse”; cest-
h-dire des tarres non cultiviees; celle propriétd aurait treit eux phkarsges dos troupeavs, s
puits, & I'extraction du fer, & la conpe dem arbres, et & Ie chases ..

p. 47 - Succession,. Ley bienn collectifn reatant eutomatiquement biwna da famille ...

L'wau &t Ta boousse ne sond pan pyjelien & succeasion, seules las charsges qui 3y rapporiant
le mnik: par axemple & la mort du prron picheur, Te Als aind devient patron phchenr |

. 60 - Elemwents da méaphysique, .. Lo Zin {djinn) farent les premiers habilants de la torre
qu'ils se parlaptrant #f devenant dea péniey meitrea de hew A 1a création des hommes, ken 2in
devinrent invisibles, mais continudrent A régider dane cartaine endreits remarguables (arhrs,
mon kg, rocher, riviene),

1 Crmma L st B, bk varisiioes, dune nonds & Fecte, da 1n sooa S daibon, wxnt brka Lnporkaroms par
by e L voorled bun A eross

" Las pochaore Bovkaws, imnm du proups Sofie ¢ sigari da ashobol dapoks plodeors chivies, sdositact sooem
e 1 Sheuvw oo ael et oo Snuer, Dk [y Gsnoant compts dgeinmar de ooe proprttis ole 1 conrs e
migralinns qul kew condnient chy dalis do Myger acepu’s Mopl| (aedeay ds s os o dhels, ot sus T, cadeanx
de parngnas ot dengine de pholw b Tidkoe ot e Borka



-3 -

Lt Heley (génies) Rurent crida samblables aux hommes mais mvet lo don de 86 rendre
invisihdas, de ot diplacer presque instantandment Fun sndroit & un autre ot Fkos immortals
[ln sont devenus les vérfables moniteurs da ba torre, des sauz et do premisr ¢iel, v Stxrimant
dae Zin qu'ils cnt asservis .

Culies des Zin - Ce sonk dés cubtes kesur des ancisne malbres du sl ou des eaur. Les
génien du beu ont passd des pactes 4allianes (souvent par mariage) avec les pramisrs arvivis,
leur laianant I'usagn da Tour domaing en échange d'un eulte, Les descendants ont contisved e (p.
B1] eulte ot mime o'ils ont 646 spaliée de leurs droita (proprided effective du sl oz du fleuve) il
ont conservd loor poavoir religkear: iln sont devenus pritrae du génie de lew Sicon pritra
hér&dilaires nont plus de dosendania, ce mont len descendants de Nuswrpataur qui deviennent
agents du rules .

Lew colten des Zin womit snoore trde répandos mais rolaliversent discrata. Bmuvent des tultes
ulLérieury (ancdtres vu Holey) 8’y sont supsrpaaés, mais chagque village &, e maina, un lieu
prabeclaur (monlagne, arbws ou rocher de la rividre)

Cunlta dea Holay, Dances de poasession - Caat 1s culte | plus imporiant et 1a plur répanduw.
M & rpa0uvert len cultes préckdentls ¢t eab parvenu & une sorte d'agriment wvec 1Talem.

Las Holey sont les gfnies qui furent créée avant low hommes. Ila a4 répartirent dane la
mande, syant, comme lan hommes, dea race, des langues st das caractérse différencide Sept
fami!les s partagirent aing {p. 62) le pays Sanghay, luttant d'abord antre elles jusqu's
I'ttabbiasement dune stricta hisrarchie puis luttant contre lez Zin matres du sol et des saax
Avee Faida de certaine howmmes, en particuliar de Fancibre des pdchewrs Sorko, Faran Maka
Bote, las Holay tricoophdrent: 1o Zin oo les encAtres déifiés devinrent leurs reprissntants <u
prrants lossux, En somme, len enciens dieux de litus firent places & des diecs banucoep plus
perfraun, aux anciens coltes da proupes mistlds sucotda una wériteable religion du paya
Songhay. Ainei sppararent les divinités magistreles de eau, du cel, de 1n foudre, du vent st de
1a pluis, des villages ot de 1n brousse, formant, au total, un panthéon complere meis cohdrent
d'une sentaine deo divinités -,

Anihor; Larm Boadsaom

Tt Emlogy and Symblosis. Niger water folk
Publisher; Uppala

Year: 1672

Text, Ger BOZO in Mali and S0RKD, BONGHAY in Nigsr.

Ethnlc grouap: SONINEE

Anribver: E. Pollet, G. Winler

ile: La Boeriésd Bpninkd (Dywbucu), Mall
Publishem® Editions de T oiverwitd da Brusalles
Yoar: 1871

Year of surrey: 1608

Text

p. 325 - La wmaitrise ot 'usage dcs maves. La madtrise dune terre #'dend & Lo vipdtation-
arhrey, broussaillesqu'slle porte, comme auasi pux mares et mArigot qu'slle comprend Mein
un el principe n'e ren d'abeclu et 1l pout ¥ #2e dérogh conventionnallement ...
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Las repparts ¢ntre 1o droit de dMention st ke droit d'usage des mares (c'sat-3-dire de piche)
différent de ceux qui existant entre les mdmes drodts applaguds & La terre;

1) Au contrmire de ce qui s passe on droit Foncier commun, g be Hiulalte di "nor” Tooe
tarre peul la cultiver, ln maitrise des mares n's (p 328) pas néceppnirement sur le droit dy
preadne Te poisaon tn meme incidencs:

le titre ant Lantdt purwmoant nominal, tantst i1 fonde pour le clan du djigumme fmettre de
Veau) un privilige de phehe, qui lui-mime est exelugif ou partagd selon le can. Checung des
mares dy Dyshunu fe reléva da la maltrise que Fun ssul clan fealoi qui détient 1a Lerre od Ia
mere eel compriss), maia la régime da Iy pBrhe gat done Join de présantar le mdme wnilformits,
Da plus, le drit 4o pencher dana una mare, lsraqu’] st alloud, ne fait pas, comme cahai de
cultiver un ¢champ, Tobet Fun wsufruit allond & wn seul individa (et & ses dépandants), Souvant
{c’mat le car da 1a plupart des marss dont e maltrs reanartit & Tapbakars ou & Yeginos),
Frechs ¢st cuvert "A tous™. En ceg cas, o promidre piehe da Fennde, gui & Lita 1a fin de In
saison sdche, doit toyjours veffectuer eollactivament par tous lep intéresaés qui disirent y
participer. Nul n'eat autorisd & prondre du poisson dana la mary avant sette datas, Cet
armngement A Favaniage Sassurer b toubes laa familles 1a chans: dhane parts dgula dana las
prises de I'anme, ot de prévenir les conflits st len tanaion que poorrait suseio un fods de
répartition muins trenché que catie axploitation sollective d'un drit mlleclil. Apréa la piche
enmune, koon les peagers ont J# droit de vanir & leur gré pendant lea tymeps qui suivent
capturar In poingan regtant. En autres lisux (sortairien mares tanues par des ressortisannts de
Tumbwksrn), Ja droit d"osage, selon Je nrodéle do droit foncier commun, appartient su seul clan
du djigumme. Ailleura encore {4 Dyongnga), toutas los mares, sauf one, furent partagées, an
vertu d¢ I distribution den tarres, anbre trois clans, chacun Fauz tenant e Hire excligif por
une partie (un tiars & peu prin), main pariagennt pour ensemble de Ia pramidre un droit
Fusage colleckif ...

P 337 - A la diffSrence du domaine da s borre, ob Ivs croyancen religimses niont gucone part ot
o In pratigua egricole ne comports pas de ritwel, il axisla & l'endrait de Veay reconnaistancs
Jun inlenlit el orgunisslion dun pouwoir capable de nentrelisar lea dangery lida b tn pichs ...

Ca sant ley medirey de Fosw qui fixent T dats de bs grande péche collectye ...

B 330 - La pouveir magique est spbcifique; il n'k de verta que las animapy dangereus, A
ware de Tayn, “oft il y & des djinn”, Tes Ture na pauvent rien - "ce n'est paa laur travail”, st nul
ne risque j phoher 5-bas

Si les Ture ont sar la pirhe un droit de regerd, i) faut préeiser qua lsar pouvair ne sort pas
du domaine magiqae et gu'il ne leur confire pas de Gitee fancier ni d'svantsges donomiques. 01
pichent avec ot comrme los sutres picheurs st ils ne regoivent awcun britra Sur ls prises de I
collectivild, [nversemant, il n'y & pan de droita aurquals kenr position partizuliére les ampiches
par princpe de prétendee. Tant wur Ia borre que wur lea anux ile pauvent aveir des droils
fonciers, ot lew sxercer comme n'importe qual “rrnyagumms".

Lo mariprts sont sujel & wne riglementaton particulibre, Tont 1o Lemps, qus Fean
combinue & y couler, chaeun ead libre d'y pleher: mais lorequ'ils commenczent & a'easfcher, il s
Hent unne phche coliective dane les endroile Tea plus profimds. Clesd s chef de village, on Levord
avec len djignmme compdbanla, gqui en fxe la s .,

[nealenes mur la soulume dey droiks Fonciars [lamique, mlonial st Malion, Ley rigles reladives
aur droile de déleonbion ot d'ukkgs que nous avons Tepparides wnt lep principes Mondamentaux
an Ln matitre, Lola qua Jes inFrmateurs coutumiers lew dnoncent. & Lely qu'sle ot contlnod
d'Mre applagués la plupart du tempe par la justics colonelinly, pour reger valilas encore

ETT LUy T
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Lea jugementa rendus par le tribunal de decit coutumier da Yélimané oL lea rapporis
adminiytratifs traitant des sfFaizes Toncibres font capandant sppazaitse une réalitd medne
MNIvOQEe .- qat ne donnaient & penper loy réponses mmplificatrices des informateurs sur 1a
terrain, [La simplification principale ast due nu fait qua ork informatéurs sont sait versés dans
In droit coutumier (lada), soit sont des marabooks gqui délibérémant veulent ignorer calui-éi four
ne retanir que cartaing principes islamiqoes (furiya), ot que leg uns et ley aukres na connaissent
pad 128 vigles de drait frangain dont linkrodaction fut quelquefois imposée duns la courant du
sidele.) Bn offol ... (p. 331) quand pu droit Telamicqas .. son application était soumiss b dewx
allarmativen; savoir d'abord wi on-appliquarait ou non le droit frenpais, décider snauite, dans la
négative, | Fislam devait ou non Femporler sur (v prineipas conturmiers propreivent dits, Sur
&4 polnls non phus, nulle utre rigle ne détarminait be choiz qua le bon pluitir de
I'schministrateur-prégdent du tribu

Echnke proup: TOUCOMILEUR (Cercls de Eayen)

Jurhor Lafont

Tila: Coabume Towrmlieur (Corele de Eayes)

in: Coutumbery Juridigues de TAOF {Afrigoe Conldenlel Freaopulee)
Fuoblisher: Lo, Paris

Your: 1850, Tome I1

Tour of surveyn 134

Tzl

p. Z75 « ... La domaine poblic g3t compasd da bisne qui, par leur neture oo lour deskinacion, i
sont pad pusceptibles de deveniz proprifts privee.

Ca sont d'abord Uwir, ley cours d'eau, kew routes, Do ne congoil pas qu'un individa puises
pasmarsr por o0 un droik exslu s,

Ca aont enpuita, da par leur dastination, les puits publics, len russ du villages, Jes mosgubes,
les digoes, len ponta sor Teaquels Tes routes, les &andues de brousss incultivables, La droit du
pramisr gerupant ne paut natie, puisqy'il ne pedt ¥ ayoir mise mm valeur.

p. 2840 - En dehors da ces artwes, Loun bem biens du demaine public sont inelidgnahles st
imprescriptibles. Laor sntretien oot aspurd par L collectivitd qui les utilise ot & e Frais, c'ast-
M-dire par lo village. Quand un Wen du domaine public est utilisé par plusieurs vil Lnges, il est
entretenu & frais commune, ot sucan village e paut prélandre & son wisgn sxclosil. Len gans
d'un village ne peuvent ni couptr un pont, i barrer une rouls, oo ddouwrnier wn cours d'ea
peryent sux halotents Fun sutee village |,
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Eihnls groupe MAIMRE (Bals do Lévrier)

Anihro= Lirutsnnat Lotte

Tiila: Coutume Maure (Carelsr de Le Bals do Livrder)

In: Couwtumlers Juiidigjued dé I"Afque Oocddeniale Francaise, Toms
bl k]

Publinher; Laross, Parla

Yeoar 1893

Texi

P 64 - Drautrs port, 18 coutume concarnant “les choges™ neet pas auasi origirale, auis
“Mimuritariienna” que len ignes ci-dassug 1o Laiggeraient supposer olla & &0 oot ses fondameanta
dane ke Khalil, en particulisr dane 1e titrs XX1, traitant des "Terres Mortes™, Main le {p. 65)
Khalil, souvre d'ensemble, p'applique A un ensambhe de pays o lop conditions da vie sant
artrimament varises; los tarres mortas n'y peuvent dtre traitfes guiacosasairement, slors gqu'il ¥
a Lant de terre vives de par 0 monda.

Or, 1s désert, 0 tout Au moine Ia ssppe sub-désarbique, sal la patre du nomsds, s terme
¥ive & lui. O somprend qua lea conlewlalions qui &n swrgissent proansnl & sas youx une
importance qu'slle n'Auraisnt pas wi, en marge de cen Larres dépouilites, des rehesses moine
incertaine {Roidts, vignes, oliverainn, subturas} affraient 'sccasion de moine ehbtifs litigea

La coutume qui daigre braiter da tale lidgee s'Scartars done swfimymment de 1n oi &Tils
paur mériter de Mpire Pobjel d'uwn chapilre au cours duquel différences at ressamblances avec la
Khalil serent signebfes ef expliquées, 3i oo n'est paint 13 Uop prtendre.

Om passera succeasivement ¢n Tevue kew coutomes concernant: loe paits, les Daya ot
Gurlia, les termine da parcours gt ley lougmna, les animaux fgank

Proprists des paits.

A) trénéraintds Los puils appartieneent aux Marabouts; Guarrieres et Zenagn marchant &
Lo suite nont, &'apris I tradition, "jameis creusé da puita ot ne pguvent par msdquent an
posadder™; ils nont qua dea droita d"usega.

Maie la paite eat-il I propristé de talle fraction marebouliqua s de Lelly avire? Cent o
Gule M question ¢ commpdique. L'waostance de terraine de parcours bisn définie, négerves 3 Wil
ou telle fraetion, prat, dans chrtaines régions, aider 4 ddarminer usagers et propridiaires des
mints dean. Mais précisimeant, dans le Cervle de 1a buis do Ldvrier, il n'y a pas de “Lerraing de

Ethnic group: MALUHE

Anihore F. de Chassey

T iler: L'Erier, lg Hpne of 1 Livre
Publlshear: Edidony Anjhropos, Paris
Your 15977

Text

p. B4 - 11 fand distinguer deus typea da <ulture: celle irrigube dea oanis =t des tarreins de
tépregnion (goud ou gara) de brps saharim et calle die rives tha Flauve. La cullure irrigufe eal
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srrrhlahle & calle prabiguse dans touies las cpain o Sahara: palmeraies quand il ¥ = unae napps
Teau de enrfncs, o long des ouadi g prae Tone soares rochewse; au miad des palmisre bla,
orpge, hennd, Labar ol pujoord hui primeurs; irrigakion par canens, gan tivks das poils
halancier (nagailal), eic. La palmeraie magrilanianne aal modeste .,

p. B3 - La cultare dans ke Sud st pratiqués selon lew mémes modalivds of Lechniques que celles
qui weront décrites plus loin & propon des Toospuleurs: cultnre dhivernage sur las "collings™ du

Traraa el du Brekna, 325 lo premilrey pluies de juillel; cullore da diene dane e it mejeour du
Fleuve b partir 'ockobms ...

T3 - Burigut, tarmaine da parcoors dhivernape b de srison sdche et points d'siu sonit
propridtd collertive de chagque fracbion ou Uridw ...

Si ¢lle utilise sea points d'sau en pricribd, whe tribu ne asurkit oemalapent en nterdive
Fusage & Taubres, Elle peut organisar des tounk d'abrauvier, Cepandant 2'ast priepus Wngosund @
prropos de craestions de pdboegr o da puite quidslatenl lea conlzts, parfors wbeulpaey, Qus w
for.t ot se défont les elliances, inarbteahlement metbes & des quescions de sang ¢f Thonneur .,

o T4 - Los points d'ssg et terraing de parccurs sant done propridhd ndiviee ot nalbnabde da la
fraccian ot da b b, I production essentiolls ¢ab ggsamie s cooplrabon Sooite av a0 du
campenianit st de ln Mumalle dandos,

Pourtant s bdtail, principal 8 non unigque sinet da production, da repecduction et de
conscmmation, sal propridid parsonnells divisihle & ahdénelde da chaqua mambre adulte du
groupe, praliquemsnt de cheoun dea deur conjeints qui conetituent rubant de beitas
parinitement diffdrenciéen dane 'espacs du campamant.

En offel, ln Ligislatiort eoraniqoe &3t ici coormmment pratiqeés qui teconnal! Ik proprsild
privés ot La capasibl Tan diaposer & son grd & tout individu pubdra. Las 10ie de ddwalubion dae
biens par héritage sont aussi calles ipsues du Coran que J. Bousgquet appelle un "gygmativma
milige” .. cen aeciélde nomades an cargetirs agantigua

p- 112 - An Trares par axgmple, lea mambouls doivent un Here de 'sesu puisés dane laurs
poinia deau aux campements @ AWK LFMUTGEWT guUETTiers .,

Etholke proagr TOUCOLALEUR

Aulhor: F. de Chassery

Tiile: LEtrisr, ls Hnpe &l Is Livre
Publlshar: Editlons Auihropos, Parls
Year 1977

Texi

p. 168 - b) La picha,

La plche reprdsents <galement une achivitd imporunte dans Uéonomie isditionnelle
Loucozleur ot un kpperl de "richesss” sans douls suski grend que cohal de T'slevage, Par
millevrs, 1o poiescn est éldment impontant de 1 powrritace raditionnelle, un morcess de choix
danas tout plat dhonneur, tout & Vopoosd des goles mawres.

Mais contrairement & la calture ot & 'élewage, 1o piche ¢sl monopole d'une calégorie
numériquamant mineritaira da La socdsd ucoulenr: la subalbe (ping Dhioubalo) dont il aere
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quegtion plue lein, Tout sy moins ceun-ci e rdseryent-ile I=n seus viven du Fleuves, par
GDPONLION AT #UX morten e murnis st Merigobs abandannds ao tout venant, a1 ils gardent le
secret dea tachmiques braditionitielles répubies len phae efficaces o I'arl du coup de main se
mwdle dbreitament & In magia T apit assenticllament d'une phebe o fijed, soit lo petit Glat
(aaalit) mAresuyrd par une sawle pirogue, soit la trids prand filet (poubeal) qui nécegeie |3
cooperation da Loot un groups ..

. 1TH - Chiet Low Meares, Iunitd sociale qui deéfinit la cadre qoobdien des acHvildy o dea
relateone des individus eat Lo tanta-ménage thaima). Cher lse Toucoulenm, cetle unitd sociaky
arl beaucoup plus dtevdur: et In concansiom (galle) ..

p- 173 - En effet T doyen des maltres de concrashon de cotta branches de lignage e #st 1o chel’
incontaxtd (Qrom wenyol [ 174] ou racde). ! prdwide des rdundons, discussions, Téoeptions de
Eroups ol décide en dernier ressort de tout on qui Tegande 1a eollectivitd depuis la répartition
den tarres aux pareniiles jusqu'h Farbution dew dpoux ot dem dpouses de ses membres pobéres

P. 182 - On sait gue lea tarrea de ounlo irrigudes cheque anndée par les erusy du Fleuvs gant
dvidemimit Tes plus ferbiles et s phun sures puisquslles parmntaset une hennéts Téomlite
ahnuelle. Sur Tes berres de dieri pa conbraire e qualité dac borea, Tincertitude dew pluies
rppertunes, ne permetem qu'un rendement moyen et ne laisgent evpérer que permstlant quien
rendement moyen o ne laissent eapdrer que des nbooltes aléatalres. Mais Lendis que ler terres
ﬂu dieri existent &n quantité quasi illimitd, celles de ownlo ont par contre une superficia trim
3.1

Ells sont doqme uny bien Aubksi précieus qua rars poar le peyran toaconlsar.

Or gl terres de dien appartisnt prazloueament & coux, individus ou Ffamilles, qui len
difrichent et bes cuMivent, cedbes do cunbo sont foutes Vool d*ane approprintion collactive au
nivenn le plus flevé de Torganisation (ami)inle, soumizses & indivision o & I'inalifnabilitd,

Ellr conatituent la bien commnn (dicwrd} du groupement lignager qui peut assacier les
descandants d'un ancdirs commun da la premiére jusqu's I qualrame pindrabon. Ces terres
it giirdes par le doysn du ligniage gui lew digribue par pareelles (loord) § Loua Las pduliss
males da 1n deseendancs. Cetla allrimrion se fait en génsral lors $un mariage oo dan décts
pour 1a durs de Tazistanza ..

Mais an aucun zag il ne peut lea vendre: cenl s lignege “pamanne collembve” el non i qui
&xt proprifteire. De méme, saul Ia lignege paut-il en hiriter collectivemant: & 1o morl du meads,
la gewkion pamsa orre bea maine du che da eoneesmion o plog Age .

p- 181 - En somms, dene lo sysldms de parenid Lpesaler, clest au nivesu di lignage tout
aritiar que se Tait 'approprislion des moyens de produshion swsentiels o au nivepn du ménage
que s'opdre la produstion des moysns de gubeisianes. La galle, niveao intermbdigire entre ceq
deaur extrémes, dempore Munild da sonsommeation el 1s eadre de Lo vie quobdienne .,

p- 211 - D'abord loa gubaililde du droit mutumier pe o'exercent pobre que sur Lo terres fortiles
du ounlo, signifiant aine leur valeur, Dane lo dierd, 1o terre on quantiué pracgqueneent illimilé
oprartient & qui La culties, quand il e coltive, Enfuits |s propridcd Droaditionnelle de 1a terrs
n'esl une pas propridol peraonnel ke Tais un bien indivis ot inalidnable possddd 8t branstois par
un lignage o Fragment de Ugragws, gvrd par son doyen ..,

la deumifrma distmgue dé da la propristd au s cocideria] du tarme; jon Frgndi, wiendi
et abutemdi, la propriédd bmcoulmr. Encare plus les deur modelités que prend (p, 21 celie-qgui
el qui conpiatant g fond 2n un droil d'vsage & #n un droit de redevanos, Formallement ces
deur drpite c'ascompagnent en e limitant M progquement.
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La droit d'usngs ou droit d'ensemencer st de ricolter sur un terrain est nommé de manibrs
expreqyive droit du Feu (dyom dyengol) ou droit de |e heche (dyam tevrd).

Comme cea noma indiquent, il 2ot reconnn & cetui gui b premier a dtfrichd un Lorrein et 3
se dewerrulnnts. La droit “maltre de la berre, dyom leydi, snt su condriire un droit de percevoir
cortaines redevances sur wn Lerrain. Dans le can le plus fréqaent, ces deux droils se
muperposant gur lp mAme précenz terTain sand epparteniv au mEme hgmage oo Fnpment de
Lignags. Dans ce cas, lea détentaurs du dreit de culture utilisent le terrain somme il 16 jugent
wamy, otke il peyent au mattre da s terce des redevances ..

Dip boubas fagons, surans tarre poaotdd de 'une ou Pautre manidre ne paut dore vandia,
mais peuvent an louer des parcalles poit o ddenteur dwn droit da cultura, ssit la mailre da la
torre ¥ & colle-c m'ast pas atiaché un droit de culture drranger, Bara antrer dans ks déiails ot
Fénamération des Larmey techniques, on peul distinguar les cas des Lerren led moing ssuveml ou
prafondiment inondées qui sont Toudes en échange simplement du dixidme da la récolts
annuslle et lx cas dew erren lew plus présicuses qui ne sont lradel que contre varsement de la
moitié de 1 réoolte o, o5l aght de plusieurs années, en &changa une sxake Fois de bétail ou
d'autra richeass ...

p. 214 - Au dessus de Loun cen domaines ot plus flandues qa'sax, il y @ les berres beyl. Elles
#taiont le rdservoic of puinaient les princes paur consdituer len fedd ci-dessua Snumdrds
alimantd Mai-meme des terres shcore vierges ou lmbdan en déwhérencs, ou retirfen dux
annemis, eriminels, trasiren, ete. Les redevances dea tri nembrecx droite de cullur #ahbliz mor
ollen étaiant parquss par des spécislistes, lan “dagaral” d'origine “eedo”, mu nom des princes oo
"almuny” qui laur en laissaisnt une pare aine qu'nux chde de village ..

p. 218 - Taut en bua de Féchells, loo asclaves cu jeurs descendants afranchis trwvaillent le plus
1a berre, n'En repoivent que le strict minimum et na jouissent par défiovition d'aacune liberkd:
Justs ao-demsis Teuz, 68 grns cagtes sont meitren de leor traveil main ils doivant en aldner
vt bonne parke soos forme de praduita spéeinlisds porar avniz L droit de semer ot réoter I
il ndoemaairs & lour subiastance | .
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Eithnk group: BERBERE-THIETS EAYAMNER

Tl Conirilratlon & FRuds do Dvodt Couwbaoxder Barlsbrs Marcos ln
Fabl lah e Moynler, I o, Casablanca

Yoarm 168

Taxt

p. 180 . Dwn différentes sortes dimmenbles, - Les immenhles go divigent en propriélss;

1°) Privéws, appartonant & un peu] individu;

X) Indivises, appartenant & plusieurs pardeuliees;

3°) Calleclives, appartenant & tous Tes metubres dwne Friscbon;
4"} Fahlicuers, appartenant & tous Jes uaages de la trbw,

Las emplacensen s de cimetideen ¢l de nilon sont den bieme calleclife
Laa vividras sont propriétd publigue,

Lap Forfits appartiennent tantd & den parlicudiers, tantat & tools pne frection ou wne tribu
Laa ravana apparUsnnent aux tiveraing ..

. 136 - LTrrigabon. Il existe deux sortes da sources:

1° ) Celles sppartenant & don partiswliers: elles g8 Lrouvent dans des tarreine “malk” ou
privés;

o 1 celles appartenant & Lo collecliving: pe mont pour 1n phapast les grandes sources & dibit
continy gud alimantant les “issafan” feours d'eau].

La source pibide an tarrain malk eat la propriéts abmolue du détenteur da termain gwi & [s
droit de 8'en wervir comme il Ventand. Le trop plein aat udlisg par len voidn sans quils sient &
ayer de redevancos,

Cruant aux saux colloctives, elles sont rénarties antre lea inkéressdn moivant les beancine da
chacun,

Lorsquer Fun des ayanta dreit vend aa propriétd irrigmbls & un Gers, co demier B droit & Ie
part Peau oqui tevenait & son vendour,

Le can fchfant, o» méme droit prut dae reconnu & wn sojquéreur ébmanger, & gui wne vonts
immohilitre B étf consantie rans pucune oppoeibion.

Le proprigtaire dont la chemp n'ast pas traversé par 18 cours normal de Peao peut e fewler
A 1'intériaur de an propridis, tous travaux ubiles & 1a recherche dr eau soutarraineg, sans
encourir da remponabilits vie-A-via dun tiers A qui an prdpades gueloongue aurait #4
involomaimement commin da ca fait. [1 poul dgalenvent tonber {p, 168) da crdar un eyathme
dirrigation pour amener Uesu du rulsseaw b s proprided, Myis o fea travaus intérensent b
tarrains dautrud le consantament de lewr propridtaire sot nfcosanira. B4l paess outre, il peut
Hrt pourbuivi &n pliement da dommagew-imdrita

Chuand on vauk AaiTe une canalisalion eollemtive chagque tenta donne un travkilluer, Cest la
“jermas” qui d&cde de cetts criation 2t qul nomme alars un “erorher” chargd de s aurveiTlance
das travane,



e g

Cehy qui n'est pas venu treviadller & sm tour el mpdamné & &gorger un mouton qua las
autres travailleurs mangent sur les hisoa,

Il mzinte pour Firrigation collertive, wne vigela principals ou "Largs Whsoust”, dont ddrivent
lea Tigoles secondaires ou “tirouggonin timeegisnin®

L'entretien de la canaligation prindpele est asmurd par tout proprdtaire de terrain irrigad,
4 excoplion de Tamrher. Ce derniar répartit le travail entre les membres da la bribu, du douar
ol o 18 fraction sur une eme portion et décids das répartitions ou amdnagement & Faire &
cotle Largs

Can travaur saml enérulds géndralement au printamps, au retour de Tazerhar” (pleine}

Un sowl des 5yants drail peut aménager le cours d'eau public, mads aprés avoir demands
Tapprobation de La collechivits. il n'chasrve pas catts préeaution, i1 pent ftre rendy
plewnipirenent regponrahle de bous préjudics caueé,

L'herbe qui pousss au bord dea cpneuz d'irmigalion sppartisnt A Ta communagid,

La Répartitian dea eaux pa fait par journée ou frection de jowrtde ot muivant Lo superficie
du terrain,

el que soit lo débit du spurs §'aav, un terrain shandonné ok nouvellemaent défricheé pour
£Lro mis en
valewr, a dreit & sa part dimigation.

Un ayant dmit peut e privé d'eau dana le ol cas ob La Meiblesss do it da la soures
ng permet par A I'sen d'stteindrm son champ. 1 e suradt glove en rejoler |a regponaatnlitéd sr
les proprifteires aituéa plus e amont et de ¢8 Dait, plus favorisde

Lae propridtairas des fonde dominwnt pouvent déaver touke l'eau dun ruissess au des pens
pibodn plus en mval, Cent ainzi qué Tes At Hammmow oo Said, qui ee rouvent le phas en amont
de Fussil Bowsquour prannent toute eau de cet asnif anr aulren Ajt Chart qui, situd en aval,
r'ont rien & dire. Colle rhgle est [a méme pour lea Hirouggonin

En principe, parsontue in préside & la répartition da I'ean et lea propriftairss s'entendent
entre gux pout I toar dYrmigation.

La répartition sa Fait habituellament de Is fagon suivants: on divise lon champe & irriguar
en greupes, chaque groupe devant ifre irrigué dana les vingt-quatre houres, Puis on déterming
par voie de tirage au sort celui den groopamenta qui commencers A immgust. Pendant chaqua
“tanita”, tous lee gene du groupement, irriguent en méma tempa, chacun pramant un peu Faau
par wna rigols de déviation, La débit da cen dernibren ent régld b "voe d'owil”. La rooyesn emplové
pour détarminer denr rigoles de déviation devent evoir In méme part d'esu, connste A peler une
harbe sur la targs mére.

Si ootla heripe o'errite & In hifureation, c'eal que las deux branches de déviation sont 3égal
débit.

Toules lar montestetions concernant Firrigation sont tredhdes par V'amrhar asainld de La
jrmas

Un particulier ldsd par linfrartion fun tiers aux regles de Tirrigation, peul poriar plainte
dermnt La jetrian qui e tand alors sur e lieux avee lamrhar pour onstater le fait



Law inFactiors lea plous svuranbes sont
17 Dl rmemant d'ann-
p- 198 . ¥ Utilisnbion & V'esn pandent ane durde gopfrisure, & celle preserite.

Dane Jea ditux can, b ddlinquant reconnu ast condamné & hébwrger La jooa en lui offrant
uren tamarhrouet.

Law puity pont 1o proprebbé exclumive da proprisieire du terrain qui a le droit abasln
d'empiehar leg aulrey de s« sarvir.

Far contre, tout 1o monde peut aser, sa risque méme de lea assbeher, de 'epy Fune mrs
o0 d'un 4Lang s# trouvant dank une propridld privée, On doit boutelGin veiller & ca qua les
troupesux qué T'ont vient ¥ abreuver ne détériorent pas len culbores qui peavent 36 trovver de
pert ¢t d'autre du chemin d'accde ..

Ethnke group: ZEMMOLTR

Bee almo: Barbere

Ay b 8. Marcy

Ticke La Diradt Coubharmser Tammonr
Publlsher: Larver, Piris.

Your: 1645

Text

p. 157 - Las Fammour reconnainsant la digtinction des isns «n meubles gl impephlen,

Sont impreubler lea Fonde de berre (tamaxitt) et toul ca ol ¥ edhére naumllbment fainna
dig-u illan); wbres, pigelation, rémlbes, sourtes. Lorsqu'an immeuhle ast alidné, lea récoltes aur
pied ou tew pouwrons qu'il peut renfermer, sont pridsamées cornprises dane Ualisnation, sawl
clouss contaire, conformément su prinédipe, Tumilier dussi & riotre droit franeain que 1p chose
peceppoirg suit le sort de li choos prindipels ("recoasorium sequitur principale™ ...

o 138 - Aucane sarvitude réelle ne peul s'#Hablir per ln convention privde. Les Testriclisne
permanesntes an droit de propridld gont da purs origine cputumidre |,

Lea meubles (Imal) comprennent Lo les brens gutres que Tes Mnde de terme. Len méenltes
coupdes aont conaidérdey comme meubley, I1en eat de merne da la cbanen du priz da vents Tun
objet mohiliar at de Temy de source enfermen dans un v ...

p- 168 - La digtinction des bierna fondamentals an droit zernmour, sst celle das Diane vivinls
(ninne iddern) el day "hien non-vivants” (wrea our-iddirm),

Lan "bien vivanta”™ sont cauy qui sont “capables de peoarmie " (Rinnn itlarawn): o& sont les
faminimn, town lon animaoe domepliquey, lew graing, In terre cultivie oo "tervs vivanlbe” (Lamerin,
iddarn), las wrbres qui pred gisent den Froils sonsaramé par omme, Tous les autras objet
appropriablen mont eonmidérés comme ddnuda da via .

Nous retrouverons les conmiquences de cetts ided traneposd sur la plan social dane 1a
réglementation du drmt da préemption ou chfa'n, qui ant I i du répime foncinr &0 peyE
Esrb e,



-

p. 1688 - En miatid le droit de propristé, <hes les Temmaoar, ent soumis 3 certaines restriclions
cautumidren flehlies dana un inldérat privé ou gEndral,

A - Com rastrictions pemvent viser Iosage de la chose lorsquietien résulient de sarvitudes
rdeller couburmiers, Adinsi e propridtaire d'ene source qui a'deoule sur un fonds voizin e pRuk
2'opposer & Tutilisstion de l'tau par le¢ propidlaire de oo fondwe infarieur, dés lors que le deddt de
la source szcéde sed propres baaoins dirrigation ..,

C. Maia la reatriction la plus impertante s droit de proprifld se prédsente sn matidre de
disponition A tibre ottfreux, L™ abusus”™ n'est ebwalu quien e qui concerne bas chpets mobilers;
den qutil a'agit d'omeubles, 1a faculid de diaposition du propridlaire se trouve restreints par 18
poasfbilivé quont cevtaine tiers d'sxerces, & Poccasion de 1s venten un droit de préemption on
chia's.

Cen darmisr terme vient du droit musulman, mais Jés carbcbires &t Ly portde de I'institution
agnt proprea & Torganisation socigls des Berbéran ol 1n chin's offre wne fendus bpancoop vaals
que dara e droi corendgan .

P. 187 - La proprild n'ent point concye par les Barbirem comme un privilbge individuel exelusif,
mais bisn comme yne fonction sodal qui comporke d'imphrisox dewgirt w0 Conbiepartie de e
avantages ..

Asn premisr plan den préosccupations domomiques du groape se prdsonts oo efat In
néceanilé de pauvegnrder de Louls emprise Strmngdre 1a e tervitorisle minima dont 1n culture
doit dpormain poor une bonne parts pouvoir 4 1a subsistarice commune ...

. bt aliénation de wot rulbvabls ronsentia su profit d'§trangsm est une perts por por
le groupe, whe Mignée pratigube dang e moyens dexialenes et qutil faut & bl prax «mpecher

p. 188 . Cexl pourquei Loute vente Fimmeuhle & un dranger wu groups eat une bsion poar o
dernier, an om sena quslle fadl paser pur Jui la menate d'un "damoem emergens”, un domage
evenbuelle plus ou moine consideralbde. La droit da prédamplion ou chid'a gui appartant & Kl
mambre maks mejeur da In frackion, & pour trut Ty rembdior en permetiant la retreit de 1n torrs
dew mains da "aegdrear dmnger conlre remboursement du prix | ..

La druit dp chiw's mpparait, - semble-t-il, - & anatyss, comme wn réndu de 'ancienne
proprifl cellective A0 groupe sur le sl sultivahle, occupd Fabord en majrant partie par vwie de
congquets, puin sllob enmiila en axploitation farnilinles eritre les chefs de tante afn 3'en TEaluser
la meilleurs ullination sconomique poagibla. La dreit da propristd sur o sol 2n pays braher
serait ainai sn méalits une sorte d'usufrait saoe limitakion de dunke, i mieus une sorly de
“poesessicn utile” concédde par le groupe & T “Lenta” pour ABSureT son existence autonome, la
dispesition du sel devant revenit au groupe ¢n cas do disparilion triale ot dffinrtive des
Ivmdfcinire vime .

p. 168 - A l'inlerieur de 1a fraction, In terre doit etre de prafdrence affeent & des exploitations
Mumilinkes phas rsmundratrices, saul been enimdu ceriains cns d'esphee: forels, paburm,
Imrdeages, oui restent Lermes oolleelives, “tamazitt clemaat”, afectden & V'unage de tons
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Aothos A Bomn ker

TIHe: La Régloe Joridigoes des Faux st Maron
Fablusher: Likrulrie du Recusll Sirey, Parly

YTorr 1ec38

Text

P 22 - 18 Dann la plaine sk la montagns de Marrakech, las tarred non irvigables, ou "ed
bour®, sent sans valvor, Aussi s indigénes 56 partagent-1ls jatousernent Feaw quile ant pi
captar, wt chagqua individu, ou chaque famills, chague Fraction, chague trika, s indiscutablerent
des droite Tusage privatife aur 13 part 1 revient T gemble gos Péeo avant do devenir
propridtéd individuelle dane de nombrenr cay, ait &2 & Torigine, proprifté de 1n tribn. Ches laa
Chiadma, Ta droit d'sau retoarne & In collechivitd lorsque 2on Stuleire défunt

'R pad 1niand dhéribers chefa da tanta. Cetts dvalution sat normala: en Afrkqpas du Nard | touta
propriétd § commensd par ktre collactive avant da devenir individuslls #n perannt par 1a stadne
de Mindiyvigion, La droif d'eau n'a pu &chapper A calte lod. DFaillanrm, In droit collectf, e droit en
indivigion ef Te droit individuel pauvent fort bien cosxidtar dena In méma i Meis nous
allens vodr que dane I'engemble du Maree le droit, privatif individual paratt l'emparter. Chadqua
séguin & son histoire, son fondateur, quelqoe fois légendaire, wa *quida” [In régle coutumibral,
sod Archives, ses gardes dew saux, Chaque séqiin est intimement Lide & Thistairs, &
l’nrgllminﬁnn ot & 18 condition du grouwpement humain qui Mutilise: trikw, frection de tribu ou
faralls ...

i 25 - Las droits dusage sur bea eaus, Sana 1n végion de MarraHash, 2'encncant par le terms de
fardia”, reproduit seuvent méme dans les rhglements administratife, La feedin 2t ane part
d'sau, rémaltant d'uft toar deau dans le temps. TL y & da quatorse & vingt ferdin dans una
seTnAIne, suivent les ségains. Pendant une ferdia, Fusager qui en est bénsficuire a te droit
d'atiliser Ta tetalitd du débit da le sdguia. Fassd cotte unité de tampes, I'eaun va fertiliser le
tarrain du bénéficiaire de 1a Tendia guivante. Dea gardes des saux, mesurant scuvent le tempn
aves un gableer, veillent & ouverture et i Ia farmeture des vannes, goi sont un petit barrags,
Inrge comme un lives suvaert, qu'on détruit ou reconebruit & Te madn wn quealques secomdes,
Chamun d'sillawrs surveille Apremant son voizin de ferdie, tant + i Been qus dane serteines
tribua il n'y a pae de garde den eaur. [1 éxt trde Tare que Tos droits d'eay Fénoncant par une
frpction montinue de déhit. En tous can, I droit d'seu ne porta presque jeomeis sur un dabit
bzl Celp Gont & 1n variakilitd des débita dont shacun doit aveir sa (p. 28] qoote-part
seulement Clest ne que pour les Irde baspew saux qu'nn débit Sre st gnrmnb, afin de leur
permpttre de subsister, L una famills, & une fraction de &ribu ou & une tribo. En ce ¢is, un
“qadow”, c'est-k-dire wne conduite, get branchs sor 1a séguin ou Fooad. En raisor: de aa, de sa
paction, de sa pents, de la natwre de sew parois, cofta conduite donne un débil prabgqosmant
coristant. On parlers par sxemple Fun gadou de 10 litres par secanda.

L'mau wit nettemunt Fobyet d'uny droit de propriérs, Leg ferdia se nédgoeisnt ind épendamment
Zan terres. Bur 1n sdguin Tagourant par exemple, piguis igsue de 'Ousd Baraia |« priz da
loeation Tune ferdin (pour un tour) est 4 75 & 100 francy. Le prir d'achal d'une ferdin varit da
127 & 15000 Frenes. Lo @yl da ln sguin Tagourant n'est pourtant que de cinquants libres par
serande at il y u pour elle vingl ferdia dane b sembine,

"L'agu =t 1o terre sont cdlibataires™, disent los indigknes de la rigien da Marrakoch Guand
l'eau est Fobyet dun droit de propridc, deux cas sont & considérer:

1* La propridté de I'eau sst distncts de celly du fondy. Ca genre da proprists st dit "feedia
nxrin”, Catte propridtd Mal Vobrjet dun titre spsdeial; eile a alors un caractire mobilisr, st chagus
achataur de Lo tokalitd ou d'une parte du ddbit 2a feit dAlvesr in bitre apekcial,
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2° Le propridlaire du finde e trouvs dire e mBme que cehal de Prau.. Si e propridtaire
déeside d'attacher l'eny & 1la terrs, il At menbonner ca rattachement sur le Litrs da fonde. Fil
et ol une parties de Mezu g profit d'un gutrs fands, catts caaxion ent consignds dur Jes dens
Hires: sur b premisr comme servilude pamsive mur e sscond comme sarvituda wtlve, L'saw &
algry wn cararthra irmmaobiliar.

Lintgré quil v & & sawveir a 'seu B un caractére mobnliey ou wty oarssbhes immobd lier st o
aivant S'agigannt (p. 27) d'un liige antre indighne & Noccasion da droits Tean lbgalamant
arquin, Ia eadi eat compstant gi Yeau & un carmscthre immobdlier ot eat ratischée & un immehle
(non immabriculd); au contraive s Fedu & wn caraeldee mohilisr, & caid werait compatant. ..

« I Arrive trde normalement cue des Litulaires de ferdia n'pient pan de terres & arroser, ou
viunt que dea tarres Tertiles, sz Tesquelles DR TDEME Ung RETUIA, Ne solent Dan AITOMSES,
pares que bear propridtaive m du, dans un mement de gine, vendre sey fardia, oz n'a pas su se
MANARET Ins BVENCER NECeEsRired pour &7 Roquarit; il Y & oéme dep intermédiairen gui, nans
poasdder du tarres, tu n'en possddant que trée pea, achdtant un pombre impoaant de fardia
pour les ravendre en détail, aves béndficks, murtaut pendant les anndes dé sicheresss, Lo
rdglements d'san, loraqu'ils répartinsent les anux entrd Jed usagers, enbimyent lnguli2rement
cette pratiqus de Ie vente deg amux; non pas qu'ils la rendant impossible an droit (droit des tiers
Téservis), muis cee actes administratifs n'dtant miformables que par une proctdure semiblable &
colle qui B phouts & leur stablissement, on congait qua cotta procEdure ména, an fait,
singulidremant lan vell&Gitdn da ranmactions so suiet des ssux Téglementéag,

Len indighnes de la répion du aud de Marrakesch, st notamment orux 3o la mentegne, qui
sont dea Barbéres, sont trdn jalour de leurs droite traditionnels par Tes saur. Cow droits sont
réglés par | coutume localn, qui est presque (p. 28} sntbement orsle™ Celte coutume
méconmait ca principe du droit muselmen qui veut le propridtaire du fonds d'ament lnisse
s'scouler, mu profit des propriétaimes F aval, 1o superflu de Feay passant ser gon fonds ou an
bordurs de son forids. Dane Ik région de Marrakech, méme Joraque I'eau dépaage sur le fands
aupérieur I hauteur de 1o chdlle, 1o propriétaire ds oo onde pout garder e waperflu da Feen,
pour le vendre par sxemple. Co point eat constant. Suivant 1n coutume, les séquing indigénes
a'nlimeantent & plein, suscessrvament damont an aval, Test ce qui eapliqua que dens I région
de Marrakech, les propridtaires indigénes de la plaing se sont toujours prégecupdn de a'nsaurer,
#u besoin par In fores, lo contrdle den prises dean dana In montagne. Iy ne l'ant pan wana péril,
paurfoin

Le monlagnard berbire "tusra son Friree” #71 veut porber sibeinle & wes Liherldiy, § wol, & son
eaw, Par coprtow, i w'murs pas haine pour Fétranger i celul-ci respecte Joy mimes lbsrids ot Ina
mémes bians ...
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p. 29 - 13. Dana le Scus, 'eau falt Egalemsent &n phas d'ane tribo I'shjet d'une appropristion
privés coanistant avac In propratd wllective dans d'rubres tribus. L'ear sst distribués par toar,
comme k Marrakech. Le temps, pendant lequal T'usager bénéfice du débit de 1 ségain qui
Uintérazse, ewt mesord par une sorta de clapeytdre, conmtitids par un palit rdcipient m cuivre,
ou mama un coguillege, parcé d'un trou & I hasa, que I'en pose sur sau d'un récipiant Lieay
emplit prograssivement Ta petit vesg ou "aasa”, "unilé de tamps (vingt minutes & peu prés) est
le tampa qui #4coula depuin le memant ob e tasss cot (..} sur U'sau jusqu'au moment ob elle
tembes au fand de l'eau. Ce procédé d'evaluation du tempe ot d'willears tréa géndral dane les
cesis des confine saharian du Meroc, da FAlgérie et de In Taniss ..

P- 30 - 14 Ly ville &Oupda eat alimentées depuis un Lempy immdoorial o0 eau courants par
nna souTes, naique, maid du débil abotdent et régulier, la spuree de Bidi Yahis d'Oujds Dem
fhrapes tubin ont nécemment sugmeontd s ddbdt da cette sourecs. Comrme & Marmakech, Paau fait
Fobjet de droits privasfs indépendants du sel.

La masse dea envw de Sidi Yahia, en dehors do débit des forages vhennly, ast divisds on
quatre cent huit paris d'ean Le bfnéficinire dun tour dwau a droit, s les dis-sept g, &
W vxalitd du debit da 1n sigmis qui b desssrt, pendant un quart de journds ou de ruik funibh
de tempe varinnt d'aillevry Lrés arbitraitement de 1 h. 30 A 4 herures). Comme & Marraksh,
lea parts Fean, on le voit, ne snl pas une quotité du debit. Lan mames incenvinionts gui sa
rancontrant & Marrekeeh du fait de Uappropristion dea eaux se reiranvaient & Ougds: dreil
d'usagw vandu av pluy offrent oL non pas & ealul qoi en avait Ia plus bain pour se barmes.

1 ¥ avait jupqu'en 1828, & Oupda une vhﬁhlu Bourss dan eaux qui g2 Lengil aur une des
placen de 1 ville, dits place Ges maschie ..

p- &3 - 15, Maiw, dans tout Marce, ca n'sst pas qu'a Marrakech, dany ke Boun ¢ Oulds I'sn peat
conetatar I'exiglenes induilable da droits privatbifs sur lea saux

Speradiquemment, dans plus duns tribu, sk presqus toujoury 2ans s tribos arabishes do
plat, pays, Tean fait I'objet d'un négoce supposant un droit de proprisce, Clesl winsi qua T
bourgeois de Fés fétaienl assurd ln propristé des saux da Yousd Féa arrosant leurs jardine ou
rafraichissant leurs demearws. Lane In sous-fraction des Ait Culghoum (Tadla} ot il n'y & pluns
de torras collectives, 16 part d'mau eat hérités comme lag autres biens, olle eat aliénable =t
distincte du fonde; les propriétaires démunia d'eau s'saessent, pour cultiver Turs térraine
irrigables, aves los propri€taires qui disposent de beancoup d'eau. Dang ia meme rigion, 'eau
est propridid privée dane les Factions des Ait Abdellouli et Ait Mohend, st des Bani Ayatt
Chez len Zainn (carcle de Khenifrad sont propriétés privées lew sources ss trouvant sur les
tarraina melk et collectves lep eaux des oudes st lea saux des sources aisen en terraina
collectifn. Dmng In riggion de Midelt, chex les Ait Irdeg, los saux appartiannent en commun &
plusieurs propriétaires, stade de Findivision, dans 1a meme réghon: chex lan Ait Reho ou Ali (Al
Axfa) at chez les Irklsouen, eau eat attachée su fonde, maiz ells se vend svec lui: dane I Toete
de Ia tribu des Aft Arfa, 'zau pout se vendre séparément du fonds. Préa de Sefron, ders In
tribu des Ait 3eghrouchen de Bidi Ali, chaque chef de tants a droit & an part Teau gl peut
aliéner. Le droit dfeant aat formelleraent distinct du fonds. Dann la tiba des Beni MTir, w1 pud
de la routs n® 5 de Meknés & Fes, une fraction da cette triln avant 1328, chagque annde, une
partie de ses doita Faau sur TAin Scltane, A gea frartions de In tribn di Baie wituéen & Paval. Da
meme, dos droite d'aau sur TAin Kaddem, dans la meme région, Staient cédés méguliirement
par des propridtairea qui n'aveient pas Templa de leur eaw & dos propriftaires de tarmine
dépourvue Feau ...

p. - 18 11 est vrei qu'en de nombreur points du Mewe, du payy berbere swtour, Peao et
reatée un bien collectil. Muin c'esl un ien possddé privativement par une collectivite, #t non &
Fusags da tous, ni un hien da I'Elet, du Maghrenm, dang les mégione sournises au Saltarn
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Ches low Ait Bou Fd (Tadle) l'sau 8 un caractére absoloment collectif, Liesn ¥ prartagée oo
party igales antre tons lea gens riwxidant dans le faction, ¥ copris Yes &rangers b condition
quils leboorent. L'opérabion a Beu deux fois par an, en mars et en octobre, A con fpoque, Ia
"chaikh™ et las membres de 1a "dismss™ rassemblont devant la mosquie tous les habitants
et a'informent de emar qui veulent et pourrott affectivement, ensemencer du maiy {m mara) o
du blé st de Forga {en octobre). Ceux-Th ssils recoivent une part d'san (confronter infra 1a
ripardtion par 1t djsmea des terres oollectives aax abords dex merdian du Ghark n® 74). Len
tarrpinz sont copendent privés, Dans la metos région du Tedla, bien goe lo tarrains soent
privia dgalemml, 'ean est colleckive chex lea Adt Alts, les Ail Said ou Al Les saux sont snosme
calleckives chex et M'mabtines o Amyine (Anneze des Adl Sgougon, Moknds): len Ait Youss
{corcle da Sefroul, lea Ighesran ot Beni Zeggout, Jes Beni Cyarain de I'Est (Taza) ot Lo At
Seddrut (Moyen-Daden).

Daa miglen pouvant s« Sdpnger de I"thude dew droile da propradlsd enllecliva s e sa0s:

B 35 - 1* En terre colleetires, les caux somé collectives (o meme publiques), Led saux piten g0
tevrmdny cnllelil restant eolletives, Cotle migles aot ahaslue

T Lo pevrt dediu s des edus colleetives, en pringipes, axl atlnchde au fonds ot inalienabia
La colleckivitd repeend la part Loraque le fande n'orl pas ou sat mal cultive, Mais las
propesibons prédotdentes peravent sanoffriv des sxceptiona 1] peut se [irs que la dprmas,
Tumbhrar, la motgoaden, e cheikh s déemuironsent da I'usage qui aat fait du drofl deao apris
son nbribnbon temporeire. En oo can, le dovit dean peot sbes lode, vendu par wn Gibulaire.

T L'aau n btw souvant on carnctérs sollectif lomsg'slle sot tréw abondanie par mpparl sux
tarres Lopographiquament frrigables {thslweg deroit) ¢l qu'elle dojk stre raneporiés par don
saguias, En rémlitd, & notre eene, oo qui el collotl ot appells 'orgenisation commune, £eat ks
réanin ded igubia w1 tand quapparel] Sarrosage dont cheoun ne peut user qu's toor da rola,
Ca r'est done pas 1n rarecd da Feru qui la soustreit & In propridts privée. La rutetd de Teau au
eorrraive, noun Favors Ak aonduit, en droil indighne, & son appropisGon privisr ..

17. Une ponelision pareil stre A ddgeger indisculiblament de o8 ¢ul prackls Ce seraik 1y
suivanis: an Marne, #n o8 qui concerne |n Migite jaridique dee caux, los principes persSrone ot
lew riglew spicialer du droit mom:lman sont scuvent tefius an &ched par Jes braditione
indighnes. Las epnzx au Mare sont bnde Frdquemment Tolyet de droita 3o propriéld privie. Clasl
un fait de 1n dernibre dvidenee*” Quant smux drvits collectin, i1s schappaient (p. 36) ou controle
da TEat, du Maaghzen ..

p. 47 - ... La pratque de 1a vente de 'sau ne doit pas faire iThigion,

Fur 1a vante s ougage, b “propridtaire” de Teau tire de won Litre des pvantages jurnidiques
ineontadbles que ne Thoroays pas W religion: maie cest s momemt de e consommation de
Faau qua jes commandsments da solidarisé religeuse reprennont bor sutorits, en nis parmsttant
pas k I'nsager fnal 8 Pean de tover do colle-ta toute Turtilitd matérielle quielle poormit
comporter. L'useger final de 'esau deit parfbas fare ahedreclion de ses besains, oublisr la prix

" L oot “maghsan’, dare Taocap Maroe, disignait Ja anltan of om antowrige, par acbinukon, B pousseeomsent
cantiral, o wigrshowol FEtat, nodbon blen mpricier oo pays dlaam Anponrdiol ke met meghaes dbaignd ph
1“4”hnhuﬂhm?hﬁhnllmnlﬂrﬂ:ﬂhﬂmmhﬂd#ﬂﬂlﬂﬂhﬂhﬂ
chvirifie oo,

¥ La "djarnas” vl Peissonkbe i notabbis o o de 1o fracion: e Plamas o oo ol screosesent operiast
daceet Jon tritusy barkatren. Lo demas berbirn righy L w nlerets seneenee du greopement, L cheiiieh
(exprwtion khiberl o T iuiarhar” (orrbire) sl Fagent &oobevtion des tielaions da la G Lt det Dol ik ol
Four 50 hecxpe. plos oo polos iong (op an glcdrademant]).

1 o faht p'esl Falleors pew partioner s W oeror Au st d e cotpanie, so Algerie, U sdwisi daps sn e
grand] rervitew de veginne. " ond woliitde da Salka de propnlitd prives, D0 OTE . COTUeTRY par Jas chackes wo
profit de trihod = de partionlers, sor o oeembie lnflod de ooare d'ssd of St sxree, (Exppori CHdlar mor
projet de lol qui devedt devsnbr e ol du 18 pjaba 1851.)
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payd pour remelire, dars cartaines arconstancas, {p. 38) zne parte de '%ldment précemr dant
a beanin son voiain, dans 1a ddlesan de sa =0iF.

Meme dang le rite maldkite, b plus favorshls b 1'idés d'approprisbon privés das ssux, e
droit de chafe [ds la scl] prime tcutes rubres tonsddraton & loragque calaid qoi Tilvwoegue aat ur
la paint ds mourir ds soif. Le prophids s dib qu'il ¥ aurs uie shcsmpenss pour Quaicanmes durs
abreuvE un slre snimé; au contraire, i ¥ sum un chatifent bl pooy Fhomms qui, ayant
de Faau an quantitd sxxédant sea bescine, raflums cot axobdmt & ovlul qul mouralt de soif, ainal
que soa troupesux. EL cotte anveillance sine comntandds par la reldighon ext Fohllgetion
droite. Lew indighnes marocwing U'spol qumnt, metne o71s ne savent pas qualles rigles précises
da I religion du Prophéte I'ont édlecés ...

.o Dot potion 3o demanialivs publiqae des saur qul, dan s 2fely, 26 Tapprechs ls ph du
bt que voulalant atteindre ks vieilles rgles ralipeuses de alam: sowptraire i Figoizme da
T"individy uwrn blen rendu par les condictions naturellas axcssivement preciaur pour chacun st
dant chacin dott pmreptr user ...

18. La preuve des drte privaldh sur les epox dévenuy par der indigéney syl skahlie aoit
par |n coutume arade ou Serite, presgue Wajours orale chez ies Berbdrea, soit per des domments
derits chex lea bribun artosbes.

Chex cen dernidres, la contume, lorsqu'slle ast ormle, wak coriservés Lria souvent par les
survallants des anvr, A Ohaide, par exemplae, il ¥ avait une vdritable dymusstss da (p, 39)
répartitaurs des saux. La dernier de ces répartitaurs, le vénérable caid Mohamed bon Abdalleh,
dit meme qua lp charge avait &é confise & sa famille par Sidi Yahis foi-mems. Co digne
indigéne st d'milleurs souvent corwults en sa qualité Sancien garde Fesur Jdirrigution de
Toeris de Sidi Yahia FOujda loraqu'il w'egit de contestations relatives & la proprifid du sol des
soguind ou doa chemings permetant Tentresen de ces séguine, contestations que ow's po Seind-e
T crdation de Tassociation pyndicale. Signalone qua 1a sol des sag@aine portant I'saw & plusisury
parce!les appartenant A des propriftaires différents était ien maghzen: W sol de callea
aboutisgant & nne puls parcells pouvait etrs considérd comme appartenant au propriétaire du
fords (rigls coutumibre d'0ujda),

Aillrars, ln dparama, bo cadd, e cadi, les anciane, s chargent de dire la coubnme. Aux portes
ovenses dn Rabat, Petat extraordingirement minutieuz et compliqud des droiks ior e Aicun bl
Aredj ot Chelluh, sourors situtes au baa des muinen lisn eonnues, 1 &6 tahli d'mprim Jea
ol arations yarbales Fun vielllard, i Mohammed Hichkaoui

Chex 1ok Perbires do Sad (Sotu), on mabidre de réparttion des saux, le consail somposd des
natables, nppalés Infiass ou Ait Arbain, & e role impertant qu'il & tootes las Bvis oqu'il #'agit de
résoudre loa problimes de ln vie courante par yng organiastion collective. Or, uns des
premidres oocasions Jorpanisalion ches tes Berbdres du Sud & bien ébé I'orgmnination de
Iirriguticn. La conservabion de Ta soutume relative aux eave, aing que lo réglement den litigen
nés au sujet des saux, consttus un des sujots feéquants des interminabley discugmicma de 1a
djemas. Et lomque {p. 40} I'nmrhar cu moqeeden fait conpailre e liske dea infractions qui
seront punies pendent son adminisbrabion, wine qua le thux des amendes qui frapparont lea
délinquanty, wur cetia lists figure s bonne place la lmguee énumération Jes infractions A 1a
gaida concemant ter eaux. M. Surdon & domnd, dans son cuvrage intibulé "Exquinses de droit
roubumier herbdre marceain®, qualgqzes exermplen de oew sanctiony Ley petit "Inflass™ soris
A'ngents de polics, de gurdeschampetres chargés de la diadpling générales, font respacter la
quaida sur les stux comme les aotres quaids Mais il ssmbls qua i'on pearra jamoais donner wun
bableau commplet ot défnitd des coutomen herires cancernant lee eaux. Non seilemant cos
coabamitd varint dans Pespace, dest-A-dire dun canton & Fautrs, mais sneors, & Fingérieur Fun
mamia canton, wlies varient lentement aver les évinements quapparta b vie guotidisnne du

Ervupsmant ...



L.

v L documenis dcrit qui établisnent lan droits d'sau chex ley tribae arabisfes scnt des
“moulkiya”. Les moulkiye sont des actes conetatant que des témeoine ont affirmé le fait matéried
d'unie pokssion régulidre. Une possesricn dane durés do dix ane, paigibla, publiqos, parmst &
celi gqui peut Tinvoquer de repousser par yoin dexception, les actions an revendicabion diripée
contre Jua Les moulkiya sont établies (., 41) par Tes "adouls”, sorter de notaires redigeant les
actes o, en meme temps, 341 lo faut, témoms professionnels dune probité particulibre ¢ un
adcly velnnt sir tdmoine ordinaires) sous lo controle du cadi qui noterise 1a rédaction da la
moulkiya et In valide ensuite, Les nioulkiya intervievment la plus soovent pour Tes basoins
d'une cause, d'od bowr valeur touts relative au point da vue juridiqua. Pan de moulicya
constatent aniquament des draits d'aau; allas font Te plus souvant mention de ces droity &
propos d'uria affirmation de propridgts sur un terrein o 2 trouvent vn cours Feat, dos souroes,
des saguianm ..

p. 4% - ... Lem documenis domt nogs veanone de parler ont #14 produits par e "chorfae™
Flrasan, confririe religenss d'nne culbus Bien supdirieurs & cells de ndighne moyen.

Nows savond auks que de nombreox marccains da |y classs aristocribnue ont, gvec une
sage prévoyance, nu courgs des sisclen, accumulé des titves relacifs sux wauz donl ils usent;
cost qu'ont fait noltamment "er bourgeniy® de Fiw. Maje, en rigle géndrale, Findighne et peu
prixrupd de pouvoir un jour juslifier ses prétentions sur talles ou telles taux Cals eat yrad
surtout pour les colleebiviléy, Lormgutune collestivitd eat en posession d'une mgai, d'uns section
Toond, deproig une fpogue ancienns, L sans contantatonn, wlle n's jamain & fire Hablir des
tibrem, Dang lo poassd, b Liviges snbre les bibus & propos des ssnx se rigloient parfoia & coups
de fuail mais i) ne reslait sucune trace dos droits Jffirmds de cette manidre forte,

Cel diat de Shwwes rend parfoin s dflioat, on tous eas ggours Aificile, s ache das
commiamionn adminivtratives chopde dopdrer des reconnaisafions de drora d'sau, loreg'il wagit
d'atiribusr cen drpila & dew indigbnes, individusllement oo coThativament.

La Maghzon, oregu'il b pouvait, interwnait parfoie dans e libges sntre lon bribua 11
Toplait nlovy dey traces de son wibireges, lequel faisait i, avee plus ou moine $avterits,
povudant un Lemps plus oo musihe long ...

p- 43 - 19 Avent d'en avoir terming avec o0 tria brives coraidérations sr le dmit muwshnan
¢t lek coutmmen indigdnes wu Maros, indiquons une particularits qu'sndmstient toas len rikes,
toutay ten $eoles do droit islamique, partivalarité qui w'est teaduite dans s réglementation
actzalle dew eaux (p. 44) La propriété des eours d'sau, dan puits, de sources su points d'epu,
grirve une certaine ébandus da tarrein limitrophs dune servitude de prohibitisn: gy cetts Tone
de terrain ou harim, §] a5t intardit de sa livear & des travenr risquant de diminuer la quantitd
d'equ ou de rendre moinn facila 'necis & I'seu 02 de rendrs moing facile Fuocks o sen puisage.
La proprietaire dii puite ou da s soures, mur 1n harim desquals un nouvesn puits n 68 ereusd, &
le droit, da combler oo puits st dobliger judiciriremant Fauteur du dommages & réparar ie
préjudice cyupd, Théoriguement, le harim ne diveait stz qu'vnes zons de servitnds, une surface
da prohibition. Mueis, pratiguement, #t ctla & du se produire pea b ping las coutumes ant
conisadérd scuvent le harim comme étant, sana restriction, I propristd du proprifiteire du puaits,
de la source du point d'asu. Dana e rite malékite, la covtume Totale Fixe sauks étandusx des
harita; s rite hanéfita Jui, va mmqu's fiver 3 tris centa & cing cents coudées la myon du harim
autour d'une source, oo qui axt considérable: 120 & 300 méires ...
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p. 75 - ... L8 edutume maroeaine lignore (p, 76) Fréquettuent [le droit musulman], ceat un fait,
surtout dans e domeine dont nous o McEpTe,

Ca quion peut vetanir dé la doctrine mysplmane, c'eat 1ne bisnveillance Tinapireton
Teligouss qui fait gue koragi] y & détresss de la sqif powr wn individu o2 pour une collectivils,
lem coutumes mareraines s relachant des droiis slricls de (s propridd.

Car ea qui camelévigs, on offet, Ia condilion juridique des spnx oo Maree, cet qua les
SELX, VAIILIAN A FOUF 471 08 pAYS, Avant que e nobon de domaing poblic y seit affenoie, Slaert
Tobjet d'wne molitude de fhits supponant des droila de propriété ou da poaseiion privative wit
individuely, soit au profit de collectivités ramtrpinles

Lorsqo'alla et lobjet de droily privatife,l'esu peut se louer, se vendre indépendamment du
sal, La tour d'sau, dana ta md, cappelle génmalement fardia ¥ parfoie noubs oo Kharouba. S
Maroc, orsque l'eau pent faira l'ohist de venles prives, l¢ priz duo litre-ssconde et bty variable,
avec des extrimen comme 5.000 oo 100000 Francs,

En de nombowmis perinks a baroe, du pays berbére purlout, Feau st restbés un bien
collactif, Mais st un bisn posebdd privativamant per wne ool ketivith, ot non & Pusage de oo,
niunn bien de I'Elat, du Maghern.

En tarres oollactves, las paix sont eollactivey (o0 memes publiquas). Les otox nées an
terrain collecti demeurent collackives

La parl d'sau sur des eaux collectives, n principe, suit Ia sort du Fonds, Peao esd digbribade
o meme bemps qua s terrain, La colloctivied reprend ta part d'sau lorsque e fond nhest pae ou
et mal cultivd. 11 peut as feire avssi que, aprs attribution temporaire de Fasg, la collectiviug
we ddaintéresss de ues it de Feaw pondant (p. 7T |2 period &' abribuoticn,. En ce cas, be droit
d'emu perut wtre lous, vendu par won titulaire.

La presive deos deits privabif sur les eaus sst dlahlie wit par la coutums orals ou dcrits,
presque wup s orals chex len Berbbre, aoit par des docaments dcrit dhex lem brilms arabes ou
tralvisden, certnina dn coa A-lea sont parfaitement £Lablis.

Om na paut géndmliser on ce qui concerna les coutumes intiressent loa enux 1 oa fEut pes
aveir d'idéen préoncoss & oa mojat, I n'y & pes de régle général. Co qui ast vmi un eanton n'ast
pad dane le canton tréevoiain. Les questione smzlowdes par los coutumes & proposdes eaux sont
Wupours dos questions Fesplen, de contingencs locals, of souvent, dopportanits ...

T Fardis apria, doo 1n repion di Marmakech, ioregus las dmdts asn st Lndipee dasis do sl
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p. 274 - ... Mée sur un so! brilé par lo saleil of ot Paqy fait pouvent délaet, la Kgialakion
mwruliine 16 pouyait paseer 50wl silence la iglemen bation relative b F'usage ou & e propestts
del rdur

Catty matidro et bougte bradibonnells. Lea principes qu’ on ¥ eppliqua ont 864 dablia par
analagie avec len dbcisone que, d'aprés e hadih (edition}, le Prophita avait rondutd sn otles
martiére. CTeat que, pour une papulalion qui risquait scavent d'aveir moif, comme Fatait la
populabtion de FATabis T"eau aveit wne valsar inesimebls, secrus d'ailleurs pir Do Goran, qul &
fast o Feaa Yélément da purification par axcellance, pour las beacina religanz {(abluticns, lavege
ded morld, sk

La droit muguiman digingus d'abord las azur courentes qui sont ree nallive: Aeuves,
riviered, mer, Tout la monds ¥ & fgnlamant droil, et l'on ne peut sen APfraprier une parte,
d'une mariry sxchusive, gu'en l'isolant, par exsmple, dane un rcpant,

Une pennde coligoris somprend les saux de touts natura qui se trovent an totalitd wur la
Fonds d%ane pmpridtaire, Colles-lh 2ont s proprifts privie, ot il peut s refoser 'ussge b tout la
monda, gumque |a loi lui e one ohligation merale d'en donner b scux qui risquent de meerr
da sl pu de pardre leur récolbs,

Enfn pour les sfux qui ne o0t ni 7es pullioe, ni propriéld prrese, a Ini en rigle |'onapes an
tarant smpte de la peine ot des bessing de chacun.

Ainad, eahui Qui crawss ou fore un puita ailleurs que dane son fonda, se sert le pramisr, da
Teau dans la mesure das ses besoine. Apre lui, viennent ke voyegeur, len habitants du paye ,
i les oopesux de checune de cay troin caligories de bénMiriaires,

Grant pur saur qui appartennent en commun & plusieurs individus, & 3#Hwal &
roglement amiabls, le partage ven fipit & heure, ou & e jauge ou par tout autrs proceds
donnant dgalemant setiafamion & Wwus leg intérile &n conflit

p. ZT6 - Dw Bources. Une source appartient pux hahitana d'une localité, qui se servent de son
oau pour irriguer st pour abrenver leurs boupenus ot leurs beatinuz, [Ceat #at do choses et
admis chex euix) do pinérabion, sany qu'il ¥ ait parmi sux sucun qui prétends svoir des droits
exclurifs a tout cu partie de cetta souree. Main cortaine des hahitants 4« In Jocalitd en queskion
possbdent das terres ot dar jardine sn aval de catie source, sans que lod aubres isnt sucons
tarre g antre chows de ca coté-la. Or, las proprietaires des terres aitutes en aval de la source
veulent profites de Pexeddent de I'ean pour irriguer lenrs jardine o leurs potagem, qui sa
trouvent dans ls barrain nu. M ceux qai ne possedent ni jerdin ni tarrein de ce coté-la
wveulant partaciper avac ooux & F axcédent de Peaa, soit pour le vendre, soit pour la donner
Eratuitemant & d'aakres, Cet axeddent Goil-i] profiter 3 tous les habitants de la localits ou
salement & crux qui onit 18 propridtd des Lerreine situds 2n avel de la source? 81 vous admettex
cotte demiten solution, ceux-ci profiteront.lls de Teau prr portions égulas, cu
proportionnellamant & Ietendue de lours Tonde supérienrs puin ceuz qui le suivent, et aine da
puite?
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Ewpliqua-nous cela st répands-noas k ce sujel poink par point car c'est une afine qui sat
ruberdan ndt & vobe maniire de voir qui set assisibe [par Allsh], Puiss Allsh nous faire jowir
i voire conservation Ak nous fure profiler de von vertueuses bénedictions !

oo’ Allah ...) weas henore! Ceax des habitanta de ladite Localitd qu! possedant des tarres ot
des jardine ont plus de droite que tout subtre & Usxcédent de Peau en queskion & mison de ce
qu'ile #n ont |a powssaxion. Quant aur antres, il n'y ant ausun droit.

Ces proprifthives privilegiss irripusront en commangant par e fonds superiors, puis les
fonds immediataenl infbrieuns ot ainai de suite, ainei qua cels & &4 rapports d'apre le
Prophfte - quAllah répande mur Tui Tes benadictions el 1oi aceorde b saut! - au et de
Mrhemir o Marinib,, deux cours Tasu Sa Madine, qui prossissent avec 'eay ded torventa.

Al-BPardji a dit en commemdant oo hadith: "Cala s'snlend du eas ob lee planigtions ont 64
failes d'abord par coux qui sont sn amonk, puis par cens qui les ooivent of gine de swits, ou
bien lerncpy'ile ont planct & In meme dporque (main Aflah e asit migux), o0 hisn Jormou'on ignome
'ortre dans epwa] ila ont plants,

Cunant rur fonde eupérieurs (al-ala), on dablit la (p. 278) praference anbre suz soit Fapria
la priorité { en date), spit d'aprée b proximitd (dy Peu), Ainsd - ajouts oot subsar - au ms ob le
prnpriatliru du fonde infErisur & planté ls premier, il aurs plus des Sroite [ql.m lak pubren) &
Taison da sa priorité en dme. En ofiet, Cesl un droit quiil & aoquis ab une jonissanes qu'il & sue
avant touy lew sufres”, Cast avsai de mm Fagoh que 3a rigFle vobre queston, Bl ¢ est d' Allah
qu'il faut implorer I'sasirtance,

Bayyidi Mishah ihn Mouhamnad b Abd Allah Al-Yaelisouts TV, p, 132 ot 133,

Las habitante de HianSehirour (7} etaisnt coproprietaires par indivis diine sowros, dont ils
se partagesiant Meau wotre aaux, s cing rigoles, d'sgels importance, Mais les pyants droit de
checune de cos rigoles prenaient "eau d'une maniare rrdgulitre, qui Iéaait lay intErets du
fuible, da l'arphelin ol do colui qui e peut défandm san droits. Bn axaminant maintenant lear
nituation ot Jed voies légales qu' fla doivant suivrs, il o en informérent, at, en ayant prin
connaiggancy, ile requérirant témoiphinge contre sux-memes, qu’ ils se ot miy d° aceord et
quTle aa sont engagds b ot gue F irrigetion nit liez, dane cheouns des cing rigoles, d* aprie un
tour de role détermind, T eau étant prise, dans chasune rigole, par 1n propridtaire du fonds
supérienr, pais celed qui vient immadistament apris ot sinal de suits. Lomsque In prepriétaine
du fonds moperieur aura prie son tour de rele, pmdant s nombre T heurss conveny {car ils ont
pariagé l'apu ot &0 ont attribué & chacun ane part proportionnella pur sitlone de an tarre) of
una fois Yo nombre de o8 heures divrigation dcould, il leiase passar I eau char son voizin
immédistament. infériear, &n ommenpant par Ies fonds supdrinurs, chaque propristaire
retenant I eau pendant e nombre 4" heures qud lud sst attribug, Cette convention eet-alle {p.
219} vulable ot oat-alle pxdrutsire 4 I* enconire des nbaents, parmi les mineurs sane tuteurs wt
len femnmes, saane quil soit Etabli gu’ il ¥ & wtilitd et aventage por celui qui 2" y conforme?

Si I' san provient &' une pource dont ils sont copropraftaires, ils pourront sa L pariager, o
toun sont
& accord & cat agard mals aprés qu'on aurs i reprdsenter las minsurs par yme personne
nommeéy par ke qadi ot qui parlagers an leur nom. [l en ast de mema pour les femmes qui gnt
drait b une parlie de cette sau; il (aut fgrlnmant qo'elles conpentant, wi glles ne sonk pas en
tatelle. i ¢lles ¥ sont, il eat indispansable qu'il leur soit denné wn repreassnianl qui pariagers
en Lar pom, Lovegque tout e monde sara d'ecoord sur b perlage ot qu'il n'y aurs pan da
prejudics, To paurtage Sork axeculeire,

Meme ai Feat desotnd de la thorlagre st provient da ln plaie, sana gua son origina soit
Vobrel d*un droit e propridcd, 1a Jod, an ob can, st que 6 propridaire (du fonds) sxparieur
irrigue, puin, lovadqu'il wekeyvs spn irmigaton, shandonne U'spu au propriéaire Simmédnlement)
inferieur, nins qu'il ext #abli par Ia "sounna” (badition} & cet dgand
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In Allag, T-¥TT, ppd?-28

L juriscoranlia nommé ci-desscns fut conmulté au ket Fone Lerre ayant une squrce d'edu
avec laqaelle on Tirriguait Puin vint un torrent qul dispersa Feaau de rette souree il y w de cala
anviron trents ang, at 1a terre demenre s irmgation. Or Peau de catts source degridde
pasaait gur la terre d'un homme, & qui les halutants de la métairie an question demandérend s
perminxion da ereuser dans son tarriin ot dane ex propriété nne autre vigols (p. 2540) dans
laqualle zouleit I'ean une satre sourss, jusqud ce quielle arrive & lour rigales, pour laur
permethre dirriguer loar terre, Cot bomme leur aocords Frutorimation, mkis st sequérent
tdmoignage qua, 1 jour il veodrail leor retirer Pautarination, il an surkit 1& droit, ot il en
dredss un kcte oontre tun, La rigole fuf creusses ot e individus e question i'en servirent poyr
Tirripgation pendant on cectain tempy Puis cel homme vendit Feau dont 11 s'agit of remit &
Tachetaur ' acts suadit. 1| ¥ a déja quinze ann qu'ils irrigmnt b champs au meyen de catte
rigole, mvint ot aprés s venta, jusqu'h o jour. Or, & présent, Fachataur de 1s terre, détentaur
de Facte susmentionnd, veul leur retirer Paotorination, en se préivalant dudit aclz, Gua decider?

Bi Firrigalion de cette tarre ne peal avoir lieu qua de 1n Cugon qui beor 4 #4 permise, 1a
propridtaire du fonds sur leqoel passe Teno, n'a pan le dreik de 2’y opposer, On tient comple, id,
Aa I'opinion qui admet s caracthrs obligacalrs de ¥ waance, dans toun len can, minei que cola 1
ité jugs par {le Whalife) Dmar, quo'Allah soit satisfeit de luwif

Thn Allag, T.VIII, p. 29
p. 381 - Des Rivikres.

Lat rivernins da la rividre appoite Cued Marmouds Furent an contestation ave: des
hommes de Fus, Au raiet du curage 5¢ ot Dusd, go' ils voulrimt entreprendoe: afin d’ en
mugneenter s ddbd pour irmiguer Lears polngere et lours vergem. Les hommes de Faa
refushrent. La queslion p #4 pxaminées par In jurisconsulte oi-desoas, qub o repandu an cen
(Fhy 20T

Lag propriftairen des muisone se Tengent ¢ six catdgories, quant & Motilith qo'ils rebremt
da ln rividre en question. La premidre catégorie comprend ceux qui aménent une parte de I'edu
de 1n rividre chex sux, pour nettoyer len Ibrines, ou pour ali menter yne citeme de leur maison,
pu pour wn autre uangs analogue. La dewcdema catigorie axt Tormée par ley propriftaires dia
puits qui oot alimentéds par les infikrations. La troistéme categoria comprend Iea propridtaires
des canaux et des latrines qui se devarsant dans In rividre, La quatribme catégorie ant formée
de riveraine ot de cenx qui demenrent out prim de cette rividre, La dnquitos catdgorse
comprend orux qui jetlent dans bears rues of leurs avenues lea ordores of Ia Larrs, qos les
torrents ot Jea saux de pluie smportent jusqu's les jeter dana la rividre en question. Exfin, 1a
sixibzoe cabdgarie comprond ceax gui se servent do 'ean de la rivibre powr irriguer leurs
plantatdons, abreuver leurs bestinux cu pour ' sokres uangres analogums.

Je dis quiaucune de one cacdgories n'eet tenue du curage de Ls Fivikoe 0 question, Dowr én
waintonir F eau o an augmenter le débit, Chacun d'elley peot rebirer de cetta rividrs Totilic
i lud eorvvient, dane deal o 1 rivigre s bouve.

Al-Wancharisi. T.V1IL o 13 et 14,

Le jorisconsults ci-dessans R conmaits aun sujet d'une longae rividre dont Tes says
dapcendent. des montagras ol qui en arrivant sux cultures, Teneont™ an amont un barrage, s
1" sz vient tomber, pour prroser, nu moyen dune rigols, tout un champ ddermind, Liean qui,
vinGMrynt soun 12 harrmpe, couls dena |e T da Ls rividrs, sot armiubs par un pute barrage,
grice auguel les riveraing du secend barrage peuvant itriguer, #f aingi de suile josqu's 1y Gn de
La rivikrs, Or, parmi lea rivernina du premier burrage, par sxample, {1 an et qui 22 digposent &
premdre Peau antre ley danx harmgm st veulent s'sen pervir pour irmigoer une parlie 4z leor
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Lerre, crdant pingi une nouvelle oeuvre & Fanconitrs dem riveraings du harmge infersur, alors que
Vennz da calui-c provient du barragn seperiour, En ont-ila Ligadeomant le droit? {1s arpumentant
de 1n fagon suivanie: L'ean sort vie-k-vis dot nobre terre, done alle nous apparbient " Ont-ils o
droil?

Ly propridimires d'wn barrage qui ont Lo possesclon de el qui inEXre & trivars, qui sa
sont Hablin sl ard plarmid des arbwey & oibd, ne peuvent plos s voir inbmTepter cotle ko Pl un
rivernin maparianr, car iln y aml wn drait anldriewr &t on oot ew 1n peesstabion. L'opinion L plus
solide st quas In posssaxion da 'eau o nquisrt pear 1s priorkd e deie De mbme, les
progribtaires du harrmge (p. J88) infdrisur aurant plus de drofl que Laul aube & Paaw 56 b
Tt rrugm updrinur ext (phos) rcmte. Ao eonbraire, b barrage aupdrimr aure plus de dreit b
I'tau, & bw deux dlablinssmants ont 2u liso & ln mame dpoogues o K Ls barmage mpdrisgr st
plus ANt

Im Allsg. T ¥101, p. 18 =L 29,
p. 284 - Do Rigoles.

(e rigole exl posatddés an commun par ey propeafiaines de fords wapdricurs ot de fonda
inférieurn, chaqua enktdgnria de propridaires irrigant pendant deuw jours, & tour de Tolo,
Loragu'ile nfont plus basoin de Neat, ile la laissent couler qur les Fonds infirssurs, fogqu'h oe
qu'alla vienna se jetar dans ke grand Qenve. Lag proprifipires dea Bnds infrieury orébrent alors
sur eg cours epn wn monlin qui fonetionna pandant wn cortain tamps, en dehare de 1y saison
des irrigations. Les propridlaires sopérienrs (p. 285) ayant vouhu, par La suile, o & Jeur tour
un autrs moulin, les proprdmires rfriaurs e smpbchirent, allAgubrent la pedjudes ot
invoquirent lmr priorité. Guoe decider?

Je nn conmidire pan cette rigole comme renbrant danes e cabdgrria dea coars d'eau, mar
Tamguals W preminy oovopant & Te drat de éréer un suvrage, [ n'spparbmilt & personne de crder
#n Aamont ou et kval un Sovrkge pouvant e prdfudioiabls, Quant sux propriileires e Fonda
supdrizurs, ils ont b drorl d° deakir on mowlin #ils le desivent. He dsposiront snauite du jour
dpai lewr aat atbbod, powr Taire marcher lear mouhing, riguer st Taire es qu'il lear plairk. L
vt s cdrerile Appartemnent sux progcsiiaimme infarisurs, Mais ils ne powrront prockder au
partage de I'sau en deux moitide, s ¢ n'est &' un accord unanime.

Isa ibn Tinar. T.¥T00, p. B0

Lea prepridtaires dut rignds ont "habitude, lormgpes 1A sécolte & benodn Fécre irrgpodes, d'y
travailler Wus, cenx dorr bn Larre sat snsemencés ol cemx domt le champ ne Tast pas,
Aujourdhui un propriftaire dont s chemp n'sxl pas ensamencéa refnas de travaillar avec se
aybrey, sare-t-il oblige de len aider?

&i Podlité da ln rigele n'existe que pour conx dont 1o terre el ersemencés & l'epoque des
Favens, bes frais en seront & lowr charge excdudvement, Main o son vlilitd profite & tous Jag
propridtaires de la rigole, & quiconque #'on servirm dans ie suits pour irvigusr la rédcolts A taute
dpoque, leg frais saront & la charge de tous, mais les propridtaires dont In tarre sot enssmencés
supporteront une part proportionnelle & laur jouasncs astuells et futyre, tandia que {(p. 268)
Ter autran ne len supporisront gu'au prorais da la ouisasncs fiture, car il ne rémlis pas (paur
eur} de ces travaur une ublité immédiata. La plus vraisemblebls st qua cette solubion
yapphique, qua leyr eau appartisnne cu non. Tella eat 1a solobion qui &' imposs en dreit. Mais
ils ant, apris cele, In facultd de repartir 1a jouissnce de la mandre qutil oor pladt. Ao rest,
Alluh la aait misnx.
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Abov Bn'id Farsdj ibn Loohh T Y111 p. 24 &t 28
P E97 - Du quelle mansm ceux qui ont o0 dreit b une meme rigoles dorvent-ils irmigoer?

Belon Ter ragles poadns par 1o Prophdte en malidrs d'ean, on irrigus dabord les fonda
Supdrituss, puid U gul viennant immediatemant aprie, st ginsi de suits, Cabbe mgde ne
sapplique d'eillenry qu's et qui n'sst suprtls & pucun droit de proprided da la part de
parganng, comme 1 pan des Larrents et lea auiren saux aneboguse Ainid, cquand e pluie tombe,
I propriflaire du fopds (p, 288} auperisnr paut I'nmeaner par des rigoles iar sof barraan pour
bes bupodiny da Iivrigmtion, Guwand il pura prin la nderasairn, ls propristaive du fomds inferleer
amdwg I"'sau pur aon terrgin dang lea memes condiGiona. Le droit & Feau appaurtent d'abard o
propridusize du fomds supdritur, peie & otlui gui vient immAdistement apreim Tui, da la e
ansr.

Mais les habitants dun village qui aménagent un canal amenant F eau de 1a rividre, ne
sont pas soumis & oon reglaa Leure dmils gur cette nau sont dgaux, at il rrigweni
cmfErmément A {'uange mivi par max. En pareil oas, le propriftaire du fonde infirlenr pent
irriguer avant ks fonds ropérieur ou inversement, dans 1 meture des hesoine de chacun.

Aunihoer A El Honsall, L Terycuhi (BinLtere ds 1'Equipement ot de 1a
Promodoa Navonsla)

Tl Lopldation dos Faux s Maron

In The Arab Centre for whe Study of Arid Zomes and Dry Landa The
Firat Amab Bympatium 0n Water Resowrees, 1873 November
19T, vol II, Water Laglalation

Puobllsgher; ACHAD, Darnasras

Year 1 Hs

Texi

Mngi e Muroe vest datd don mode des saux original dont 'easentiol ast bied sar des taxtes
juridicuas miy an placy de 1814 & now jours. Meis catte Ingislation résarve une prlacs
particulibre pux seurces religenas ninei qu'sux rEles coutumibdres ..

Los sources religemasn. [1 Gaut en effet insister mar s caraciere ancestradomant religear de
I'eau, car, I'sau n'ast pas peulemnt un dew éldments constibutife dn la vie, ane sebscance vitaks
necesanire & Fexistenca maia sumsi un instrument dn purification dant Aucun cusulman o
ceryrpit manquer. "Au mopen da Feaw, nous avone donnd la vie A toute chose”, dit ls Coran,

En regle generale, In religion tonsidire que la jouissance da co don du =el qu'est Pesa doit
sbre pariagées sntre tous e membreas de la communenté al non eccaparmde par gqualgques
privikgifs. O'eat sur cea bases qu'ont &6 flahlies bea premisres Tiglas juridvuss relabives &

I'eau en payw musulman ...

p- 022 - ., Las riggles coutimierte qui sont be seconds spurca juridique, s'oppaosent parfais A
artis notion: dans les campagnes marocaingn, 'san eal scovent un bien collectil, c'est-a-dive
réservd b ung callartivicd détermind, # non § wout le monde.

Mua il o'y & pas des rhgles péndrales &0 o0 qui conceme led cutumes, Ly quagSons
sl rdsts par oed couturmes & propos der eaux sonl toujours des guestions ' n, ds
eqpnbngencey lacales ef, souvent Fapportunild ot L ligidation modamne réserve une plas
partcolidre auz ooutumes (article 2 du dahir do 1° jullel 1914 wr la domeine public; articles 2
ot 7 du dahir du 1 scot 1988 sur e rigime d'ovax) ...
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p. 93.€ - La non reticnalipation du droit coutumier. La rationalisation de ca drad deveeit sleutir
notammeant a la suppression 3o la regle dew "usagers de 'wmon ™ qui represente une injuxtion,
car la distribuibon dew Lours &'eau devrait o'mTectuer 5o prorata des supsrficies irmigablan, s
nof. par rapport  |e mitpakion des torres Mace au fleuve ..

Anihoar HEahhal Manmulf

Tiiler La Prowsrtlon de la Regpouros 0 Eao su Maroo

Poblisher Univerwils da Bordeaus - Faculbs de Dhodl, dey Gl enoss Soelales
ot Polltiques

Yeonr: Jain 1B}

Tewrk

p- &3 . Dans d"autre coutumes, et lo caractire communputaire de 'eau dorgine non privative
gui domine, Cest bo cas notamment chex lea Ait Bourid dany le Tadla oh est parlagde an paris
fgales emtrs touter les personnes véwidenrd dans la faction, ¥ sompris s dmnsers, & condilion
qiils cultivent, Dans ox syatkme la parl Feau sat atlachdée eu fonde st el sat inalidnable.

[l sat & remarquer qua ce sywlime tommunsutaine s rapprothe do syelme du droit
muaralman, Toutfris una difference essenticlle mipars s denx rystimes
3i la droil musulman congiding 1'ean non privative comme una choss dutiling pemdrale
Appartanent i 1n communauilé musulmanes, b la dispesition de Lne cons gui peuvent en Lier
profit et l'amner jusqo's legr tayrain, certaines coutumes la considbrant comme Stant a
pripridd colleclive do grogpement wur 1o tarritoirs duquel ella prend neisapnes.

Faul Roché &crit & oot dgard qu'il ¥ & " subslitution ds 1s notion de térritodes ceibal &
potiom de commynauld musulmane.” ...

p. 87 - Cen préscriptions préwaient dee smendes pour coux qui detédriorent lea harmages, les
miguing et b baswin, pour ceur qui refoasene de parbsciper sux travasus enlrstien d'inéret
eolloetif wt pour ceux qui détournent b eaur ., Elles privtiant uniquement dea amandes,
Jamais de peinen corporellen.

Les pinalitds mont prononcées pur la jemas de la triba (assarmblés)

Pour ¢a qui mst du eontrote de la répartitio de I'ean, 1a jamua nomme un perde des eap
(amazxzel, jurray, chaikh, al ma, fagsal ..} Ceat on guvde dos saux qui donne Falert sk proveque
Tassmblén das nragers pour les répartitions urgentos ot les réfections du réseau da
distribution. Clest hai qui #at s temoin principal eu cribanal des eaux. [1 eat charpt 2o
surveiller Te canal et de conatater les infractions et les débournement Fean, qui partaut sont
afvérement punis. Poar avarir lea usagere dloignée qua It moment et venu da "rendre” Taau
au subvant, |4 gurds des eaux allume un petit few su sommet duns colline du jetts une poignée
da paille dans Tesu; loraque 1a paillle arrive au deversoir #n service, Tusager gui finit son tour
céde I'tau au muivent,

Lo droit penal eoutumier Fait souvent 'objet de recuedl ou “kanoun” [ n'exdt pas sana
intéret do reproduire #6 quelgues sxtraits des kanouns concernant la protection de Veau dans |
rigion de Figuig, "Celai gqui dérobars 'eau d'une ségui paisra uns amende de dix dingrs™,
"Touta fernme qui Invera du linge dans la séguin Tighzet peire une amende de dooze
mouzouha”. "Celpi qui fourniva des renssignementa sur 'ven de 1a ko & un (p. #8) habitant
de la tribu woigine dens |intention dnider les gena de cetto dermnidre tribu & an accaparer une
partie peisra une amenide de quales conis dures et sara expaled de 1n Tribu. "Catte conbame
pénale s bepuroup dvolud aves Poxtonmon du poiveir do makhzen (pouwgir da I'Etat.)

Aux pénnlitée prancncdes par lo jemas, s sont superpoeden ou subsbitufias d'eutres pénalitds
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premancées par le Juge du makhzen qui ne peut S&sarmnais eondamner lae contravenanis & das
peinms do prison. Dane la pratiqus, bs juge du melhzen et saini de 1o connpizsance des dalits
par ls jAmas goi résta charpie da Texersise do la police dep eaur ol qui conbinme & appliquer
dex amendes cotulsbvaient avae las peiney de prisan pronancéss par lea juridictome de THul,
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Eihnie gromr HFRG DAMARA

Anthos: H Veddar

Tile: The Bery Tamary

In: CHI. Hahn H Valdor, L. Foourde, The Nathve Tribes of Booih
West Africa

Publixhas: Frunk Caps & Co. Ltd

Year: THZE

Twxt

p. 70 - Lawa and Customa - 1. When I commenced, two decades ago, Lo enquire as Lo Lhe laws of
the Berg Damaras, my quastions wers not nndarned even by intelligent Barg Damarar who
wint will varsed (. T1) in Lhe Tore of their people. "An obgeet, such ot 8 Berg Demars has not
anyihing liks » Jaw”. Mot even Lhe tribal arer in regarded a8 (he property of Lhe tribe. All Lhat
is claitned is freadem of hunting and of gatharing af “veldkos”™ with which to supply daily wanta

T the same manner the water placer of Lhair tarritary wems serybndy’s free property.
Without asking anybody's permission Lhe traveller ambd water his stock and graza his oxen.
Within the tarritory. which he oocupied pe 8 free man, he, however, considered L game Lo be
hin property ...

There wos no court before which b could bring kis complairm with Lhe result Lhal might
wan right. This almoat lawless sate can only be spluinet by Lhe fact Lhal Lhe Bewy Tamars
hed ned enjowed Freedom For @ swfPiclenidy lengthy period to svolve B logal system and by Lhe
fuct that he did not yet feel firmly snough setablished in his wrea o have evolve? property
righls, and morerver by Lhe fact hat ot the most tan to thirty persons Lived in ons community,
without aver having produssd an sctual chiefainstup, let alone a union of all Barg Damerans
wnder thair own prramount. chief.

2, The only rules which may ba regnriesd py having the character of lasr are thoss
regulaling inheritance ..

f. 72 - 7. Hor do the Barg Demaras kmew yuch n thing a8 & session of & eourt. The elder, it is
trus, conmualt at Lhe haly fire concyrning sverything which mmy contribute to Lhe walfars of Lhe
village and dimcuns all meagures which have to be taken 1o prevent disastars or to denl sut
punishment ..,

Ecthnir gromp: HEHER( SFEAKING FEOPFLES OF EADEODLAMNT

Anhor H. ¥Veddar

Title: Tha Herero

T C. H. L. Hahn, H. Yadidar, L. Fourke, The Macks Tribea of South
Wenl Afrira

Publlshsr F. Cams & On.

Yo THZR

Taxt

P. M3 - LS. In reapwet of land and ground eommunism holde foll swey ameng the Harere, Land
und ground are bribal property and not the property of o dhisf wnd still Tans Lhat of en
individoel. Every one grazes his catile whare theve in griss and waters hin eatile whare he can



. 5.

find water. The sepmats chieftalnnhip have indeed gox cheir capldialy where the holy fire burna
in proxmicy to the ancsstral graves, and have come to Larme with regande to definite partars-
landy Tt thers ara oo beyndary marthe v demark mch districts, end there i no law
whatsoeser to pravent the ngmed from graxing his eabils wherever it pleasas him.

18. Dtirponal of land or ground for payment o7 a2 & iRk 18 unknown o the Heraro, for gs Lthe
tritml térritory is bnlml property no chief may deposs of ity less still another individoal.

p. 195 - L The powera of adininistering and maintaining jusdcs are vestad in the prical-chisf,
who has thres t¢ six specially aminenl men & support him in Sve administration of jugtica .

p. 196 - Canea where & hungry perinf bas slaughtored and eatan an animal belonging b
anolhear are naver inchaded under salUsthefl Such @ detd ie not punighable s it wan regurdad
wn “thefl of food”, Tha driving awny of cattle in order to enrich onesalf in, howeyver, puninhahls

Axn b J5. Malan

Ticke Tha Herero Spealng Peoples of Esckoland.
In: Clmbabais

Yeoar: 21 Juns 18074, vol. B-1-4

Year of survey: 1988-T0-11

Texi

p. 113 - Bocial Orgamisation, The momt signiflant feabare of Herero aocial strocturs is the
practick of doubles deseent ..

Deuhle degcent comprizes the rechuming of unilinear dencent through tha mother and
through the father, thus produdng utarine kin groups called "omasnda™ (sing. “eanda™ s woll
s agnetic groupinge referred to as "cbuxc” (sing. "oruzol .., :

However, on closer examination it seen becomes avadent that w "eanda” and "oroze™
raprasent entirely different fanctional intorests, sifvce roesdence patterna, religlons povvitios
end exarcise of autharity in the furly ars eqganised aceording to pauritinesl principles, while
the mager economic Fanction of the ;ontrol end inheritanca of mmmble waelth i3 confined o
utaTine groupings (Malan, 1872) ..

p. 119 - It is guite commeon for the manipulation of sathority ameng Lol groups éo talie place
within the framework of the age-sat orgrnisation. Thie may bt nexssary in order to soitle
candlicts ariming fom the comamanal atilisation of pastwres and water-holes by different
residm il groups not hiving the seme "sanda”™ or "omezo” Les ..

p. 123 - Aparl frem the few areas where gomple forrow irrigabion is prachised culbvation
generelly Lakes Lha form of alifing, mised crop horticunlbars
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Apthor: N.l. van Warmals

Title: Notes on ibe Esokowsld (Soush West Afrlos aod lis Poople},
Ednolopical Publlcackons Mo, 28

Puh!lchar; Dypartment of Natve Affwicy - The Goveornment Printer,
Pretoria, Unlom of e Souih Africs,

Yonr: 1851

Taxt

p. 27 - 98, Orwrilg Lo ther scareity of water and graxing the family units which Lva kogeiber are
elmost invariably very small and séeasnrally nomadic ...

P 3 - 138, With lew exsprions the Kaokowsld cale folk do not bother to sirk walls and
therefore coneantrate wath all their acock near the open witern, thersby over-graming cartein
areas. Forbunately water colbents in many places duning the rminy season so that then the calttls
can b dinpersed Al over the country ...

p, B0 - 188, [Hettentota] Sons who tharry are oxpeeted to contimus to live with theic fathers ...

When a son wishes W Lve somewhers elee, he merely poss awiy and soltles whers he ke
He does not requive the permipgion of the hepdmen, or of anplbody slpe, Nor may anyons obyect
Lo his seltling wheve he likes, provided he does not cause oouble and neenvenience by his
proaxzimily ...

190. The inheritance of ircigabla lands gnas from faibher to son, end 61l sone gel squal
share _..

p. 51 - Mode of setlarmomt

1856. The Hotenkot populatin wms forosd 0 becxne seatUed when it took to relying on
irrigation For g living, The felde require 80 much constent sttention and the oecennity af
ufilining tha water aupphy all the yrar round] in a0 great that, by must ramein near Ghair lamuds
ell the time, But though they have heen doing this for decades now, it hes effeciad litle change
in their mode of settlement .,

p. 53 - 215, The ownership to land is o malger of common Inewledge, Thers never are disputes
about garderns. Most of the land is alwayy veed ...

Eilhnly groap; MANA

Author H. Yeoddar

Tithe; The Mama

In- CHJI. Hahn, L Yedder, 1. Fourin, The Muilve Tribes of Boulk
Weni Africs

Publlahaa: Franh Cass & Co.

Yoar: 1ma

Text

p. 142 - Unngw and Laws. The Chiel’ with coutstillors and magistrate is the ropresontabive of the
Taw ..,
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Tha cenuncillors ame alecied at & muss eeling, and at the same time Runction B judges.
Decixions by tham are mgurded as laws by the bribs and their santences, paesed under cha
prewidency of the sldest among thern, are szetubsd ...

Az the Numa poansssa 4 very fine sense of jostion and injustice, lagal disputes are oot all
WRCOmMIIRA ...

p- 144 - The land or their tribal territory can under ne circumatances become Lha property of an
individual, neither it it the jroperty of the chief, He hes nat gol tha right to disposs of <r to
give awsy anything of the territory which, in all respeia, is regarded ms common tribal
progmriy, uiless the money rectived be divided amongel Uhe Camilins of Lhe bribe, afer ey
have conssncad to sach & sale. The boundaries of 8 tribal terrilary, however, ars not Axed, All
lands and grounds where members of » bribe have previoualy graced {p. 148) their herds ot
lived, are regurded as borritery of che tribe

They had rights of pasturegn, hémey, hunting, springs and walsr abe

Eihnle proup: HAM (HUNG, ZEL, BIISHMEMN)

Aothor: Edwin ¥. Wlmmmn

T Thoee Who Have Esrh Other Ban Beladons to Land

Io: E. N. Wllmssrn »d, We Are Here. Politdes of Aborigengl Land
Tenurs.

Publisher: Unlversity aof Callfarola Press

Toar 109

Teoxi

p. 42 - _ he relationa of Sun-spaahing pooplas to land hava bamn seen an entiraly

aulsch thonour in origin and development. The underlying molive forces Drming thesa relationa
have been ptribuled principally to seological imperatives camtred on reasurce procursinesnt
naceamibnn ..

fan langd tenurs, howmver, far From being an ecolagien] ghven, is part of thsl social universs
negpuated by San persons in their day-Lo-dey interrelalons with aach other ... negotlations Lo
Tesclve intarpersonal and inbegroup conllirle are a conatant aspect of San 1ifh. Land, and
Tights to its mcoess and use, is & continually recurring factor in these negotistions ...

p. 47 = ... in al] twse phaliss [some combination of smlagical and Masrian medels] "phenomens
surh g kinship, religion slc., ars analyzsd ns “functonal nacessities' in relation to U lawel of
proguekive foroes” .

... Whal has been missing ... is closs attention to the constraints that sece] elations
themeetvpn impoan on U forcea of production, or, more cogently, the dymamic connection - the
dinlecils - betormen social relations of production and the productive environment. Allention ba
these connectiona opena e wey to anelyxing their integral coordingtion in specific scciabies.

Theoretical Considerations, The constifigion of land Lamure in Ban socigbine in Lhe logical
Tetua For Unis inverligution because, in coniragt ta the ecologieal concepl af territory, whith
focuser on produstivity end means of production, it locatas people in Lha social mateix of
Telations {0 land within whivh prodvstive ertivity must ke placa. Hitcheock (10201} nobes
that virtally eviry anthropolagist who has workad in Lhe kaleheri has mentoned Lhe
existance of Ban tarritoriee ..
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p- 48 - . Lhe struchyrg of San land Lengre o boen gver lookeed ., Uhoas authore view their
subpcl group in isolation .. Lwese pecplss share cbructural slemanta of oemership and tempre
common t4 a number of ascistiss in soulhern Afrim .

p. 42 - Ownership in much societiea cannot be abaohals beraass property scgquires il critical role
in & specific nexua of ralationshie . Qemership urvnlvag being bound within a get of reciproeal
abligations among parsone and Lhings .. lenda end rights b ils wes musl by gulyst ko o
etmplex of clerme ariging from Lhe sorinl matric

For foragers, na for enybody alsa, parsana creata pronarty. They craata it in refaranes bs
ench olhar, not in reference to space or Lha use of objects in apace. Produrkion Lakees place
wilhinn n concepton of property - wilhin s comeepiion of parsong in relaon o aach other wilk
raspecl bo place. Within that coneaption, Lhe aominl rules and processss of the ™intion of
production ars s Rully articulailsd for foragerz aa for anybody alss .

p. 50 - I Laka the "atiributes of sosinl pogition” by which righta to property are sbtainsd ko be
writailed mmply by virtue of nebve membmrehip in & groap, that is, by sseriplion ot arih or
adoptive Meorporation ifilo & specific sat of ralsled parsone ...

oy idenofying tha dislectc etween person and proparty medisted in & social Aeld, it
restores Kinship to that central logic of cultural relations Prom which it has been analytioally
divareed by eoologieal-Marrian model of “ragers” ..

.- proparty ia remowed Fom Lhe arena of pursuit of meana b overcome necassity and is
mituniad whera it ia, in facl, {p. 61) crealsd: in the lkaml definidon of how Lhesa manrs are ta
be pursuad Foragar relationa to proparty (land, chabials, etc ) cene Lhon be peen ms inhering not
in p diffgrent naturel ordar bul in a eultural arder Lhat crganins persony and relatons af
productions differently ..

There iy agrement among Tessarchers on the scological-grographic correlatas of Thu land
divimicn: gpace in partitionsd such Uhat esch demarcs ol sectitm of Lland containe anongh food
and wakear repourcas b auatain the usar groap in all but the most unproduttive yearn The bagie
unit ia eallad nloré (plofordm} ...

p- 53 - Hul it in not land ibself Lhal in inherited What actuslly in inherita] ia a sob of etabus
poaitions hinding an individual o 8 nelwork of cbligations ceed hetween pereons with respect
toland .. ...

Thus, an individusl Thu's benurs rights in bnd are p dynamic fundion of s regional
kinship net defined initiatly by ascripbion through Bimth inlo & wodal unit end later expandad
thropgh acquigition of membership in pther unity githar by marriags or adoption. Aseripbion in
bilalaral wiih righta at birkh verisal squally in the ngeread of both parents

- B8 - Wilhin thin incorporative sbructure of kinship, the corporete unity of Zima landholding,
devolves foorm one generation to the next Proparty right tranefers conssquent 60 marmiAps ke,
arcordingly, largaly matters of rebuflng prioritees among latent claime by mamber of & BN
coriaort

Fuor Zhu, bride Sérvice read]ved Lha quistion of persmial stabas and Tocatss & marmiags
union with ita offapring within L structare of relation s betwesn persans and places. The
devolution oF propserty begine with negorlabions and preslations bebwaen rrincinale to a futre
marviage, priftarily Fotore eo-parenta-in-law, Wisasner showes thin process in seton through
hxart (hare) prastaticnn, primirily of beedwork and cther ymboleally valued matsrialy ...

p. B - Children born during Lhis period in che woman's ngors will bave Unad locality a1 Lhair
pritary ngore, This confirs Lifslong motual obligations belwasen the worman's natal group and
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those children end, indeed, on theit descendgnts It ia the inheritance of land Lhet is at jasge in
bride marvice end initial residence with wile's parenls, not some few pisces af maat that a oewly
recruiiad bunter may provids ..

Half the social end malerial sappert Ter hin honashold rezides i his wife's sacinl matriz,
for he not only shares wilh tha, they share wilh him .

Thuring Lha period of bride stivice, devolutionary rights in hushand's igors are kapt open
by viniting his primari kin whe reside thers, aflor Lhai period, i househald residance changes
Lo hushant’s nqore, rights if wil¥'s ngore are kapt cpan by vislting her kin who remain them ..

p. 61 - Thun, kinahip, space, and axchange describe an interlocking system of status
reletionship in which individusls are bound within o set of reciproeal abligations Among
persans and thinge, The intarnal boundaries within Lhip systam are soral rather Whan incisional
but are well known and are open to those wilh appropriste social ties. Ownership, in the sanss
in which [ have been speaking, is vesled in all membern of 4 group who apply a reflexive set of
reciprocal tarma to sach other and refer to thernsabor a8 "people who own (heve) aach other” ..

[t is Lhis group of people who form the wiahls sxt of descendant owmners of n plach ...

Authir: 1. Fioarla

Titie: The Boshrmen of Boulh West Afrlca

In: C. H. L. Hahn, H. Yedder, L. Fourls, The Nakdve Triles of Bouth
Weat Afrhca

Publishar F. Cass, Londgn,

Year: 1058

Texl

p. B4 - thern ia no evidencs of any tribal {p. BE) crganisabion among Lham ..
Bach family group fvrms an independent anit by itsel, poaseaming its own group wiea and

authority over and specfic rghts within ruch area goly, In relation to other groups it i
collectively remponeible for Lhe achiona of sach of ite members ...

The moat common causes of intar-group quarrels are frespans, Lhefl and adultery ..
Parther as far as can ke apcoriminad under no eircumgtances will Lhe victors deprive the

venquished of their wermiteny ar occupy mach territory Test harm ot disastar ahould rvercalis
them ...

Tarritorial boanderies are obgerved in 8 mosk serupilous manner even by clasaly relaced
grougs whe art lving on e mowt friendly tarms wilh wach other ..

p B8 - Ar the bead of sach group is & g men or chis®

The family ares with its food and watar mapply, an well as the fire, are all looked upan s
belonging to him ...

In cath group area the parmenent encampment is situatad in the vicinity of Lha main
witer supply ...
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Eihnk group: DENDI (TERCLE IDE IFOES(H

T L Copiums Demdl {Dereles e Dossn)

Eni Couburiers Juridiqoes de FAOF, Tome IO
Puhligher: Lasrrasn, Paris

Year: 1838

Texi

p. 129 . La propriéld immohilre pout dbre personnelle en ca gui conserne la propridté bitie,
sawl len tatan de chels, propriété tetwporaire des dalanteue de ce Hirs; corporabive: les cuves
den teinturiers; collactive: lew puita du village sk pes pAlursges ..

Len biefs de piche rimarvis & chagque vty fiveradn rappomient dgulement une me ku
chef, L'sbmnger 1e paut phecher sans dutéripabion ..

Elhnie groupe HALUERA

Auchor . Nioolas

Title: Dynamigus woclals ot apprdhanyon do meomdes an sein d'une
saclibl Hausa.

Publisher: 1nsritnt d'Eilhaplogis. Musenm Mational d"Hirnles Nateeells,
Parlx

Yenr: 1975

Taxt

p. 102 - Parmi las linur nanoriés & un clan peuvent figurer, vutrs emplacament de Farbres su
du boie paced denit il vient Fére question, des paints d'amu, des "entels”, notamment, les
Erunches coupden aux arbres du clan <L plantdes dane l'enclos do "Mageji®, ainsi que ke grenier
o pat déponte 1a gerbe de semenes gt 00 les divinités agraires résident an saisona séche, ou
l'emplacernent da.la tombe d'un ancdtre du clan. En ce qui concame lea peinty d'emu, ils
cotueertient furtaul Jes clens de "Mitres de 'ern”, dont chacun est 1i¢ & une mame détermings, od
il pdehn ot affertue san apcrificas. Meis un clen paut Gtre i 4 un poita «t I= considérer comme
un d« sy membres, En ce cna, e puits amt traité & 'igal d'un homme: on hai parle, a0 e
nourrit, on i prisente les nombrauxr mambres du clan ...

p. 113 - Nous venena de voir que la sbucturs religiense da s socidté "annse” roposait s un
snsetable de cultes parglidlen of complémentairan dont chacun relevait de I"Héritage™ {gado)
d'un cortain nembre de groupements patrilindairan, Or chacan de cen cultan sst L6 & 1o mattise
de certaines parties de Fenvironnement physique de la socifts locala: seuln les "Chasseurs”
(mahalba) pauvent tuer le gibier, les "Meftres de 'eau” phcher le poirson 1as “forgeron”
(makera) extraire le mineras, o fondre et 12 forger, ete .. Le systéme religieux fondes minm une
division sociale des tachas b base d¢ monopolen hérdditaires. La société anne appareit comme
constitude d'un ansble de groupes epécindisés, de corpe da métiers qui sant auam den églises,
ou tout au moirs des chapalles, des srsembles sosawe & culturels. En affet, nous le savon,
I'Héritage d'un dangt somprand non seulement cortains droits, prescriptions, elliences ou dons
exclumfs, mais eneore une fagon de vivre & part, comprenant des types de comportements, den
protocoles, des denses, des ohjeta culturels particuliars ..

p- 184 - UIn troigidme ordre hérdditairs grocpe len "dangane” des "Madres des eeu” (Sarplunan
rawa) dond nown avens v qu'ils éleient baauroop plus rares que lra précidentis, parce que Lida
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& la prisence da poinls d'esu [lac, mare] et qu'ila s¢ rétlemaisnt d'una origine géographique
relabivemsnt leintane ..

Len "madtres de Tegu™ sont sn relation héredilaire aver la désese dea aaux "Dogawa ruwa’
{le longue de Teau) & qui ilw ofrent pariodiquement des wasrificen aa bord das points d'ean od
ils emareent lour aetivild prinsipale: la poke, Comme les "Chasssura”, ila disposent
dinetruments particnliers approprids & catba getivild

. 195 - Aujourdhui basnzoup de "phcheurs” {masunta) ont abandannd laa pratiqued
traditiannelles, murtout dana T village tois isleming de Madaramfa, ob e "chef de l'sau” ast un
“marabout”. I¥eutres eantinuent & reapecior Lo tradition de lears plires ..

p. 196 - Un Eeuss a2 définit avant tout comme "anne” ou “momulmi” (sin. de mosulmeil. ol
la claswifcation ofizislla de In populacion locale an “animiste” ak “oasalowns’

p. B5T - La premier fondement du village st son puits {rijiyak Ce¢ n'est qua lorsqu'on est
parvenu & Forer un puils dmnpant de I'seu en quantitd nécessaira pour permetind dux folues
habitants du “gari” de vivre en un lieu nouvesa qus I"on peut songer A o'y inslaller ..

La chef da I'ngglomération sera tonjoara choisi dans la lignds do meétre du puits inital, Mais la
découverts 4 Uendroit propice eat I'nTnire dun Malre de I'eeu™

Ce damier prrsranage a, an effel, la répatation 4 pouveir circuler dana las nappes Feaw,
gouterrainea o vivent les drvinitts de Teru (yan Tuwn), avec losguelles il s trouva an relation
d'alliance hérdditaive. Forer un puita conaista avant taut & ebienir Maccord da ces puinsances,
[Yautra parl, nous Allons le voir, un puils eet un personnags vivent, qui doit dtre Besccid & ls
communauts qu'il va ali menter ..,

p. 4563 - Noon citerons ici 1o rinzel du village da Dan Hajers ... st habitants membres da deus
danguna sealement, venant du village de Safo. La puits appandent au clan dee "Yancika®, qui A
daxigné I'un des sieny: Zore pour o'oecaper du foragn e des rituzls witirienrs. Sure obt wppeld
"“Tépoun du puits” (mijin rilival (e puits est conwidénd comms un perscnnegs féminind, Mais le
cholx du Uew du forage g ¢t frit per un "Maltre 3o P'ean” (Sarkin rowa) .

On wvait qu'un puita est vraiment une réalikd dotés Fone parsonnalitd wutanome, pdme
lorequ'il n'a pas &té creuns .

Apréy oo wacrifice, Uépous du puits entre en gelion. L'endroit désignd 4tait accupd par une
fourmilidre On crauzse Logjours un pulkd & endroit dune fourmilidre, dit-on & Dan Hajera La
fowrmilidre {gidan tururuwa} ext, an =fTat, e lign ob vit 1a disu serpent Masharuwa (Buvsur
d'eau? et dent les habitants innembrables {les fourmin) aortant des profondeurs de la terra.

p. 258 . Pour Ia suite, Lo puits devient le probastaonr dn villege .

p. 260 . On voit par cea faita que le paits, nine que s divinitda sant étroitement associés i le
vir de la communantd qu'ils abmuvent st protlgerat ¢L dont ils gerankissant In "sanbé”, Lo mob
"laflya”, que noun rednigena sins dipasss de esicoup 2 seng £omid du tarms frangais, La
lafiya, 7eot Ja plinitude da I'8tre qui s traduit par 1a pair, Ia prospdrits, la bonne fortune,
ey biem que par 'eheencs da maladis, Sens Jeur bisnveillanea, 1o village ne pout A'insteller
ou disparmit. Sans ritusl, Vétablissernent Fomain ne prut tre réalisg ..

A Jiratawn ... Tn chef de village vient péricdiquamant offrir une victizoe aux divinitan
protectrices de aon Adangd a loccamon des rituels propres & alui-ci: "Duveriars de s broosge”
2"l aut "Chasseur”, rftem d'eau 87] est Mgitre de Veau”, vitan des cultures &' sat "Merre de
eubiura” ou rites da pluie ... par exempla 1o ¢hel de canton aobpel, fervent adepta de 1Telun,
offrm chaque annda, cependant, nu disea da sep anclires .. "Noug austi nous avone hirité de
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tod, noan ta demandons de Usau (de plolel™ (Ca mu gare k) 20 mo ¥ yanbe K oks momu de
ruws, Km pade mu. Mu me min pade K, Murghs miki da mewa),

Eithnie group: MAOTRI

Title: Coutame Manur] (Cerele de Dompn, Sobdivislon de
Decugreres dorn behi)

In- Coumumisrs Jordlguss ds 'AQF, Tome IT

Puhllamer Laross, Parls

Yanr: 1518

Yeunar of sorvey: 1204

Teaxt

P 350 - Mota sur le domaina public. Chaque village & autowr da lui waw zone Finflasnce. Len
terraine compria dana estte zone sant la propriéld du village, Oy provent devsnit propridbe
particulitre par le travail de Vindividu qui les awea défrichay, Mais dans sucun cas un dtrange:
au villege n'ast admia & se tailler une propridled privie dane costbs some,

Une tribu ou un village voisin n'ont pas b drait 4y creaser wn puite, ni &y fonder wh
nouvenu village Ce droil esl répervé gu village auguel appartient le domadne, Co dotnaine na
peut Elre aliéng |,

Tl Ler Regies fonclers pastorau s Etuds et propowitions (Repabl e
du Niger), Minigsére de PAgriculturs et do FElevagn. Prognkconoe
nailongl FIDA-NTGER

FPohlisher: [RAMD, Pariy
Wk 100000
Text

. 11 - La ayniimes fongers &an milien pagloral, Degcriplion et fanctionnement,

La mitustion foncidre ag carectirise par la superpogition de plpsisary byper de droits; len
droits tradionnels, e droit morubman st le droit modeme. Nous allons paaser en revae la
wanidte dont chasun d'entre max se manifeste & 1n foin dene 1n pratique sk la discoura

La praliqua st lee drors treditionnals.

MNous avons &8 freppda, tnut au loap de e mixsion, par s Fres et Ia nettetd eves legquells
chagque groups afirme sqa droile gur son "paye” au sena de territoir dattarhe. Ce “pays” (akal
en Lamaje [Touareg), ngenndi en folfulde | Peul]) comprend non ssmlamant dea points d'esn
wais ausxi dea palurages axploilds grace i ca2n poinly d'eau ..

Depaia dea génératione, cesl dens ce “paye” que 1o grops poese la saison sdche, Ceat-A-dire
la mejeurs perlie de I'annés (onlobre-juink T o 1e quitte qua pour In tranahumance de saison
dea pluias. E1 dermibrament il arrive gue la plupart des membres ne le quillent mbme plus ...

Catte appropriation est &n feit connum tant au asin du groups que dew groupes woinine
Coux-ci pauvent cohehiter dans In meme "pays” oo relever Fun Serritoeine” voisin limitrophe o
nom ...
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p. 18 - Par "beriodre d'attache” nous entendones cetis nire plographdgque od vit réguldrement
pandant la mageurs parte de "annde 'ezaentiel da proups humain concernd et i laquslle 11
rests “atlaché”™ Torsga'il part o0 tranhumance ou qua, rdevmament, pluseours de ses nrombres
cuutbenit pour 'exnds, 31 on e'an dloigmia, ct n'ast qua proviztitemant Inutile de dire qu'avec Ia
renforcement das tandances vars Pagricalture, Fancage au tarritoire s& rendbree aneore plas ..,
¢ ot prdcsbment nofl salement les points d'edu du tarritedre maie aussi lan tarraes b
pilurags envirvnnants qui sont déclards comme {aizant I'olpgel de droits dappropriation, les
limites exterfies ¢tant dderminéen per ta myon prebiqud par le parlin des roupeaur ubilisée
guobdiermement {il 2'agit dea laitidrer qui reobrent pu campement. toue lew soir), Los
broupsoiux dols "sees” qur perfois MElogmant A ta recharche de pltumges plue abarudante dire
ubliss pour tracer le rayon U termteirs ...

"Mous metiony en valeur la berritaite en y gardant lp bileil en protigesnt les arhres, en
luttant contre lea four et laa feuves, an erensant das puita. Tout sela nous la Caisona pour nows.
EL de m&me qun le champ eat delimité, la territcire ast lui aussi délimits par Tla rayom qui
permet dexploitar Te point d'ean”

" La propri#ld =st liée & 1n manidre dont & une §peque dennda lee gena mattent Ta terre m
‘walour., Anbrefbin &t #ncors eupourdhul, I'dlevage nat une fagon da mettre el velour 1a tarre. EL
cala juslifee I'approprintion”.

111 Lt carnctérizbques dea droits

« Gols approprietimy n'est pre de types privé indrviduel. Elle est de nabure collective ou
communauteire. A os tire glle sst inelifnehle: la chal du groupe ne perut okler ou vendre une
parls guelconqus di Lermiteire anne Fressntiment du groupa.

- Seuls certrine pointa d'sav (puizerd, poita) fmt I'dsget dwne propriftd mdividuelle au
mbma bire qua lea champs ol lan jardine: Main cette propriétd privee resta limit&s: par
exompla, vi 1a varte d'an puita
(p. 13} A un mambre 0 |4 communiubd Ne sussts ducune ehgection, il e va pas de salme de
la venle & ung personne coranghre 3 o communaaté, Dane o cas, dos mbcanipmes sosur
W purs vivanis a2 mollent A fonctlonner pour empdchier ou annuler T'ecte de vents, Teat Ainsi
quan cours da o tournde, on nous g algnald plutiours cas &8 vente qul avalent dod emmichden,
voire annuldon,

= Catee appropriation collmdve ou individuslle n'ust pas fermde sux tiors ot Kentralne pas
un wpage exclustt: on fo refuse i Peaa ni los pitursges A colui qui n'sat pas. 11 w'agit Ja d'une
ouyerire qui confire wn droit de Téd procisd 2n cas de besoln, Cotle cuyerture aux tiers st
comprend de par le caracthre aléatoire des resdarces, Adnsl s'explique que sur un puile ot done
aur les phturages avoisaniy, e groupe ne woit gue priovitadrs,

Précinion que cetto ouverture du tarriboire aur bers sexpligus traditionnallement, da
plusieurn menidres:

- L carpvpnier ¢ le transhumant et admis & abrouver £0 & fhire phturer, i1 doit ansuite
conkinuer ab rouke,

- En ¢o% de by, Mébranger paut 3tre autorisé A sfjourner dans la limite da la capecité du
point deau ot des pdiurages myvironnanta,

Dang cag dour pratoicrs cas, 1o propriftaire (collectl ou individuel} ast pricrilaire poar
'abreuvament et doit donner pan acord moyennAnt parfos fais pes bogours, une tontrepardis,



.

« Lap ehorrnishements entre territeimes voisina sont pindmalement admis notamment, sur Lea
franges gquand les animaux vienmnent ¥ pllurer & partr de campemments sitaés dane leur propres
tarritaire d'attache,

- netune encore gue les Limites axedrieures du wrritaive s'expriment dans le langusage
courant plus an termes Faute-limitation qos dinterdetion pout aubri de péndtrer: il st
frdquant en et dentendee dire: “rows ne dépaasons pon tal endroit ™ &t non: " partir da kal
endrsit nous ne voulons pas quelquun Favtre chex nows”.

- Loy degrd dappropriation réalle s da sontrdle affectil de Vespace varie salon:
1a pouvoir palitique sbfou &conomique du groupe ou de Findivedu,

ln pérennité des vessourtes: il st Sautant plus fort que e ressouroes semblent
pearmenentss m
fp. 14} séourimtan. La puits #st plus formement appropri# qom Jo puissrd qui sat détruit chague
annds par les pluies;: Tes basfonds mirwe armsés sl boisss imporient plus que e dunes

1o zalin Loa liznites du werritairs dacache sent plus netlament définies dene lae zones -
de minlagnes qua dans Tes zones do plaineg .

1a nature des points desu: wn serritaire ayant besveoup de mares imporien tes, comme
calui e Tehin Taborag, et plas difflcale kb conledber qu'un terrilair & puita

Te degré de mohilibe: Te aystime Télevagn rin mobile des Windsabe antraine une
emprise Foruddra plus fuible que otlle des praldme tousreg et ambe moine mobiles.

« Golla appropriation eat fondde mur un Maisceon de cridkres dont les plue imporiants
semblent Atre I'anciennetd st 1a paroanencs Fune port, 'inwestissement-travail d'autre part.
Loregu 'il2 n'en sont pas Toa promiers socupaniy, len putnchiones d'un terroir ont du le
conquérir par les nrnes ou schetar le droit de sinetaller ..

[Fautres ont scquis leurs drofts parce q'ile ont creusd des poile, défrichd des champa.

La lukte ccoibre bes Mux ot 1o conpe des arbees, o degdrustion des fauves sont sussi
mAnki oo s
L'appropriation est confortéde par la reconnaissarce par tisre, lea voisine nolamment

Ajoutona que Vadministration slle-mame & depds longlemps asanc chaqua groupe & un
Larroir d'nttache; alle v envoin ses Emissaizes Torsqu'elle veul toucher bo groope, Dany en des
can, olle wollicite l'avia du groupe par la vois du chel de tribu ou du chef de groupement
congerng, avant d'sccorder une autarizabion de fomcage de pakts poy la termoir 4'atlachs.

- La division de Tespace pariorel en tarroirs d'atiache n'mopiche pas und reconmaissancs de
la nédcassitd de la tranhumanee de saisen des pluien

p. 16 - La présence de trouptaus transhumanty wr be terroir d'attache eot scorplde si ollé st
de courte durds of ne compromet pan irrfmédiablamant lea redacurcen e ploibbee 40 SRIBONS
aiehen Une pression passagirs, mems forks | saivie Qune possibnlitsd da repoosss st maeur
acoeprie qu'une pre lon paassgira, mimes faihle, de langue dures,

Ceat surtoul ¢n Sn e anigon dam pluics qua las conltits peuvent opposer did autachlones
dun terrgir of Jes tranhuments qui falisrdent brap s conema el dew pltumages vikays poor
la paison sdche,
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« En Tait, sewlen log terres andden ne fomt Iobjet d'nutune appropration el pewvent dbre
déclarfes communes & Lous,

- Quant sur terraine de cueilletts, tolw le fonie anuvege {panicum lasturn}, ils apparaissent,
dans 18 tons visicss, jousr un réke climentpire heancoup moina imporient qua dans d"autres
réglans sahéliennes siludes cependant sensiblement & I mAma labitude ot ob ile font Pabjet
Juns appropriskion commyngutaiTa ojours vivante,

113. Funsbonnament den droits breaditi ononele,

Las nuborités tradilzonnels reconnues par ke grovpe (e chaf de tribo notamniant, mais sussi
le# nolablen influénta) recoivent lee demundes de foncage de puils, da dMfrichement de champa.
Ellea 3ant nussi informds des ventes de puits oo de shamps et doa locpbions da fourches. Elle
tiglamt lea conflits. Ellea veillent A Ta probection de I'environnement,

Autrefivie, pour den maison da sdturité, slles srgenivaisnt |a transhumanes.

La# Ltiges d'ordre foneiar dlaient oL rantant peu nombreux an co qui concerns les painls
d"saw ¢t los phtorages, 1) sont moing nombreus que seux cccArnnngs par les vole ot Ley
probibmes 4 dot ou dhéritage. Capendant ces dernitres anndes, les conflils entre dlaveurs of
agricoltenry atour den champs 38 sont mulliplise ot iln sont géndralement tzanchéa an faveurs

du propriftaite du champs, comms en xone agrizole.
Ll La Dyoit Musalman

Nows disinguarns dmit tradidionnel et drodt muwsabhnan, oo droit coutumise islamsé, parce
qua des perinnes avee Josquelles nogs sommes antratenus fimt eetts distinetion,

I et copamdant toanidfests gqua loe deur pont aujourdhni diffizilen & dinsociar.
7. 16 - En offer, la "Shari's” né remet pas toujoory an cause ia coutoms. Flus elle retonneil ot
incorpers [a coutiime loryquslleméma ne fuit pas de proposiGon précies. De son obéd, la
autuma st fortemant eolonke par 'iglam.

La gdroit mumihman renveis na Coran st & In vie du Prophiee Mobhamed, Mame ¢'il n'aal
conrn de fagon précise qua par les lelode en wrabe, le souci de ne pad violer ves Dréciplen n'aat
pas mMEDA intErcTieE par tous.

Biskoriqurment, Ta role du droit susulman wemble avpir ¢l de tampérer 1es mpporta da
foree dea nature gusrribre, da limiter lea comflita &t maintenir la paix sociale.

In principe du droil muslman est que "la terre appardont & celad qui la it vivee", de
manitre directe pu indirecta. Laa moyena da faire vivee 1a berne Jos plus couramment cités sont

le champ, Ir puits et Thehitat, meis d"autres formes da mise on yabeur dont 'élevage, sont wysai
FECOIIMILES,

[l eat avami scuvent fait rfErence 3 la riglementation d Usman Dan Padie distinguant:

- una zone agricele oo dleveur paie dew dégats cawsds par s animauz dans un champ de
jour comme e nuit,

- una zone de tranmtion oft I'dlevsar ne paie lon dégule commis que de ruit sewlement,

- une zone d'éleyage ob élavaur ne pris mucun dddommegement.
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Las litigers sont d'aberd goumin sux tmants du pooveir. Cenz-et demandent au jurists e
Gadi) de légilarer at de faire connaltne Jwa taxtes jusiiflant ap sentence, [ incombe alors aonx
tenants du pouveir de fairs grdevier la smntence i ells n'est pas conteabdn, ou da Tenvoyer la
litige devant un autre Quadi shaivi avee "accord das justcahle .

La relative imprécizion du droit musalman dans la domaine das ressource raturellon eat &
l'origine de covrmapondances déjh endennes sntre ssuvertins sahédliens et juristes nomd-
africaina, les premisrs ddxireur da sa amlormer gu ddt Momdmen demandant des
clarifications wux socanda.

L'une d'sntre elles ext celle entme Askyn Mohamed ot Ali Maghili (vers 1488}, La question
de l'ampersur (p. 1T) Sanghay aat 4z saveir 21 les phturages du Mauve (hourgoutibes, par
nature peu éanduk, dont ses wncBires 52 aont emparés o qu'ils sa sont parlagds powr y fhite
puitre leur animaus pruvent dre intardits & devires. La rdponiss du juriste sst la mivante: "5i
In tarre conquisa revient & qui I'a eonquiss, nul, ni imem nd Quelqu'wn d'autre ne peuvant an
intardlre aux musulmane Ieaw, 1& passign, la pature” Lan pdinrsges ne pruvent Mre intesdits
Qui #i la population étrengére eal infAddle (st probablesiant ai slls ne reconnait pas Pauborits en
place),

L autre correspondance, datant d'apris Djibo Hamani (10685; 31%) de 1483- 1494, visa Lo
pays d'Aguidm puisqu'ells se produit ¢nbre Te gultan de i, Mohamad Sapaden ot calui qus e
midTe hiztorian dénomme comme e plus influent der ravant musulmans de pon dpoque en
Afrique tropicale” Abvlershman Al Suyubl du Caire. Elle nous & é§ présentd par M. Khamed
Tbrahim, érudit musulnean 4" ARala,

Le peyn d'Agniler eot reconnu comine parlagd antra diverses Lribus toutsar iflamique qui
considirent Leury terrodre comie A ellen ot ofi I'ensentiol deg ressourtes ¥avkrant dtrs de type
neburel La queation est 4 savolr 471 #st licita de vendre ou Sinterdire das produaita neturels
qui n'ont pas fait I'abjet d'wn bravadl humain tels que ley phburages, ks produits de cusillatts,
l'epu d'une mere ..,

Dane ma riponeg, Al Suyud seutient gque 8'ils n'ont Fait I'okjet daweun travail iGauche.
ciupe, transport, puisage] ils ne peuvent Stre vendus ni inlerdits. La Sultan hai-meme ne peat
aeribrieT que ¢u qui découle du travail hunain, L'appropriatdon désule done du travall,

Ces drux cormespondances sont intfregsantas & rapprocher
« Eilas datant de B mama péricde (An du XV me)

- Lo quenbiuna sont paoadey par dey souverains désirvux de morganiser Jeurs pays respestily
en tonformité avee la drofc mpusulmen apebs ane pdriods fugks Tioflddlitd par Ashyn
sucehdant b Bonni et d'in sbearibd Zane PAdr (onlla-d syt justifis s erSation du Bultanet en
140140650,

- Dana les deus zas, 1l vagit e ressgurces natursllen ot non de production agricale.
Lappropristion dma Lerres par le souveniin ou les meis set dgalement affirmgs,

Dana Jéa drux zaa, Iappropriation agslusive dus vessources nalurellew qui n'ant Mage obier
d’suzan traveil poee probléme aux juristes. [ voimmt, semble-t-il, la nécessitd 42 gpérer main ila
spparaisent an défmitive moing outillés pour répondrs qus deng dauires domaines du droik

P. 1B - Si I'npproprigtien déeoule du travail, I queakion qui n'sst pas totatément raalus dens 1s
cas dew rassouress ditas naturslles rest 1o suivante - qu'esi-m qui au 7Rt est 1ecornia comme
wn bavail?
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Tne talke prisacupation rasts sane doula A Pardrs du jowr enjoardhoi tant pour Te deoit
mderne que pour b droit mumboen. Cepandant Ia pretique editicnnelie seuls sambls avoir
régnly e problinme en confirmant ds manidre tran scupla la reconnaissance d'une ApprogriaGon
oollertive of done d'wn powvoir rsel de peation evec une ouverture cartaine aux Hars, lagaslls
entraine A son Lowr des droils da réSprocild. Mein catbe ouvarture tand & s rduire
proportionnellement au travail invest ...

P. 27 - 14, Remarques d'ensemble sur les syabimas fonciers,

1 - LV'utlisation sctuslle den tarmen o miling pastors] réaults da |a combanaisen des Lrain
ayRhTaes Fonciers qui viennent d're passds on Tevue,

Clext dire qu'aurun dea trois aystdmen ne fonctionne & 'dtat pur, isolé des wabres, Cola dEait
vrai & Tépoque préccloninle ol ln droit muzalman venait medérer ou nuacer le drodt
traditbonzne! qutil st lui-meme trouwvd o0 place. Cela et eneore plus viad an oo J00mMe siele
carncidrisd par I"spparitdon ¢t Te rerdoreemiont de TEzax .,

Rassonnar sn Lormaes de combinaison e pymbmes ngnifle qu'il existe das procesmn da
traneformation da l'un par l'eotre, voire 3o contamination, La prééminence du ayasleme public
instaurd par FELat & sand accun deuta effaibh et modifid ¢ fneloanement des avaibmes
ANCHNA ..

p. 28 -2 . Law systbmes tradldonnéls niodscés par le droil tousalman spparusient on offet plos
performants on matidre da gestion des respourees nrbarelle que o ayschme des pointa deag
publics Loat aimplement parce qa'ils respon sabdlisent les waage s fur leuwr propre sapice de
production ...

Ansi b Bloisrnan, Tooares «f Wodaahe ont depule plusieurs déeannies réissi & troaver un
madud vivendi priee & Pappropristion des fourches wur Tes 3 puils dinponibles. D mome, Aves
linstaurntion réeents da comitée de gostion: des stations de pompage (en voe du paiement du
earhurant st des Iubrifiants), on penat sa demander s une certaine régunlation des droits d'usage
avee un sysldme implieite d'appropriation r'sel pag 40 Lrain de yopdrer, monkbrant winai les
Tmites Fun saysime présorisant simplement le libre acocha,

Urne talle analyse sigmifie qu'd terme b meintien d'an wysbbme public Ebwrliaant
totaletment Fespacs n'esl pas ponsible da Fait qu'il sboutit & une wrilable ragédin gor on tripls
Plan: dcologieque, fommemique ot aecial. Dewx solution se présantamt alors: 1a privatisation mu
teinfice dindividus puissants o Mappropriation per des communpulds. Dans lo premiar eng,
Tious aboucirions & un réel changement, dans le gecand nous aeaigtarions an quelqee sortie b
une reprise des oaldmes raditonnels,

P. AT - | L'imporiancs des painls d'ean.

- Toulsy lea analysen concerdent, pour reconnaltre que La mafirise de l'espacs paorel st
done de aa gestion prochdent ds la maitrise des pointa Fent, Colui qui m wecéa 3 'sau ast an
memare d'acobler aur prturages environnanta,

Reapon salrilisar un growps mir un point dean décerming revient 3 le responsabiliser aur la
terronr gui Ientours,



Aty Univeryild Tufts, North Grafton, Mamssrhuossbie, THRA Miger
Hange snd Liveriock Project
Tiile: ML Waier Pololy Suryey, Finel Eegorl Junuery 1881, Poiols

4dEauv dans Les Departements de Tahous, Margdi of Agaden
Prajet Elovage Integrd - Sarvice do I'Ervare

Publisher: Ministbre do développement rural, Tahong
Year 1684
Terxk

p. 4 - The waler-paint survey wes intandad __ to cover . Lthe regon anclossd within lines drssn
brtween Tahoun, In Gall, Agrdsn and Tanout This area includsd portme of four
arrondisssmanla, in four difsrant dépariementa: Tehin Tabaraden (p. 5) [Tahoun], Agadere
(Agwiden], Dakoro [Maradi], and Tanout [Zindar] ...

. 12 - Fonda and aprings are the twe calagories of purtly ruatural watar points in the NRL
project zone __. this entails that such waber sppaints st nocessarily public, sinee only their
ereation throogh a human agency makes the privalesd use of water points posaible ...

p. 11 - .. aven messive modifientons of natural water ponkts have not altared their
FurdamentLally public character in the NRL zons, sitw this in essantinlly and athical issue,

p. 26 - Along and anst of a line drewn betwsen Diakomo and Tiggidan-Tessunl, traditional wells
in the NRI, zona are dug by Hawsa well-diggers, under contract to henders, The individon
contrarling for Lhe wall is ita propristor, and memberrs of al] five herding ethnic groups: foands
in Lha MRL ronie owm such wells; thess includn Twareg, Walaate and Farfarou Fulani, 1gdalan,
and Arglw Tha wall-diggers are sadentary Hawsa whe habmually resids in the cultivelsd zons
immedintley suth of the proged. zone .

Tha ethnic spaciplitation of well-digging is stabled and sustained by socisl
pomplamantaritien which exist betwesn sedsntary farmers and pastaralists, but for the well.
diggers themnalven in one allamative amang varous other kinds of dry-season migrent laboor.
The work ilalf involves reletively litle inchnical expertise of a highly wpecigliced charelar .

Tha fundamental relntion between thass farmers snd pasioraliets in Lhe WAL zone is that
which arises from Lhe farmers production of cereals; murh of (hie produckon is sold dirssdy $o
herders in the xons, This commerdal melelionahip pnd Lhe parscnel ralations bailt upon it
provide che Linke throwgh which well conmtruetiom ia conbractad.

Wall siting is determined by the Arnre proprietor, weually on the mlvice of & religious
practitioner. This Iatter individusl con be & membear of any athnic group, And may e U dhind
wel -digper limsall, The well monstitution conbrpet is exarwlsd dirscUy between L fubure
proprietor and Lhe téam chiof, and be initigtad by sithar.

p. 27 - Normally, the futore proprieter is veapongible for delermining Lha gita of he well,
ohrlaining an aulhorizabion far it construztion, famding Lhe crew, and providing tacl and
materiale, a8 wall an providing Lhe ngreed s ..

The aytharisation to dig » traditional well is obesired frem the most directly relavant
government, or custorinary Aulhoriky ...

p. 29 - The mejer varintion in Uuds pattern of woll conmtractum and meintanencs ocoure in the
weatarn end of {he propect zons, In this ares, Hawvea woll-diggers are not wooally brought in;
instead, walle are dug by members of domestic casbes ..
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Most traditional wells in the cone surveyad bacame Lthe properiy of tha present owmera by
wheir paring for their construction, The other Lwo menns of acquiring ownership are through
purchase frem an anterior proprietor of (p. A0) by inheritance from a falher or older brather.
Crererahip soguired Uvough guschass was more frequently encountersd Lhan ownership
wmrough tnheritance ..

Mol purchasd welly encountarad bad been purchassd by Wodashs; Wodsabs ganerally
pay more for gooda and service throughout the WAL zone. This senme to refleacl the fact Lhal
Wodaabs pre more gften glrgngers in a perteular prea, both Lleally and in eribeal culboral
sense, an wall ps fact Lhat indbvidual Wodaahs are more Likely to command greater wealth than
membars of olhar elhrmic groops in Lhe araax where raditionel] welld pradominmts ...

Io the rone sarveyed, Lraditional wells are recopniaed an the privats proparty of &0
individual, and, sinze it is & private holding, Uthe ownar and his hrosmbald always have prianty
in well usa, Howaver, accens to & well iz by no means clossd to peysons oubieds Uhe proprielar'y
immadiale crele, There is o general acknowledgement of & basic right to water at privale wells
in pasaing, penaradly sxtandsd afar the habitaal users of o well have compleled their daily
wataring. This right is asssntinlly temporary and vaually (p. 31) extended only once. A moch
more imporianl way in which Uve range of herders uging treditiomel walls ia enlarged is
through friendahip and extende] kinehip ...

- ShETITg water with stranger Lineages and between elhniz groups ia the nerm relkbar Lhan
the exerplion, excepl in thoss areas where 8 dense eoncentretion of taditionel wells enshles s
sorting=out of usery alang ethnic Lnes, Through thewe posaibililbies, well gwnermhip becomes a
means of epeing & pabtron -alient network centering an the proprielor,

Other possibilides of sharing water sxist, but s rare, One enaunters ingtances where the
right to watar At herd s sold st & Bxad fee for & finite pariod; the meat freqouently enoountared
rate daringg the suryey was 5000 fraherdissason. Fulenis were the most frequent purchagers of
watar in thin ashion, whila Towarege were the tooat Frequent vendors, but this eppears to be
anothay case white the instanos arises from herders moving into new arean, wince mambers of
M1 gthnic groups which herd in the NEL zone (excep 1gdalen) were included among mach water-
rights purchasars ancountered in the course of the survey. [t in umelly found when the
purchasing party in new to an arsa and has rot astablished the amity which wakes sach purely
commerdal transactons nnnecesaary . .

p. 32 - The economic value of well owmership in the contexl of the preseml peblarn is a furxy
issue, The only ebvious economic advantage of well ownership is tha asgurance of an edequnte
walar gupply bacguss of the prioriky owmership granta in well uss. Howevar, it is cartain that
the proprietor will nod be the sale haneficiary, even theagh he nsually boamm fa enbire cost

Al the more upua) relas pncounberad, cubright porchase of watar righls cosis Lillles more
than the amortissd cont of & new wall _.

What digging a well will do, however, is make the owmer a foous of 8 nefwork of pabron-
cliamt relationships offered v Uhose with wham he shares his water, This scama Lo be the
genuine advaniage of well ownership, partatularly since thorengs man agamant patential which
might axial doew not cperate under the present nalem of waler allocation. Wells are indeed
management loale, bue foals for the management of social relatione rather than exelogioal
TEEOWUTTAE .

p- M - Foisarth. Unlikg permangnt wells, puisards are generally dug by the oemer himsel and
the membgre of his houssbwld. They are dug wilh uneperialiesd hand Wools gt the sits salectod
at e moment of nesd |
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p. 37 - Puigards are the moml complelely privale catsgory of water point in the zone surveyed;
there waan litils indiration of any ingtitubmelized forms of weter sharing such as that fbund
generally al deep permeanent walls ..

p- 39 - The particular importance of permanent trediticnal wells as means (o establish and
sustsin pehron-—client relationghipy has been noted above; the highly privats natwee of puisards
would seem to promots an appomite dynamic, That is, to the extent thet means of enploilation of
rasourcey condition socipl relationships, heavy reliance on prigards would wem 1o promote
more egalitarian and individuatad sconemic activify and hence hevd management. Tt s Uhus of
great intareat that regicn wherein puiasrgs ars the primery dry-seaspn water source is alao the
ragion (p. 40} where customary hierarchies and government edminigtration are most inkangs
and saliant within tha NEL zcns. Thin indicaten the axtant to which mbaicienes system and
aociel arrangements vary indeperidently; thid mey also be a chae to tha enthuaiasm with which
politioally important individusde in the peisard dominatsd sres have scught tha installation of
permanaent wells to which scsess coold be onirolled ..

p- 45 . One of Uve mosdk unenticipeled Andinge ofthe waber.point surviy was the low Lewal of
evident or articulased interathnie tonsion, eopcinlly beet wesn Twarsg and Pulani, in regard to
baolh water wllocation and more general considerations of herd management ...

1t appsears to be gunerally true thae elhreity ecomes & vohicle for economic and policleal
competition only whan devaloprent peta wall under way ..,

Echnie group: FEUL WODAADE

Ancher: Angele B Mallld

Tite: Bonbeur gt BouMranos ches ey Peols Nomadey

Puhllshar; Conesil Intarnational ds la Langaos Fraocalss, Edlcaf, Paris
Year: 1684

Texl

p. 52 « 22. Lo Code Paatoval. Foor nous, les woDeaBe, 1a pratique de Pélevage est qualque chose
de Lrbw grande, qui nous permel de constitoer un peuple,

Sacn 1o berail, i o'y & pas de commongutd, En plus, on ne paut pas pratquer 'devege et restar
tout MI;:iI & I'deant du groupe. L'étevage est comme un chemin, quil nous (ant parcourir
ansemble.

Quand un gutrs dleveur peass par ton puia avec son troupeaw, donne-lui & brire, A lui et &
touten sen bibes: qu'il #aginse dun homme riche op d'un indigent, denne Loujogr ton eau A
eolul qui on & bosoin.

8i un mutre dleveur visnt campar aves sa famille oL son troupoas & Tendrodt ob Gu 12
trouvon ddjh mete-Jul & dispoaiGon Lon propee puits poar tout I temps quiil o fandea pooar
conabnui™e aon propre puts: e lul reflese pas te proisetis, 1 ton cubre. Tonne Te lalt de Lea
yachep b sos anfants, parce que ses yvaches no produiront pas eauemup d= lait les premiers
JomaTm,

S bu trouves sur fon puits une bile dgerde, ebrenva-la commea #'il 2'agisenit de ta hite In
plus chérie, sccupe-toi Felle arec oule ton plienion jusqu'd ca que aon propriftaire vienne In
chercher,
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5i des voyageurs passent per ton puite ou par ton campament, va 4 Tear rencontre, danna-
lewr la bienvenue, donne-laur & boire ot & manger, propese-lour de g4 repaser chez toi. B4, au
moment du départ, remplis d'eaa lewrs goardes ..,
NIGER - NIGERLA
Eihnic gronp: SOMNGHAY

Bee nlso Ble Senghay, Mali

Echnke groap: BOHEAWA

Aurhor Lary Sondyiroom

Tiile Eoology and mymbiosls. Niger water Follk
Your 18728, Uppaala

Texk

p. 17 - The Sorhawa, Rooach {..), survaying Lhe fisherfolk settled elween tha “WS of the Niger
and Busas rapids, divides them inle five different elhnic stociha:

n) Frople of Scnghay desssnt with aspimilaied groups.

bl The Kablmwa and asumilaked groups

¢l The Bussaws and assimilaled groupe.

d) The Yewri and assimilated groope

&) The Kamberawa and esimilated grouns .
p. 108 « Jaequemond ¢} deseriben the Sorkawa, who rumber dhout 5000, as the fshing taste
af the agricultinrel groups living on the Niger banks. Villages of Borkawe origin Are found alang
the Niger from the Nigerinn Frontisr down to Busas rapids as well as on the Gulbi n- Febb,
Here the Sorkawn Fanction ms the Sshermen of the Kebbhawa, Bussawe, Yaur, Fambwrawe end
live under the palytical and territorind puthorizy of Lhese pacples .

p. 11 - The Sorkawe are locsely inlegrated inlo the Febbi poliie] system. Harris (..} names
the four afficery of the Borkawa Rahing caste in their arder of genioriby:

g1 "Homa Sarki” {Fighing Emir or chief], the chiel of fishermen appoinlad by tha "3arkin
Kebibi™, .. he emit of Ampunga

E) "Homa Alkeli” (Fishing Kadi) assistant to the Homa Sarki. Ha is appointed bry Uhe
"Alkali® of Avgunpa

) "Magnjin Dankanaws”, Head of the Sorkawa, tha seina fisherman.
d} "Dan Hwoi™, Chiel of Lhe spaar fishermen,
On the occamicn of two yearly corsmonies the Homa Barki and the Homa Alkali have the

right to take one Ash from skch fishecmn, This triboke iz then ken to the Sarkin Kabbi, who
givas Lhe two offimrs Lheir part. Thiz is the only bibols to which they have any formel rght
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Roush {...) obwmpies that the Sorkewa chief seemy 1o hoM liltle formal authoriby over his
peaple,

The Magmjin Dankanawa's infloencs sulaide his owo villege seemn small, except poasibly
when he fonctions ma colleclor of banew |,

The two-niamed oficera of Harria' lisl arouss some inberest, Lacking furthar infprmalion,
one can only assame they are the cffidals reaponmible for Borlaws and Sarko respactively, An
the distinction rests o0 Lhe Lachnice]l mapects of fishing it would sstin retaonehle thel olher
athnic fishing groups are distinet by the use {or preponderam s} of Ashing traps ..

P- 115 - Sorhpwe Highls and Tribubes. The river in divided inko strictly Lmitsd sectiona and the
ownarship of these sections lasd iy the hands of riversin gproups olker Uhan the Scrkawa The
emir of Yauri hgs righta over the watern which are extangons of the watér propertien of certain
villagen and families €._.],

Tradituanlly the Sarkawe heg to pay Rshing duties to those riverain groups helding the
walsr. Furthirmore the Sorkawe fishermen have o deliver m fsh tithe to the important chief,
& percantage of the fish caught in the Yauri "canton™ and a fee for the right to pars Yauri by
cAnoe s said to ba due to the amir {,..), At Argungu certain tributes of fish pre connected with
the public ceremoning just desoribed: 2} the treditonal tributs bewides any firther remarkable
catch ie taken to the earkin Hebbi by the Hoa Sarki, and b) Gah ribute connectad with
"scattering the waters™ is taken to Sarkin Kabbi whe gives "home sarki™ end "homa alkali™ a
part of it Beyond thin the “homa sarki” and the “hema alkeli have no Fight to demand fish
from the Hebbawa, bt neyertheless they uwnnlly get s fich present if in need [

The avidencs just prosenied indlcates Lhe peripharal role of the Sorkcaws in matlers
perleiming o the traditionel weter religion ...

Eihnic group: BORED

Aunrhor- Lary Bundrbrom

Tite: Emlopy and rymbiceds. Nigeor wate: folk
Yea- 191X, Uppela

Text

P ¥9 - .. The Barko ere found in the Niger Bend below Lake Detwr dows ta the Anscngo mapida
{...k. In thia area fishing in “on Uhe whole” roserved for Lhe Sorko and Morengny ©..). The Serko,
es dearibed by Rouck, are or ware hippo hunters ...

Ethn ke group: TUHIAHE(]

Anihmor . Mkonlatsen

Tl Ecology and Culiure of the Pastiral Toarmng
Puobllshur; The Natlonal Mussrur of Copanhagem

Yaur 163

Text

p- 14 - Where water [s scarce And must be drawn From nerrow wells, a8 in Ayr during the
summer ¢2ason, the watering of flocks and herds gives rise to frequent quarrels bebwesn
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paruraligts. For though Lhe right to the use of welle iz free bo all thert are many dspules and

fights Frequenidy ..

Aoihor: . Nicnlabwm, E. Baraus

Tille: Eiudes sur e Tooarsgn, Eiodes Nigerlsones n* 7-9
Pahlishsr: Inxtlint de Recherchne o Bormoes Humalnes, N umsy
Year: 1982

Texi

p- 148 - Conflits au sujst der terrains mis en culture autour des points dlaan

"L ol lite #REre sultbritaurs et devpurs ont souvent poir origine la priee da possessicn
piur Ten prozoiord des torrikng ilués & Fedentonr dey puiks of puisards ot an hordurs das meres”,
dit M. Rizu dans eon rapport gur les relations antre afdenisires ok nomaden dans 1a
circonaeriplion da Tehous, Et i] pourspit en digant quiil devrait Stra interdit da cultiver dana un
rayon &6 JOO mbtres putour des meres, of qu'il fandreil gamantir leur aceda.

Pranons un exetple dun sonflit de on genre: dans le corcle da Téra, on 1956, las
Tingeregadoah qui méosnt leurs broupeaus vars Tes Lerres paléon sibwden au bord du Nigwr aur
la rive Gowma, &n amanl de Kandad;i, 3¢ plaignent que les s&dentaires élendant de plus an
plus leurn champs, &t lour intemdisent Faoohs du Qeave, su les oblipent & pénstrer dang 1a
champs, en mabtant & mal Jén culturss, Un procksvebal da concilietion décde “len deux
PSR Buivaribe Mront réservls sux topeawy Bur une bands Eat-Croest dune largeur d'on
kilomdre .."

Cast ninki qua duns chagquas can, puits, mare, bard deo Meave, wne réglementation dait, etrg
dahlin.

Conflits anbes Homades satour des puitg,

Enfin 4es conflite peuvent eclater o sjet de utilisation des nouveaus poiks an ciment at
des stations de pompage constroits par PAdminisirabtion. Souvent sur ces emplarements
eximalent des poisaris creosds par uh grougs qui pen rdservait 'usags. Ces nouveane
dquipsrnente, crés oodtews, sont désormeis un gervice poblic, Meig colles notion de servica public
n"art paw Facale & faire admettre & de petits groupes ethniques jaloux de leur prérogatives at de
leur parvicularisme.,

Tl & done Mally, swivent Jes cas, puite ou séation de pompage, réserver & chaque groups
ethnique sa poudie o1 son bes ahrouvair peur dviler des heurls o méma deg hagarres entra
bergers chargés da 'abreuvement des roupsan: .
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Ethnle grouap: TOUBOTEANDTURI

Authar Capilalne Couturier

Ticke Coubarey Tonbouw o HEanoor (Cercle dem Hilma)
In: Coubamders Juridiguees ds 'AOF

Publ labee- Larpesy, Pariy

Yoar: 1832

Yeur of yurvey: 1692

Text

p- 2 - Toubow

.. Lok Tonbou Gounda du Cevela de Bilma disposent 3¢ pludisurs sortas de lene Les bicng
eollectifs ou de tribu, abaolument inalisnables, pauvent ¢ gppelds terree du premisr occupant
@2 Priges sur ennemi,

p. 202 - Lan puits appartisnnant dgalermant aux Counda mads tout la monds peut y prendre de
I'eau sane gucune redevane ...

Kancur
oo L formes du droit de proprisld sont domingss par 1 doetrine derita dane le Qoren: "La

torra ppparter & celod qui ln vivife. Quand guelqu'un fuk vivifé do e tarme marta, elle e
perd & Ausun nchre”, a dit Te Frophéls .
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Fibnk groap: AMNAMERA AND TM( STATES
Axn Ly S.M.C. Obl, «d

Tithe- Ths Cosocary Law Mannoal
Fubllsher: Enugu

Yenr: 1PTY

Taxt

(pag. § 10 - Osmership of rivers, stream, i<, -
n) Rivers, stroams and Lakes are owned by tha eommunity.

3 + In lshislu Division, Ogholi ¢lan of Nwukica Division and Oygbare Divissoan
they are owned by Lhe owner or owners of W land on which Lhey are situsd

b) Poode wre owmed by Uve community.
Lo warintigng - Tn Abmialibi Division, [luminss community in Bende Divialon, Exxkwo,
[gho-Bre, [shielu, Tsi-Uzo, MbeiloliTeedurn, Whann sand Njikaka Divisions, Ogboli clan of
Neukks Divicon, Ogbara, Oguta and Crlu Divigiens, Lhey are owned by Uhe owners of Vue land
on which Uy ame sitosbed or by the prophe wheo badlt them.

) Bwsmpy banks (uda) are owned by individoats or familiss who own Lhe Land o0 whizh
Lhay are xitualed.

Locnl varirfigny. - [n Aba, Arochubws, Awgu, Northern Ngwe, Ooitaha, Oro and Ukwa
Thvigione, Lthey are owmed by Lhe communaty,

A Dried-up water beds are owned by individuals or families.

Locul yarigtions: - [n Aba, Arechulsn, Awgu, Mbaise, Northern Hgwa, Onitsha, O,
Owerrd and Ukwa Dévlaicns, Lhay ere cwnad by the communiby ...
(pag. 10} 14. Commen rights gver communal land. - Whare a family or other group in in

poasession of & piace of land as the awmer, each of its members hes a vight to graees bis sheep,
guata or catitls on such tund; to ollect firewood from ik to collect from it auch bailding
materiala of amall vahae & ropes, sticks and straws; Lo collect from it slonies, sand or laterite
which ha raquires for his own ase in erecting non-commerceal buildings lecally; to cut and carry
awky timher (other than froks timbery which he requires for his owm use in arscting non-
commereial buildings locally; to collect wild fruity from it; ta collect palm uts and other frodts
of economic value from trees growing wild on it, W hunt game on it; and to fatch watar From
porde o1 sbregama situsted on it ..

402, Acquigition of mavehle property out o communal property. -

{11 It in open ta individuals to detach or pxivact from communal Jand sush items an Lhey
require for their damestic 1se, These include itema like fre-wood, grass fbor oofing, clay for pot
maleing fish from sireama and game. This freedom does nol, howsever, extend ta ibmma of
congderable velue such an iroko or cther large imber.



ST -
Laeal varintons. -

u} [n AFkpn town and Okposi both in Afikpo Divimon, the permission of Us ¢lder of Lhe
land-owning communiby is required bifirs any item of preperty can b Amcved from commianal
land

b) In Arorhhwu Divimicn, individoals have no right Lo remove o1 sxtract shy items of
property from comrunal lend,

¢] In Igbo-Exe Diviaion, whera the ilem intanded to be peversd from commnnal and s g™
Erua, permlssion of U landowning community is rsguired.

#03. Who has a right ko woquire cut of communal properry, - Any indigenoos member of the
lard-owning community (whether male or lrmale) and any rasldent stranger has & right (o
acquirs auwl of comnranal Land, iterse of property of the fype describad shows. Mon-resident
strangers have na sich rght.

Ethnke groum BARA (BABHA

Auchor: H. D, Gonn, FP. Coaant

Tl Fooples of wthe Middls Miger Beglon - Morthern Miparis
Puhlishar; ESA - IAL Landrm

Yoar 168D

Texi

v Fishirg is fuirly imporianl, especinlly among B sub-riverain Beas of the Beous valley:
if it wik mors important at the tima of RobhHs' vigit, it may have bemn due to the precaricusnem
of farming oparadons in the roubled mid-18th centary; Wday, thoogh Bass Homo take
advantagn of the bickwaters and poals lefl in thair Distriet when the Benua focds subwids
i nbtredsn fishing in Lhin general ares is primarily the work of Bassnge, some Ighire and
migranis from all direedon s, ineluding Kehbhawa from Sokoly and Bachama From Adamews .

- in Uhoas Discricts that have direct wccess to Lhe Penus (Hoton Kafir, Umaisha, Basas
Moma, Laks gnd Dema) Bass ary served Ad perhams in nong other, for the river-brada thar
tnight be axperiad o bemeeflt CHirgews vd Kionbwri is o some sxtent checked by (e Bose
Tapide, whils the Baney in n livaly placs still it Uhe sesson ..

Armxding Lo Clifford, land may tot be sold, used to meiile p dabi, or pawnad The oaly
grownd for alisnstion appears to be sysleamatic neglect of the land

Land-holding includen Lha rights Lo sylvan profocts, Hober and game ..

Owlawls farm-plols, righty in hunting, Sshing and foraging ara shared by all villpgyrs
(Eoundariss in tha buch heing finsd roughly halfway between villages), ot Lhe villags headman
should recerys partione of eny animal or Bsh Laken, Noba (hat cortiin witer-sources frreamas or
poals] are reserved Cor Lhe whoke commuaniky |

In Roton Xafin, oil pelme end Bshing.pools are alloraked by the village haad ...



Amrhrw- Lucy Blabr

Tl Checiy mnd Balances: Bankn
In: African ol
Publkahuor Cambridge Univerwlty Pres
Year: 10T4

Taxk

p. 153 - Village Authorities, ... Tha youths, from ghout 15-30, wera rasponsible far commurial
works - ¢haring wesds from palhs pod strears ...

p. 154 - ... The alders Formed the village councl, [t waa Lhey whe controllsd soceas to village
1ands, cofacting duss from colxiders who workad it with their permission ... and discusses] the
erganisation of communel work ...

The oldeat in actuel years wan called the “odionwere”, he wib the priast of both tha earth
and Lha ancastoTs .,

p. 158 - ... Thare were wssociations of traders, sach of which moropolived tha wade of &
particolar routs ...

o 163 - Raynl Rituals. The Cha . (3 163) a8 “king of the dry Iand™ he was linked with Olokyn,
the "King of Uhe water™, Une god of the ses thal Edo (rightly, an it happens} bedive to be e
poirep of all 1tfn ...

Eihnks gooap: IBO-SFEAKING PEOFLE

Acrihumr: D. Fards and ., L Jonoa

Title: The Tho and Thiwg-Spealdng Proples of Sosth-
Earizrn Nigerin

Publisher: E=A-TAT, OTTP

Yemr: 1950

Texl

p. 14 - Livexioek and Fishing. - ... Pishing in of litls imporiance awiky from Lhe Niger and in
many areay it in forkidden, an fishes are flisved to ambedy the souls of ancesomm Game i3

A ey I. T. Clhubh

Tl Iho Land Tenurs

Pahllahwr: Thadan Uin. Prews, 2o0d sdition
Yarr: 1641

Texl

p- 64 - Fishing Righta.

117. Eamepting whert fishing iz tabu, rivers are free fur flshing Lo aoyone af the villap
through whose lands they flow. Fishermen from other parts of the stuniyy must seqoire righls
gince the nature of their crafl makes soma form of sretlement on Land necequary. Boboa, Kwnles
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and [sus from the Okia aren in Noewl pay zent in kind or cush, nowsdays wsually the latler,
for the right to fiwh Lha tribulsriss and crpels of Lhe Niger end the valugkls fubing poals
between Lhe Miger and the Anambea Rent in normally paid anmaally and in Neam thacs are
Bobwr smtilyments whoss inhabitants have been there for more than twanty yaam.

118, Fishing pools, which vary from ponda to small lakes, are in community cwnership.
Whera two or more community lands bordar & pool, disputss us to rights ere fraquant and
usunlly arise when & group granta rights ts stranges to which another groop lays claim, The
practice of Sohos of demvming rivars with fish traps has in mme cases lod ta diversion of theiz
soursay and the formation of new pocls whass ownerehip, wlso, in hotly disputed. Thess Bshing
pocle wre very yalusble aassts: I was told of one whert & group of Schoa paid £ 100 for Bve
fiahing rights for thres years In it way the gibantion in the Anam-Nram areq is Smilar to
that at Uiy, desetibed in paragraphs B4 and BE, in thet the owname are aquabbling among
thamselves over their rights while the strangers, taking advaniage of thin sitantion, play off
one againat the other and are fishing in such an intensive manner that, ws iy happening at
Andoni in the Opobo Division of Culabar Province, the fish are being gradually exterminated. [f
this in (o be avoided, measures will have ts be taken e ersure that only fish over & coctain s
wahall be larvded. The difficultios are indeed formidable but the end wems certain anless they
are resalvad

119. Apart from the Anguly lake, which ia not fishe for rensons [ unfortunstely cmittad to
discover but which may sither be dus to (p. 55) tabu or to the fact that the local population ame
not watsrmen, the only lurge enclosed wnkers are e Oguta lake in Owerri and the Iyiskwualy
Inke in Mram on the Norther Provinces border. Rxpept for the shallows sround the bordary of
Oguta, lake Gishing is Free to anyone and ia, in act, indulged in by many New Kalsbari and
other strangers whose main inlerest (8 in tha palm ol tmde nnd its transport. Fishing along
the ahorens of the lake is the right of the lundownars, It is weual for saeh Eamily to define ita
fishing area by stakes fixed in the water. It in not. known whether the fishing rights go with the
land wticnhitiu Pledged but this ia unlikely since the pledger probably hes rights slsewhere
along the lake.

120 The [yiokwulu lake, s5ma two milas leng with gn average width of about helf a mils,
is situnted in very sparsely populetad country azceedingly difficult of sccess in the raing. Thare
ia a small Ireagu (Nzam} hazalet on its banks and & few other scattersd Nzam settlements, The
lakg is whelly within Mzam tarritory bot fighermen from the largw Anam village of Nminta,
same ten miles to the south-sast, by virtue of their suparior umbsre, rre constantly
trespasaing on the lake. They wmoke their catch on its banks and darive a congidetahle trade
from {L Unless the rights of the Nzam hamlats can ba safeguarded it in likaly that Nmiats
settlamenty will gradually be eatablished on tha banks of the lake, Ax soon a5 the staff position
parmits I recommend constant toaring of the Anam-Nzam sren whers the rights of mmall
somrrunities are in danger of extinction and where expleitation by Cmitsha capitalist may be
axpected Lo increane and calls for contro! ...

Axihire 8. M. Chinwuha Old
TiLler; The Iwx Law of Proparty
Puahligh ey Bultarvorihs

Yeur: 1648

Texi

P &) - The individuaFs righly in community land,

p. 61 - Evary adult male member of g land -lding greap in entital to harvest palm nols and
to thp wine palms slanling oo commpngl land - st sy Gme and without consulking anyone,
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provided Lhers iz no ocal ragulation to Uhe conlrery, This feadom of acbion slee applies L
raffle palms, and ko Grhing (p. 63) rights in rivers, Laiees and pools which are in communal
ownership, Toe hunking of gaow, koo, is open Lo ell mambers who may hunt or rap ut will,
singly or in groupa. All thess rights are, as slvendy indicalad, subjsct te ksl regulakions and
takvwra _

p. 88 - Pishing Rights. Fishing lakas and pools are normally Uhe pint property of lamge groups
such an the village of the lawn, Every member of wuch 4 group has fishing rights in thest |akes
and pools ax wall as in the rivers flowing through the village. As in tha case of scofoRiie Trotd,
howevear, the group may, and oflen does, make regulations conlrolling the methods and periods
of fishing within its area of influsnce. Hern, sgrin, the burden of proafl Lisa on the puty
asseriing special loeal regalations, Pishing rights car aleo be sold leased or pledged bo
individual village members or to strangers. But in tha aheence of axpresv permisgon & sranger
has nol right ta Gah in Use waters within w groap's sphers of influsnee ..

Eihnle proup:; IGBIRA (EWOTTO!)

Al gurs P. Arown

Tie: Ths Igblra

In: D, Fords, P. Brown, BLG. Armutrony, Peoplea of Uw Niger-Bemue
Confluenos

Pohllsher EAA IAL Lopdon

Yiouhx- 100

Tait

p. 59 - Liveadork, Piching and Hunting .. The riverain Koton Kafirt 1ghire population depends
oy finh Prom potls and marihas bef by the recading waters, Tn the Pande wrex, small rivers and
pools kb wall ms Lhe Benue are Pahad with nels, The local inhalyiants along the Bafius, whete
the largead fish are fowsd, own Ashing rights and may rent sandbanka and islands to oubsiders,
The cateh of large-stals fishermen i ameked and drind o0 the spot, and then sokd in distant
nabive marksts, [n the wmaller vivers and pocls, fishing battues are held; while man do most of
the fishing, womean and shildren take pari in these .

p. &2 - Land Tenurn. - .. [n the Pands aren, land is said to be held on bt by the maliHral
ehlaf Mot tha community, and laased ¢uk to Raroilies by tribal cwsdem. The villags headoman
among Uhe [ghira, Tample aays, allocates the rights of use of gil-palma and (p. &7) Ashing pocls,
and gels gres labour in return for providing U workers with beer. He holds on trast (the land
in Lhe neighbourhood of his villags ...

P 85 - Lagnl Procedure. MneBride presents most af Lhe available information on legal
procsdure, referring, of zourss, to Koton Karifi oy, In the village, the solidarity of the
seromyunity wan the firat conmiderebion in disputs cases, and reconcilistion was the aim of
dippurta webllament ...

When disputas sccurred between commuonitisn which recognized & common interest, tha two
sots of chiefa wnd council, or & third pany (s senior chiaf in the ares on frindly tarms with both
villagea) attampled to reconcile the divputants by arbitration. {p. 66} When tha village whose
membvwre had & dispute were not on friandly terms, Thids wert sometimen mada, [F sach & cane
became inconvenisnt to hoth wides, the chief and couneillors, of the commuonities, concerned
ended the sonflict by recencilintion. The "Ohimegi's" suthority would e invokad bry villmges to
wnd séTicus community or inter-communiky dispubes, to prevenl hostilities or to valive the Tl
leaders of the task of inflicting mericus punisghment Judicial authovity, seoording o MacBride,
wan p sowrce of the "Qhimegis income, and n jsalousty guardesd acknowledpament ol his



- 978 -

otherwiss nsbulcos mxerninty. He wan concernad to prevent and chach civil war, bot
malefactors brought to him were regarniad as ribuals ..

p. T1 - ¥illage Cula Culis of varicus kinda wre Gand in [gkara villages, the prisachoods baing
for the moat parl handed doem within a (amily. Rain-making is espacially important; +i]lagem
soetimen pray st Lhe grave of the village founder. The dvief of Tols (oo ivwokes bis anossbors
for rain in Gmes of drooght Momk Koken Kafir villages haps rites for rein and Fertility, bat
thass aré more impartant for the Beas and (i Lhan Ffor the Ighkme

p- T2 - Fishing and Hunting Rres Coomnanal, ex well ay individusd honting and Asbing, were
underinken anly afler the appropriets ritualy hed been carried out. Purificatory magic was
expecially imporiant in hunling __.

Eiho ke group: LIEBU

Aulhars C. W. Rowllng

Tidee Land Tennre in Jabu Provises Werbarn BEeginn of Nigeris
Publlahar: Governmeent Printer

Yeur: 1684

Texs

P b - Waterside Arman.

13. Maobion has altendy besn made of whit is krown as the Wetsrnide srea bordering
upan Onde and 1he Colony. Along its sculhirn fringers fiahing and manos traniport dupply tha
prademinant contribution to local seonomy, ae they 3o in both the Cresk areas of Ondo ([,
Tjaw Apai) and neighboaring Colony districts. Fowler's description of the latter wan quoted st
sotae langth in the Ondo report: i appliss scpually haze together with tha corpllary, examphified
by Omdo, that ths bulk of disputes which come befors the eourts ralata to fishing inatesd of
farming righta. Thia is not toe inland from tha lagoeon shores whers the scongmy wea recently
describad by the touring Assistant District Cfficer, in perhepa unwitking acho of Ward Price, as
onie whermin Scobon (Urhobow) exploit the palm bash, [jebn and Teale, but meinly Thkaln, do the
farming, and jjebon the trading My Cndo Report describwes the unforfunate effects upon
Olotipupa tennre flowing from a not wholly dissimilar sitoation; but although the fisbu tends
to be quits an ingistent ae his Ieale neighbour upon tha quality of his owm rights and fresdom
from extamal conbrols, in exercising them he has, one must uppees, retained far too shrewd a
buginess wenee o imperil hin own grip upon those rights by & manner of vindicanting them
which hes in Ikale seattered ko the winds aoy effective conbrol at nll. Thow although he leaves
much of the farming to feale and nearly all the palm-twash to Urholw reapers he allows neither
group any &bt of ita gtanding or of the tarma wheareon ita contmusd pressnce dapands
Thiscosaing Tkale, the sugpsstion was put forward that lack or repudinbion of eny cantral
authority, whether vested in chief or kin-group-head, sxplained the disastrons fres-for-all which
Tkals tennre has become. Later perragraphs, which disenes the respective stabus of Chisf Yillage
or kin-grovp-head, will indicate that their sevaral suthoritas are far frem going unchallsnged
in ljabw Cde, yei the Awujele has on occaxcne intaryened in rochles over hoth Theals arw!
Urhoba to Iny down some principle dictated by tha peneral interest ...

p.10 - Types of land.

22 .. they are; 1. Slale land {ile aba) ; 2. Bl or Ste land (orubx); 3. Common lend; 4.
¥illage land; 5. Quarter land; 6. Ehi (family} Land; 7. Land held by the “opamu® or branch of an
thi; 8, Bana fide personsl property.



p. 13 - ~Village™ Land

3d, [n sama reghona, bypically sxamplifled by parts of Benin, the village forms the offettive
land wobding unit, Within iy houndaries. "Gruarters™ Lin-groups, or even individuals may hirve
rights which prs arprdad & verying dagree of exclustyeness against gther villagers; but there is
no challenge o the concepl Lhat Lhe antire tommwnity holds, s it were, the oot Litls.

25 Village common goen by various numes i Tebw Provines -ile ila or Oko [ha-land (or
farmland) balonging to the commounity -"its #lu”, Tigho ite”. The Tust tarm g [ta” seems
confined to the Remo dstricts ard is anknewn to Jjinbu Ode

38, The already quolad Divtrick Comminmonar found that "meny, tut not all family
coT0 unity growps” (o larm whereky he seems to heve neeant what we commondy call o village}
hisd venarved certain lands fr “commaon 12" an burial grounds, markets and mesting places;
also vast lrws araad for Umber and other produris and for hanling: similarty Gshing pless,
Thaes foredél areas were alec lohed upon as a resarve from which grants of land could be mouds
to alayes and other strangers adoptad inky U communiky ..

p 25 - Walerwayn and Fishing Righls

73. As in Onde Provinoe. it i not necossary Lo puryus the organaation of righta in
watorways and fshing much bayond the Walergide where, no far a2 the creek and lageon Rda
villagem are comotrned U rights, tesng of grester moment than clairis dver Tand, are mok
Froquanily disputed before the courts, Where riverine righia in olher districta serve to illustrats
thin discumcon, ey will howerer ba drnwn wpon.

74. Exclumive unufructusry righte in watsrways, ke those in land, ars cluimed by the
villagw, the kin group [ebi” or "ojumu™), and the individoal These are not restrickve of &
graeral right of public passage which in free to all: no 4]l may be levisd. But kuch frendom of
passage , in tum, dess not cpver the tarminel points of goods und passengers servicen A camos
may ply from Lakky 40 Lagoe without intermediste chirge by the way, but an sobmider who
saught ty make raguinr usa of a village Tanding basch on the routs would need sanction and be
required to make seme retum for the privilegs. Ohver ool fervies, the village hap w monopoly
and would rdmit no campetition, though outsiders tay be established in tha affice of town
forryman, Judgement for fishing rights in wwnrded to X but axeluding the bench and siream
where thay ply their canoes which belong to Bha 1 townepasople .. ° the beach and the sream
are used for the common pramage of the publiz . ™ " No pareon ¢an be entitled to such property
as watar”. Villages bordering tha waterwayn own thaw and the beaches and are responsible for
the comveyancs of passangery, keaping the ways opan, snd claaring chatructions. The taxk of
forrying pasengers iz wenlly anirustsd Lo the weak or poor wh have o other means of
support. For example, B watarwayn helong to B community, One man oparates on them bud
doas fiot elaim ownership. 5o with [ ¥ 40 years ago » netive of Epa in the Calony, O, and &
Lagos man, 5.5, were put there o ferrymen and collectad the fares Aftar O%F & death his son
suteandad him, ATl thess man are Foreignars and in no way owners of the waters. So wlso at E I
and E.O." Tha wanusl elenring of waterways and sacrifioss to peoume anfaty and productivity are
& joint concerm of tha village: and setount i kept of all monies oollectad or spent. A farry
running betwesn villagws o cppoite pides of & watarweys (p. 26) will be oparatad under
mobokl agreememt By virtus of this coneept of & right of public pasage the Awujale has
several times intervened to curtail the ardvities of Livhoba ar I;j,lw orangera operating urider
agreament with the Ajalorun of et He and whose fishing weirs wers Blocking the Cni River.
Eventually in 1938 this nuisanee led to the passng of v ¥etve Antherity Fishing Weirs Order
forbidding obatructions exseding in width 240G of any walerway or bang of such & nature as to
pravent the free pasesge of loge, oil caske and canoes.
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76, Such an order is of course entirely proper nor open to any challenge under local custem:
but claima to rather wider juriadiction have occazionally been voiced. "It is 1o be poted that the
land is comvmunnd land and owmership in vested in the Avujale a8 wall ws of the pwamp. X
ahould net be disturbed in rights or user over the swamp grantad him for the Sme heing by the
Awajals who alona can sject him ._" "in accordanee with native lvw and custom onby the Chief
having jurisdiction has tha power to laase or suthoriss lease of fishing rights in a river*. This
may be corppersd with & clmim put forwmard at one point during the Tong serise of actons figm
which quotations it the preceding paragrph wers drawm when the Dagburews of Idowa scughl
Ly interveng in an intre-village matter claiming on behalf of himseif wnd the Awujals to ¢wn
the water "o overlord and owner of the whole area” - & clnim which the Judicial Couneil
showed signs of supperting vnti] the Resident stepped upen it In sa far an the Daghurews was
inmisting that “the river i & public wattrway and should be declared w* he was Folly justified,
rs, even, he might have been in ciaiming o right to authorise lsass of Gehing grounds Lo
sutmiders. Buf this Iptter clpim wounld derive from the principle discnssed in par.Sd above,
namaly tha Chiaf » nominivbretive respon sibility “as overlord” oot from any rights ax “owner of
the whele area” which he wag not. Even in the open watsrs of the Iigoon whare wlons gna
might axpact ta find fishing fron 0 all comars wrvd where, giver: mach ciroumetances, public
rights coald b spoken of as “vested in the Awugale”, this i not in fast what we do Aind One
Divinional {Mficar ia indesd on record rs saying thal in his epinien nobody could clain rights on
partirulsr Gshing grounds and that any village should be allowed to Hah the offshors weters of
angthar, but his iy almest & lone vaise in an oppesing chorus which leaves hittla dyubi that
there in no mich free fshing: the entire lagoon 18 pareellad out batween the Ingoon-xide
villages Within then preserves rights are sxarcised by one or more gailde of fishermoen- &g, one
for net and ancther for line and hook firhing- who in furn may oparats ae & group sharing st
the catch or be organised under 4 master Asharman (Baba aghe) mether on the line of Urhobo
campa. In sithar awvent 3ot dus musl doubtless ba conbributed to the Bale and stders for guch
purpoaes ag fegtivale, propitistory sacrifices, town funds, and =0 forth, aa wall s parsanal gifts
of Sigh from time to Hme. Nor is a0y villager frse to fieh at will without joining a guild. The
Village Authoritiea will ales be the propar body ta grant rights to atrangems though they may
entrust actunl arrangements o o caretaler or caretaking body fuch wa tha "oshupho” sockety
which allats prounds, collects the charge imposad and settles diapratbes.

T8. Alang inghore grounds whers shellow watsr and awazp-graes allow tha consbruction of
traps and stake-barriers, individualy have established exclusive vights which deubtless in the
firat place ware recognized by the authoritien but mey row ba leassd, plodged or even sold.
Whether the Village itaslf, s wan found to socur with town common and palm-bush, (p. 27)
aver pledzes or salle ite righta in open watar in doubtfinl, Thers is one instancs of what amounts
te A pladge in cireomstaccss idantica! with those described in par 68, namely money put up to
Anasws village litigntion and secursd hy a grant of exclugive rights until the community sozld
re-ittbarss axpenditure, In this cass it waa the Bala himpe¥ who put up fands, but the ressrds
do not disclose whether tha groands pladged to him were in offshore water or both. A pledge of
inahora rights would be wimply enough but of offshore waters obvioushy a good deal lesa 0o, A
oommunity primarity dependent on Ashing would alse need Lo be very herd pressed bhafore
denying iteell acooss to & part of ita muin resources.

T, There ia in fact svelanon contesting dnven an indrvidual rght of e Lhugh sich
rextriction must b of parnly bl validicy sincee sals is essoredly not everywhere banned
“Individunls have private ownership of water but may not sall it. By owner 1 mean tha peracn
wha holds exchuive fishing righte Thera are chearly marked bourdsrios botwesn individusl
finshing grounds al least, so far es Uhe cresks are concerned”,

T5. These lexl words may have more than apparent significance. In the confined water of

" rivers and sbreamn Lhers exisls a syslem of rights ewsctly similar to thoes in farmo land,
Village”, "Guarter®, "Ehi®, "Ojumu” and ndividual all at one time or another putling bn ¢laime,
Ome might have axpectad tn find riparian rights detsrmining the nators of those claims
acoording an the fringing land he wmem commen or Tand held by & lesser group. Thie was in faet
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said t2 ba the sase bat there i evidence that tha two do nob necesasrily hang together. In one
instanes, for sxample, bordering farm land was adpidged to be collective *family” property
whils three Bshing pools had baen inherited sepurately by individual members: o & stcond, ene
party elaitosd the Sshing, the other farmland which ha had bought together with the Gehing: in
& third where the aetion waa for fitle o a wirip of farm land (thoagh hantng end Ashing
featurs fairly prominently in the proceedings) jadgement for the farm was sxpressly sated ta
incdude “the water or river thersin® [ this were adomatic there would have heen no need (o
say 82 Theugh no concrets gvidance on this point can be cited, & divores between the {wo -
riparian and water rights - doubtless oocurs chiefly in respect of Ashing pogls and ghallow
grounds where traps and berriars can be sat since such arens are meore ohrvicunly susceptible Lo
individual axploitation by primitive methods then reaches of deep water, Aording ua rights
are held collectively by village, "Guartar”, or kin proug o uses wiTl be directed. Thum, subpect Lo
any local rules, n villager will be free of village water and an "“wbi™ member of watar claimed by
hin kin group. Lease will be pimilarly grverned and pledge or eale, if pllowed, follow thae
principles spplicabls to Farm land.
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The Benin Kingdoam.

p. 84 - Tha Edo play litde parl in the axploitation of tha rivers, depending 1argely upon the
Urhohe, Jjaw and Iisekirs for their fish, Fnrmar]:.r, however, certain willages were responsible for
providing Unve Oba's court wilh fish, a service lrl'n:h was orpeniced] by "Opwa”, one of the minor
title-holdars in Benin Cily ...

p. 44 - Befors 1867 the anly non-Edo in » posdtion ko exploit the resonrces of e kingdoto wert
those sstilad in villages and hecams absorbad into the village community. Afer Ut date thare
wop pn influx of meambers of neighbouring tribes seeking land Mr fwming srd residence and
tha fght to fiakh and collecl palm-produce. ¥arious wegulaliors have een drawn up e
roertrolling Lhe rights of non-Bdo in land-use, forest pnd river rescurced, and hoose sites, and
Basd gorual chargee eTe mada for each pe of activity ...

The [ehan Chisfdome pnd Tribea

p. 17 - Righta cver fishing strarmes and poals are communal to Uwe village or ward Opan and
clows] seasone Ars chesryed ...
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Tha Moribern Edo-Elsake Tribwen

. 108 - Land Twnure. The information concarning rigils to land among the Flaahn is
somewhal confussd Whils e heads of villags communibies are sometimes s isd o he tha
romingl owners of villags land, the furming land sppesrs normally to be pareallad awl kel wesn
wards. Withit Uha ward there ot collsetive Tand-holding rights .

Members of other wards within Lhe same villapes may ba allowesd (arm longd with the
conment of che village "aldars”™ and witheul sy payments. Simngearm, however, mus approsch
the village conneil Lrough the “slders” of the ward in which they wish Lo farm and pay fees in
yama and palm-wins, which are shared by ward and village elders ...

Flighing rights appear to foliow e sams principles as righls in land. Each arsa of smisr
has ita kowrper, whe controle U opening and cloming of fishing saascna, probably oo the hehalf
of his community ...

The Ioems.

p. 133 - Main Feantires of Ecanomy. The Bouthern [name depend ta o large selant upon fighing
and tading in the Niger creeka .

The Northern Iname, living away from Lhe rivers, depend for subwistan s npon farming and
palm-0il producton ..

p. 125 - Land Tenuwrs, The insme appear to have few undisputed claime to the ownwrzhip of
either land or water. The fAshing-ponds which the Southern Ineme wee wre digputed with the
Uria, Ekperi and feku paople, and most of the Northern Ineme shate thedt farming and palm-
produce rights with neighbouring North-Wast Edo commun it{ss, TInems-Ekps has tittle land o
which it can daim abaslute ovwnership though it has farming rights over about 10 sg, miles ...
Ineme-Ogbw has cccupational rights over aboul § ag. miles of land Dut ahares tha land and
palm products in crmingn with the Akcko [AkukuT] pacple ... Egei has sbout 10 aq. milwa,
moat of which (3. 128) ia sharsd bn comnmron with the neighbouring villege of Cud ... Inegie-O's
has about 30 sq, miles, but Daghals Days claim to ownership of most of this™. This situston
does net appear o have causad much frickon, but in recant years the merensing importance of
palm-produce has rexulted in a deairs to establish boundaries which wers formerly vegus .

The Urhaxo and [soks of tha Nigar Delta

p. 135 - Crufly, Canpe-tmailding in a major industry at Dhpidiama, & town of Oworo and Okpe
arigin oo Onye land chows bo the Higer ...

Tha Ljewbe and othar Urhoba and leoko peoples alan maks conoss for sich thars in o good
market in Lhe Dela and along the lnglh of e Niger.

[Laekiri.

P 170 - Disputes cvar fshing rightla in Lhe amallar creska pecrnion consderably mora Libgabion
than rights Lo culiverdion. Sueh righis ars allocs bl by villags heads and may ba inharisd by
Lthe grantse’s canle and frmals descandania. Many mean migrgls b the san axd of Ubke calnary
for eruyfishing, but Lhay must pay hasvy feen Lo village hapdy For e righly Lo sat up Lair own
lines of Hishing poaks
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p. 68 - 11 The Binjs are not goad fishermen, but the Iusekeris and the laws, Further down the
river are very keen, and the Oha of Benin gives them. permission Lo fish in Ghe mivers, In Toburn
they sand him some of 1the higger finshes in payment of the lease, and als a setiled trikate in
Fah to Uhe Minister of Fisheries, as appainled by the Oba ..

Axnihor LA L Ophohine
Tice The Urhobo People and thelr Land Tenure
Thexd

p. 148 - ... Pourthly, in those clans, such as Ughievwen, Ewu, Okpambe and Uwherun which
comain ponds, cresks and streems, and which are euphemistically referred to by other Urhohos
as "Ewa-Ame”, the land of the selilars sxternd s far a3 the paople can fish and easry out olhar
ativites 1o the pounds and streams .

NILEH FEHOVINCE

Aothort C W, Cole

Tt MNigwria Repiorl o3 Land Tenuwre, Niger Provinee.
Pobllsber; Eadons

Yoar 1588

Toxi

p. 18 - 48 [ have not oblained full indormation s to Lhe rights W fish in the vafious swamps
and straams. This might hka s paint well werch inveatigating bry officars on tour, Facte obimined
bry tham when touring will be of more valus than theories exprosasd to me during u brial visit
(the various places referred to wars too far dislamt For me to vigit in che Gme availabls). From
the information 1 chtainad Lhers would appear o be sommunal rights analogous Lo Lhoss
erisining to Lhe sylvan prodoss from home “urama”. A practics, smilar to the Arungu
fisking feetival whare prerybody collacts 10 caldh Lhe fish on a fized day, was dewribed o me.
The unit, o communaley appears b be the village unit

Aother C1. (hawoys

Tiiles Titla to Land in Migerin
Pl Lk Uslwervity of Lagos

Yk i 1774

Texi

Lagnd Conewption of Land. The legal conceplion of land wider customary law han been a
mattar af eombroverey LR ong WTIGER ...



Thus, an concerved by laow, tamd inchudes e murfaos of G sartb U st ] and Dve air
spcw abcres it, ws wall an all things that are permananily attachead t0 Uha sail. IE alwn inchudes
streame and ponds ..

Azthor: Jitrll A Andu
Tide A Repart of the Rols of Water Law bn Eary] Wakar Supply

Sywirm with Particolar Emphasis oo Nigeris (Oonference pepes)

Text

I A - Customary Water Laws. ... Lika many other African ruptomary laws, Migerian costomary
watear laws ar= neithear writtan nor exlifiad but svery community hag piscs-mesl roes and
ragulations which are legislabive in effect with appropriats aanctions to regnlate e
wanageriant of wabter resources under Lha Kllowing heada:

Cwnership, - Generally, water wia and ia 28]l regardad 42 4 commune] property. No
memhker of e compunity can <lam Ltha sole swnership of 4 soures of wabsr supply, Thin is Lo
foreetall wn individual holding the whols communiby to ransom. Any atiempt to do se in visited
with dire con ssguanoae, This pabbe ownership s paloury guarded eve when the scorce of
apply, 4 potd for saample, ia sirictly within an individusl’s land, The public is genemally
grantad the right of sny and waber drawing rights. The only axcwpbon o Uus mals is whees an
individual digs & wall o kin ¢wn lend (P 4) for pereomal ulé; in 2uth & casn Ui coimmonity &t

large han ot drawing rights ae ik s regurded ax privats pooparts.

Water Drawing and Riparipn Righis Every membhar of b communiby axoapl Choss
suwlTaring from conlagious ar chronic disssssn han watsr drawing rights for hoith domestic and

agracultnrml use .

Tha diverzign of a river by a community fmm ita neiuml channal s prejodeces the olheTt
riparian gwmers’ righls could becrme & source of inlercommunity wranglmge, Hence it is
regerie] ax & hontile ael ahich might even laed Lo war ...

Protectisn from pollubion, .. The community also provides & guard Lo hewp an gy on the
sooreas and thoss who Mout commuonity [anti-pollution] laws & brought bafors community
losders or haade to acoount for thelr misdaeds ...

Generp] Mainleasance. The commnily sl large is regponahle by clearing and desdging of

WEEET RHITERS ..

Waler ia naver sald, nol even to srangery becaugs Uhe ownersbip i balived (o e universal
Bridgw olls and leviea are onby collacisd whan & river forme o houndery hebtwean bwo
communibts. Bach commurndly {p. §5) collacls fems on ita own side amd e proosecds ars handad
over to Lhe head of the communiby e#ho aseouniy ts e council of siders
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Owo and apsorigled prens.

2%, Though quite a large percentage of the popnilation throughout Gredo is Moslem, Islamic
law of raal property has na sppliention. This is genarally true of the North alan, whera
inheritancs of land rights in concarnmd custots hos besn too Hmicivas,

7. Hunting and Pishing, ... There ia litile fishing excepl in the associabed arsas where,
aguin an one would expert, sirenger fisharmem #¢ required o give 4 share of Uhair ealeh to cha
man who grantsd them rights. Who Uis may be was not discarmible from the onby recarded
zane. Not apparently the Chisf mnce he gave evidence in support of a claim sguinat the
stranger Ssherman; poasibly the Chinf's “purme-keaper” .

Eatt divicon.

47, Hunting and fishing. ... Ado reserves to Lha Db coriain pools which are Fshed ence
yearly for coremonial parposes: Are allows no fishing at el becougs Lhe "straima wirdd run
dry*: and tn Jjern, water goes wilh riparian nghta or in shered if it divides the land of twe "ehi”
[::l}dﬂ family, mals dsssending]. Other districta no doabt retagniss varying cukbsms in both

Alopre

B0, Hunting and Gahing. The “¢lni™ in not regardad as entitled to axclawive rights, nor may
payment be exurisd For hunting over its land Prombly Owe practee, or somelhing akin, is
Followed

Onda.

104 Hundaog and fishing. ... each ares hay smething in the naburs oF a village grme-
kewper who may alae, judging by e paragraph on timber-liconces, be requiresd Lo ses Lhat ne
nnhauihoried farmlng goen on. Pishing follows a4 similar patiern anve that 1o menlion was
made of reference Lo any kocal fisherman ...

{darira.

114. Hunting and fishing Again Ohwo principles re-appesr. An ldasrs man may fimh hunt
or et his traps an any land at all though he will wam u fermaer of traps sel among or slongmide
sianding crops, A sbranger will follow the same procadure au if he ware aeeking lesve te
eultivaty ..

Cribwr arwas - Bind confederation, Taw-Apa end Armghe, Tlaje,
140. Pishing rights. - Almost withoul axeaption, casas which coms befora the courts concemn

Ashing righty, Exxluding Tlagm for & moment, thens ary said to be divisible according as the
walerh wri



1. Legoona and main cance wabarwiys,
2. Bubwidiary chanrnsly,
3. Isclmbad poale in bush or Fringing pedd.

141. Rights in mnain watarways are commura)l 10 U whols ares. A stranger who has basen
allowed to settle in or relatvely near a Haadquarters wowld have Lo be maporiad 5 Lha
Kalashuws or other Chisf befors he mipht Ash. Presumably he would b expeciad ko pay some
duwed in cash or kind ko both local hoat and chief. Raporl woull probably not be mads From an
oullying seltlement; bul im such A casa Lhe atmnger would he confined to village watsrways
end nol e free of places Like, for axampte, Lhe Mehin lagoon.

142, Village rights ¢xist ovar the muny subsidiary creeks and river tributary leading off the
principal communication channels, If the settlement concists of one kin-group, rights may be
described in the records we "family”™ cwnearship. Where saveral pettlatnants hava been fonnded
slong a single stream ite reaches will probakly be separalely claimed; but & pacpls of fighermen
will obnricunly wyoid setiling near what are regurded as ancther preup’s preserves. In such
tnelances, and where the 2everal ssttlsments admit the superior nuthority of village Bals
[villaga chief], it seems Lhat he has, or claime to have some say over sdmimion of strangsrs
though hw may sxerziss it only in concert with the "tawn chisa®, He may even refuse to admit
the axistence of exclusive group-right and anbrsd control over strangers t 4 Tooal keeper, In
one ingignce when previcus erder confirming common rights of all Ighobini peeple had fuilsd to
end dispute the court reveked thoss rights altogether "Ag from 1aday we declare the cres
belonge to the Kalashuwe: anyots who usen it withoat his permisgion will be dsalt with',

143, Beparate pools are the individual property of whoaryver algime i3 have Ard found Dwm
end tonstitiuts heritahle eatats. They nre held by bolh man and women,

144, Apart from lease of fshing rnghta &0 strangers - and preaumably o localy ples i an
indivichual pwmer i9 not using hie o] - no svidenes was found of other alisnabion. & cammunity
primarity dependent on the produce of ity watsrs jn unlikehr to mll, sbll lass plodge them.

145. Por Ileje, says the Amapers, the classifeations gvan in paragreph 140 dos nol bald
Mahin Lagnon apart, ol Nag walers ars claimed vither by wn “shi” or its eonstitnent unils: now,
ng & Tule Lhe latier, The siee amd ramifications of Lhess units probehly vary: though asearding
ko the Amapeby mib-division i costomarily wrrangsd between U seversl nuelenr familion [...]
1oL by Che deceansd |

In practice, ng dowbt, what happens in again a wattar of personalitiss A closely coherent
group will continue jomnt explodtation of Dhir watars whereas one whoss membarg are gl
kpgerhendn will demand sub-division. Ocmmionally some poal or reach will b reserved
undivided fir collective wuss by Lhe whaole "shi™ bl Lhis is Tare,

148. Fartition gives no right of abeeluls disposal: the only sdmicced Form of alisration in by
lomas [ ] Thin in af comoplete diperelian of Uve possessar who is under no obligewtion to eonmualt
other branches of Dhe “eds” nor giva any shars of the prossads to thae "Olor wbi”. All D
in stamvess of raport quoted in paragraph 142 oome fom the other digericts, not Tlage.

147. In Mahin legoon practice in diffsrent. Thesa waters balong to the Amapety and Chiefs
who allot the right to fish in stated wreas, The Amapatu began by saying that mich grants were
oonfined to strangers who pay “ishakols™ and the sons of chiefs who do not, varisd thia last by
pdding well-known ¢itizenis, and ended finadly with the explanation that as al] “[lajs are so
mirad up the descant of the cannat ba disentangied from that of anolher”. Grasite wre heritabls
and sven g mtranger's children remain in occupation s long as they pay "inshakols™ Grarmis am
nlae excluwive but the Amapetu hae the right to call on & stranger to shars bis grounds with &n
Naje man. An Taje may lease his righta to a fallow Daje without regtriction or control; i he
Ieanas to & stranger he must chinin tha Amapetu’s consent and, xe with oil palme ... receives
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only g rabmin From the Tent, ot ghe whale amount This obligation ln fect appears thes only

puriet, which differentiates an Jlaje's fighls in Mahin lagom from those e may have over "abld”
walars slerwhers,

148, No parl of any waters in ressrved ag title property whethar of Amapetu or other chiala

Ethnk: group: URHOBO

Axrihumr: B AL Oybobdos

ke Tha Urhobo Peopls and Lhedr Laod Tenure
Fubllsher Riviaw

Tl

P 144 - The most respeetad moda of land acquisition in Urhobo s U person who can shiw
thal his anssstors were e firad Lo Laka posseasion of any yapl tract of soil which was
aninhalited and wiewltivatad The absence of commpetition is & nagutive condition. it dost Rot
Found & Sght. it is not tha same an the duty sssumed by wmeons who Lakes poasibsion: of 4
pien of land - the duty Lo wee it with » view of giving valus to & piece of nalurel proparty, b
draw From it & profit Bor oneself and for alhers, for ones own causs wnd for the cruse of
girilixabion ...

p. 145 - Fourihly, in these <lang, spuch ag Ughinvwen, Ewa, Okparabs and Uwhenan which
contain ponds, craehs and greems, and which ares euphemsistieallly raferred o by other Urhdbe
B "Ewe-Ame”, the land of Uhe getilors axtand wn far su the people can fish and sarry out other
activities in the pande and sireams -,

.. if an Urhdbw family settles i an arep of land, however imall and limitad in exlemt, U
abeohrbe awnweship in and jurisdiclionsl swhority over all adjoiming of @ Bgusus Lunds
subsequerly crooqrier by menbers of faundery of Lhe original satlament or over which much
maprbeers wara ahla to muintain dffsctive conlra! pnd or earriad out mny open acks of awnerahip,
far exampls, by hunting, farming, ¢slletting palm fruils and fishing balonged to U frundera of
the setllemanta.

Alass sse, MALL I Bundstrom, 1973
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p. £ . Fishing 28 Privats fishing rights in rivers seldom erisial, bat theorelically, chisfs mnd
pny other man regarded b the chiefs as important enpugh, might appropriate & lange-aised
peol during the dry season and recain Use exclugive Fshing riphta thersin, He had Lo be a
native of the group through whoss land Lhe viver flawad He could only appropriske one deep
plara, pnd would be prevenisd by the head chief from Laking more. Thess rights muld be
inpartied and them beweama famity property. Naither the head of ihe funily, nor any mernber
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therwol, could then give away the rights, or lend them tamporarily without the general conssnt
of Uva Family, and on much forms an they thought dssirable. The rights were inhevited by e
next suctaeding hend of family, Any member of the family might kill fish thare, bat abristly
speaking, b had no right to congume the fish himsalf; he must tabe i (o the family heed who
would give him the fish or divide it among the Family ws he thought beat. No part of & river not
recogrised aa baing wn "Thu”, or deep pool, could be appropristad; and enyene, whether stranper
or native, had the right to fiah anywhers in the river, apart from the pogle which were family
property, and he could keep the entire caich himael. A strunger, that iy, & native of same other
groug, tvuld not obiein exclugive fishing rights without the ronsent of the hand chisf and
council mambera Non-use of thess sxclusive fishing rights did not give the head chisf tha
pewer ko hand them over Lo someone slae, or to open the pool ta the public. If the membars of
the family did not themselves carw for fishing, they would, as & mattar of course, invariahbly
allow others o fish in their water in return for & amall part of the euteh,

p. 3 - Righta over sireams and paths. £7. The owner or occupier of land on the banks of B
stredrn had no righla over Use bed of Lhe stream or ite water, provided the watsr was ranning.
Any poal dug oot by Uhe family to store water could not be used by anybody slss without
periitaion. The rivers aould be witd frely by amyone for ansporl porposes, as could public
paLhs ower land What was or wae not public palh, #f it orald not ba sgreed upon jocally, would
e decided by Uhn hend chief ...

Adthor: P.L, Ll

Title: Yorohe Lard] Law

Publisber OLIF, Londmm & (b Migerian Insdtuts of Soclal and Bomiom by
Hewarrh

Year: 1548

Text

p- 280 - AN Egha are enthied Lo draw witer from tha shreems nesreyl Lo their hamle: ne
parsan may cluim privats rghle in wather for dormestic use; privats fishing rights are, hawarer,
recogriieed, On the lamd of some townships, notably it seema in the western parta of tha
kingdom, the chiafs rule that no anmaal crops be planied wAthin Afty yarda of & strasm; Dhis
prohibilion of culbvatisn in said 5 eneure that tha dream doss nol run dry. The planting of
bree Cropd i parmoitead.

84. Bubery, the Balogun of Abakas and ora v. Bammu, the Balagan of Tes snd o,

Ake “A™ Mative Court 381950,

Abalks townmhip wan destroyed £ 1820 but the chiefs 50 claim tha land around tiair "orils” s
far as the Oywn river. In thin cass they cluimed thes right to opsersts o forry seroas tha river - or
to receiva from the defmdants, who were pebunlly cperating such a ferry, an annual fes. The
plaintifle sought to prove their ewnership of the river by sting & paymant of Libuts by the
peogle of Imala for fishing rights; the rourt did not find this claim proved, Tt was preved
however that the Tka psople had besn cparakting v canog ferry far many years and had paid ne
fribute (o the Abaka chiofe, Becaritly the Hauss settlemant in Absokuls had moved to Lilfsnws,
and the catlle routs had moved in consequence sy that the catile crossad the Dywn river by the
Tka peoples's ferry, bringing (p. 261) them much profit. The Ahaka chiefs sought ta share in
this profit but the conrt dismizsed their claims ...
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Eihnke yrooge HITHA

Authar ML d'Hertefelt, A Troowhorst, J. Seharer

Tinde: Lew Anclians Royaorshs de la ZEone Tnserlscostrs Maridlompls
HEwnnda, Burosdl, Boha)

Poblisher ERA - TAL London

Yeur 193

Teaxi

o A Remnde contral, manger du poinson Mail consdér commes répugnant La plebw n's
Junsain &t8 i pratigues sauf sux sbords du Tae ¥5vo et dans les Laex du Bwands oriental o
sepientrionn], Elie se fainait b I'aide de nanses coniques. Au nord, les Reara of los Koga
chassaisnt 1a Jantre au harpon ...

L'mplaitation de gisemants (par sxmmple 4o for, d'argile ot de kaclin}, T'utilisation des
saitiors &F den gaux ¢f, dans Temsemhls, ko coupe de heis, dherbes, de rossaur, &= papyrs o &
bmmiwn o feiariant pay Fobdet dw droit privetits _

f 122 - ... En saiscn sduhe, les Randi prabiquerl une forms gimphy Firrigation. A Taids da
merres, d# terre #1 da branches, {Iv construisent den barrages primitf ot §le cowusent de petita
canauk prur conduire eay wux champ ...

P 125 - ... Lom Rundi de Yinddrieur ne moangrmient pay de poisson, Ley Rund] habitant s s
Tanganyiks, par combre, pant by appliqués so méter de e phche ...

P 147 - La Justice. Dany l'organlation judlcadrs du Borundi, I'erbsiire {umushingwniahs ... }
OOCUDS L poictiod whigque Aneun jugengent n's Lo en Fabwener da ge foncbBonnairs ..

p. 148 - La titra dumushingrrmahes on 200 ne suffil pad pour e conmidis? comme un whitahls
irbitre. Il faut, comme Te disent les Rundi, mwentrer d'abord qu'on sait bisn interroger, qo'on
pal trés hien 38 scuvenir de oo gqui & dud dit ok qo'on di o vérigs, B For aatiafait & cen
arignhces, on Deut Sy ot commé ul virdable adkdtre, 8ipn arblite pe montm
incomptant, il paut parder sm titre, mmis on n'atigche pas de valeur & ses jugsments ..,

Laa ahashingmniahe ne fronomeent pas de virilables wmits +t ils 26 peavent pan irfliger
d'amardes. Tlr denment plutht des conaeils. En ndeompense, on Jewr offre owcurs ds La hidre,

Los affaives pravan emt immédislgment tranamises au mas-shef, su dhel ou an 2§, On
trangmet susdi bd affaires pour lesquelles le jugement dew arbritres n'c pas Si4 weoaptd .

p. 160 - La fgipaur de plule .. 11 wynit |& pouvair de faire Lombar 1 plode Ainei que de I'drier.

Om pouveil devenir un faiseur de pluis de sn propre volanté o sprks une périoda
d'inetrurtion, ou bisn apras avoir b6 ol da leeprit de In famills, oo e encors apmia
wvoir §U proclamd bl par le peuple.

p. 188 - Agrieuhture ... 'ta trouve dew champy clbves dans e walibes at sor les pentes pogvent
brbe Taidag daw ruissesux ot das rivitres Lk nd, dans bo haut pays, La situation 2y prs, I"sn
trouve wur cortaing termaine wn fonde de vallée mise on swlturs, un systiios Firrigation krmd
d'un résaay de petits Aleles Teau. Ca qui fait qua Pexploiation, par axemple, da plantss &
Fueses, pout oy prabhmust kme of aeison siche

p- 187 ... La phchis (au moyen de nasses, de lignen, de Flels ot de lances) n's génsrmbment
dimperriance que pour les hehitanls du voiinagn dee gramdes rividesa, el que Ja Malagarai.



« U .

Lo cancts dont ils a4 servent & oot affst sont don smbarcationd asssz primitives, faitas da
tronca d'srbreg ot parfois Sdmres.

ve Mo 70 parione pae ici de 1n piche Lalle qu'slles se pratique dane e villages 4 phchaurs
le long de la cole du Tangunyiks

Le (issur e phaie .. Les hommes sussi nan gqas s fammes oy slonnent sk soavent par
anccaanicn hiridilnire. La mitier doit o'spprendre en 2 mettant & Néeote d'un faisanr do phoe
rencmmé.

Il semble quauparavant il ¥ svait dens bn chafferin do Heru un feiseur da pluie, toujoars
whe Femtie, qui puiksait d'ane grande influsnse; on la conniddmmil comme chaf de tous les
Faisturs 36 plue. A 58 merl, one 4s sas filles Toi surrddet On dit que Tes Faiseurs de pluis
mppearbanart & sotts famille jooissaient d'une certain céldbritd hisn su-dalk don frontidres da
Buhn ...

Ayt euarges Bandrari

Tk Coure de Droit Cootnmbny -Aoands, Beiuwd, abhnpu, Batws
{ L)

Faoblisher: ASTRITMA

Yonr: 1a8:, wvol. T1

Text

p. 60 - Pasaages d'sau. Las passsurs Fema wssument abtls charge pvec Frogqoisscement du
pouvoir politiqus Toeal ma du pouyviz ropal. Le plus souvent il S'agiseait de fouls ane Memnille,
qui remplisanit ta méGer de pbre an Gl La ou los pirogues ftaient dans e majorild don cas s
propraid do chef kocal oo de Tassociation familinka.

Les membres composant le groupes des "passsars” se relmient A tour de rile, fuasant cheour
un jur de travail. La soir veng, on se periags 1a recetis da Tn jornds kpris que b ch of-paspeur
A prélevd sa quobe-part dont wne parde irg ao chel dea hatalinrs de o odgion, en Meecurmonos e
chaf poliGque loead ...
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Ethnis groupa OULOF TFU CATDR (oeuode dhe shikg)
QOULOF MUBULMANE (Haol
WOLOF RUNALIY
Author: M. Carpitron
Title: GCeontorss Cuolad du Cagy o, {Cearele de Thiw)
In: Conbtumlon Joridiques ds TADEF - Tomw 1, Bimdgal
Pahllah #r; Laurcas, Purls
Yoar: 1EmM
Yoar of yurvem: 1597
Texd

p- 128 - Lan chosan qui peuvent conptibaer la propridtd collactive mont: los maisons, les cages, log
terrea ot leg champy, 1 boin, by plankabions, les sourcen, loan puila ot fes troupesnns

En rigla pindrals, les biens immaobdtiers, quand ilv appartionnent & une axlleetivils, sont
inalafnabley, gawl & ttre tout & Mait excepgionnel, en cas de nécessivf impdrhewss (ealamite,
impdila, amendes) o avec eccord de tmps ..

La chef dickribus len terrains du chef da village st il an asmure by gurveillancs, P'entrelbien
et In protaclion. [1 eat responsshles de na pretiom vis-k-via da T collacbivitd

Par ¢untra, lea droit d'effousgs, de poisage, de pdtorigs, de chaiie &t da plche 3ont
rcoTifiul ot rewpeckds des propridliiree, Bos rdbrva Ben antendo qu'il en Meulbe ausun
dots mAge ou dipridations,

Lew étrangers & In collertivilé binéfcant da ceg drorts, main ile dorvent capeandant obslenir
Taulcrigption préalabla dag propridisires pour le phbarnge ot I'saffiousge.

- 139 - Can pulorisationg sont en principe accordden pratuibsmant

Barviludes. 1! axisls dan searvitudes réellen, sarviludes da prasnge ot da puisage. Blles st
porpétunlles &t ne pauvent Mre rechetden .

Anihro J. C Feyet

Tille: Conniame Ol Moy lmany (Hanl)

In: Couimiary Juridlgques da CAQOF - Tome 1, Sdndyal
Puoblisher: Laross, Purls

Yoaur: [§:- )

Text

Pp. 178 - Barvikude - 11 exisdls une servibuds nielle, 1 aarvilude de passsge. ssit au prafit dun
forda enclave, apit pour pormetire T'accda den gene st des animaux & un puits oo & un point
d'mau parmanent.

Clent ume sarvitade perpaluslis
Immeubles muscapbiblen da proprifté privés. Lea immmashlss suscepbiblen de propridtd prnd

soxik- leg plantstione d'wrbves fruibem st sobrea, bachabs, roniary, Ieg maisons, ey wianes (brous
pour recevoir Vea de pluie et de reissellement) o enfln, sctosllement, b torraine de ol ...
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Anthor: E.LaRoy, M Niang
Tt La Rl Jorldigoe des Teirres Chex L Wolad Huwsox do
Sl 2 ierml
In: Bywhinmew Fonelers Alricalna
Fuabllahar Labaraccdrs d"Anchropalogie Juwel dlous, Pasla
Yoar: 1070
Yoar of survey: 1088
Texi
p. 102 - reu Wolal Wolof
Terme Langue Ethnie

Eapaoas, - Artivitan st Droita Fonckne non Culturwa.

Localisabinn. Rérublique Ao Séndgsl Régaong de Thiea ol de Diowrbe] (anciens Toyaumes du

Cayor, du Baal st du D4olef} - Departement de Daguna region du Fleuve (ancisn Toyaums du
Waln} ...

Signification. - Réu mgnifie Tla roynume, b paye, ln contrés, la région”, ... En mison de
Forganisaton politique des Etate walof, il a'ngit da I'wapace 1& plus dtenda, eelul qui Dnkkgre et
eoumiband toutes e wctivités qui ne néceasitent paa une stricts localisabion comzie pour
Pagriculture, En «ffaf, Pexploitatron dew sole o Jeri porar e asapws tion culbturaux impbuait e
retard, pour den radsona yveriables qui seront Etudiden dene la corpe dea Gohes, & dee
techairpod ootanbivins i N s trouvaient spabialemant limitdes que par oo Fronbidres "dig” du
royaurs domt oo relavait En oobrw, La prigritd donnds & La cultors dea tarres obligeait & na
conai ddrer cit wetivités g coms annetes of complémentaioes et & ne propossr qu'un cadre
joridique global pour tendr compte des pariculariemes loeaox oo ethnigues. En fin lorganisnton
intaros des diff¥rente pouveirs politizues axpligue la diférensiaton dane le temps &t dans
Fespace Sa ia rhglamentabion fahciboe, Notre propos st d'un rappalar iei poineipas péodrinx.

. 103 - La eenprihenasnn da be diveribd des drcate fimciers nd peut kb Brirs quisn ayant i
Teapmit s velnbion oppoditive snbra:

- d'uns parl la souvarain .
- d'uotre parl invenlsur, ptiligsbeur normal dey ressources ..
- enfin, leg Tespansables locany des commyunautée rurales ..

La cholx du détamier onl ssaentis] puisquil Sbbermine Lo natare dea droits ot des
abligatione wur des sepacts spdcialament Alffeccn, par talls ou telle woetivibd ...

Loy sapiicd qua noud dierivons sd difimencinnt en rdalicd silon wh sutos onbles calul da Ta
rarets reletive du prodult sxplasdld,

Cest aing qua c'ast la valaur reconnue aux sctivitde de puinags Faxtracton des minéraux
ot la plehe qui L dislingus d'subres qui oot une imporiances éonomiqad biso moeodes ..



T

Detoriteur % Yalwor Grande importanss moindre importance
Souvernin nalirvai - drodta da soupw
- hanta palice aur lob aubrws
artivitdy
Invantsur « ptche = chass
+ Sehouement dos niorines - cuwnillotie
Cotvmunsulé . paisage - phirage/parcage
p. 106 - deg u xornn Wolol Wolaf
Tarme Lan gow Ethrrda

Locnlisetion - BEépubliques du Séndml. Région da Thies el de Diourbel
fancien Torauntas du Cayor, du Baol ot du Djoleft -Departement de Dagune, région du fleuve
rancien rerooe du Walo),

Linguiatique ...
Bignification s Connglatione

Ca terme pourra done Mre bredaif par 1a saline Limportance données par les Wolaf sox
anlines da Teambrouchure du Sénégal vient de te que 1o se] &ait avec Feor une de deux grandes
richesses minérales de ' Afriguwe soudanienneg el done un Lerma déchange ot d'ivposibion
AVARLAZMIE DOWr Mbux i e conbedlasnt erbackion st 1a circulation. Clest pourgooi les
souyeraing ont pened une st ricts riglementation nous permetiant d'dvoqoer des droite foncers
ditanius au titre des mines o carmibres.

P 108 - "Cheque sallne o 3on formisr parlicalier ., ©

Far la maite il samble que ok salines aient dd donndes en apanage soit & un hérider
primomptd soit & Ie lingubre ..

. l'extraction des coquillages st an partioulisr des bices Fhoitres (pobbomiey] cesbowin &
faire de la chaur flament poumises nu paisment da soutaives

On doit admetire svee F. Dingne ... fue ces richoesas ™ ont Rait Tobjeb aeses WAL Fun
monopale de P'autariid cenbral ...

La "bar” détant minei 1 Lotalitd das tibyee juridiques s cos "mines” quil peal conedder
comma il Taneend ...

- | mitoakion dae carridres st an parilculier des glies dargile .. 1ea palibres (on gindral les
famanes des gricts "gewal™) poanddaient des droits axelusife sur lep emplacameant qu'elleg prwient

découverts ... Paut-dre catto risarvation dtait-oTls ke b ure alliance privilégioe de 'arksan
avec Teaprit loomnx

o 108 . aad Wolol Wolaf
Terms Langus Ethnie

Seuress .



- -

Locglisntion - Rapubliqus du Séndgal Bigion da Thies et da Diourble (ancienne roviaiod
gn Cayor, du Bacl ot du Djolaf) - Ddpartvmant de Dagana, régen du Meove (encken roymams do
Walo}.

Signiflewtion ot Connobatoni.

Dans wn sene premier, Md Sésigne 1a part, la portion. 11 est employs par les plcheurs poar
mariusr la partie du flauye o du marigot qui fafl 'obgel d'one expleitation partienlidre of de
throita apeieiflque ..

p. 108 - Lea xonen da phehe () seront Fautant plus importantes que 1o nombre de pbchanrs
mnesrnds par la prisa sst plus grand. Ceppndant, Pamboachuts de s Teowey Maipait V'okjet
d'une approprintion brde restreintes parce qua Fendroit it e poisonnaix, Sur Loy mariignly
Lory nots que lsur longusur pouvedt varier da B00m & 1 km.

L drvite détenus poar lee phchears ...

D'apréw Robin, Forganisation da THAL du Walo sous Barks Bo sbowlit & confeer
I'ndministration ds la piche ot las drojts sar 1se saux continentales & une gutorild spicials, I
“joprmay” qui percevnit les taxes relabives k cotte activitd, Adnei les picheurs ne diapoanisnt-ile
gue d'un droit dussge, Beloo las lienx st dpoques ot o0 particalier de la préssnce lools Fun
"kanguin” poavant confisgusr & son profit des droits fondés sur la déouverts, les Htres délanos
Kanabyseront comme précaires ou deéfinitfs, partiels cu exclyxle,

Alng w1 sirrw 3-1] o0 parteuling sur Ta sotv du Aeuve feinant fron e aves 1o Maoriaice «
moomles & La pression incessanis des razzip .

p. 110 - Lew wne, dbcrit per Mme Aodiger poor 1o L da Guier, sanelysent comms des droits
pokaaty communguiaiten, exclonils ol oldlisde & cortaines dpoquas de annds - an déerus - pat
2es groupes iGndrants. Dans le jambor en parliculier, con titres deveient stre villageois bien
que P. Dingne nots la prisancs d'un joopoma) dens cells région ..

Las sutres nouws Tapporués par Lecs, La dégouverte dun emplacement favorahle i
Tioplantation d'un sabo:] (gl nécesaite Femplo de perches verticales, "sn” mosurant de 3 4 8
mitres plunides dans le lit du fleuve) fonde un Hbe & U'sppropristian exclugive, hérdditaire an
ligoe patoroelle o ¢nn principe inalisnabls, Capetdant 1o sed pouvail sire pretd Tous can Hces
perrent cerpendant =‘analyssr comme dew droits d'ussge trie prodégds o non comme deg droia
de "progridbE” ftant donnds qu'ile sont bjgours Telakifh & un autrs droits dadministration de
Frutorité pelibque centrales.

Notone qoo dane 1o reglas du vieux pays wolof, lan points d'asu v soat fees Atis? dtandus
pour uybfier une talla nehivité ppul dana les dtangs des Nt
L'exploitation da cea darmiary semblrit slre [e fait sxclund des rare communaucia villageaism
qui loa bordaient

1M - tem Walaf Wolot
Lin ik L gus Ethnis

Localisation - Rdpoblique du Sénsgal. Rghon da Thies ot de Dioyrhel (ansans myrumes du
Cayor, dt Bas! ot do Dyalaf} - Ddpariammt de Dagane, réglon du fleuve (ancien royaume du
Walo),



Linpuisbiqus ...
Signification st Conmatatkismy,

Tan wignifie la puils, In Slerne, Cest Le liew le plus novmadenent utilisd pour collecter
I'tau nécesanire aux besoins domastiques et A Fabreovement des anitmox dane un pays gui
coniftnit dea points d'eau Lemperairs qu'en sgison bumide (les “nhan” de Fintdsaur), Coperulant
dans Ias zones proches de l'cedan Adlantigue ln nappe phrdabticqus permet sait de creuser des
fouses pou profundes (moine do 10 wibre) appeldes afan weit d'avoir recours b ded mazes
perioandnise en partculier dens lea Nisyes (c'ant-b-dire les Movils de palmierd du Tittoral), Ces
mares snt l=p dag, barme péndral utilisé sqit pour des étange d'sasur donce sit pour les
marigeds du dalta du Béndgal

Crane urt paye situd entre 500 &t 700 ischpbtes, squmis, par uns saisors Ses pluiss trs
variablew somme en tdmoignent lee anndes 1588 & 1568 & des sicheresss catastrophiques, In
riglementabion da Futilisation dea points d'ean 2'avire slre une queslion IMpPortants par
Tagualla 'snsemble de 1 communeutd se sanbbts opncemas,

P 115 - Les Wolof dictinguent an général deux ypes de droits & propos des pointa d'sau:

- loe droita de puinage & dey fing personnelies ou dotoeslicques.
- laa droita d'shreuvement dog animanx qui dane bien des cas seront comme des servitudes.

Le» cemtestabions relatives A lemr abiliankan nalrant le plus souvent de Fimpomabililé ds
faire wne juate part & chaque activitd oi la puita eat unique sf que san Jébit sat ingFaant,

A - Ley droils de puisage. Selon Mollien, sans douts lu pretoier yoyageur A s'etrs penché su lag

puils duy Sahe! cccidenlal, “chagque puiis appartient & celai qui, avec sen enclaves, o'ent donnd o
peina de lz crousar ... Lan pdgres qui n'en posabdent pan sant ohligds pour puiser 'aan da payer
un dreit au propridaice” ..

Cr prineipe 3 ancors vecontia par = habitants du 3ecl comme timaigne la conversation
ouivante aves Matn M Deys, ched da Golly ... :

"7« Chdi & Tl gvdusar {8 puika?
"B Cest mod qui Ui fait croumer ... G puita mi'epparlieant”

Muais an fiit e droit n'wet paa parsorinal, il appartient au lignage
du pramier d8frichanr qui pour inelallar e communanbd Jevait Bpuver [ TessoUTCSL 471 SR
nécesihiras. ot minm que Geinmar &l " Cerlaing chefa de village 3¢ Tont petyer pir les
nouvesuz inutallin den redevances ... reprdaenilées parfois comme 1a conbre parte du drait
d'utilisation o puita eanstruit par lag fondaleurs.”,

Doae, len droite da puisege na relévent pas de la foretion de chef de villagws mais du
prémoidre défricheur ou de ses dascandanty, La distinction est importanie mime a5 o'agit Tune
siule pereonne. D'avtre part Iaffectetion 7] du point d'asu st nécesesirement collactive, Enfin,
dans terlaine can, uns redevancs pour son utilisation pouvait stra pergus; mais nous ignarng
le montant Faulant plus que ertte pratius semble avoir disparue aver la eolonisation. I fawt &
oo gyt five Famirguer qua Faprés leg technigques déeritan par Mollian . la forage d'an moita
dtait une wctivitd délicats dara un sl sablonoeux pouvant provoqué tous Tes sccdenta powsiblee
(7] Las poisatiors - des Bambare, sefon Couty - sorit de techraciets trie qualifiés qui coutsant
chers. Possdder un puits de (3. 118) briques {ou 2n ciment aobeallement) ast un ggns de
proapéritd pour le village, D'aillaurs il wit le sidpw de nombreux seprita qua doit viditar, salon
Ames ..., 1o juns mariée pour avoir e "mer” cest-A.dite & bortear dane son nonvean foyer.
D méme & Batal, chacue nouvesa “damel” do Cayor devait venir a'y raffraichir pour avoir un
régme haursux.



. I3 -

On comprend ainsl que o son pkilisabon e Lbre pour la commuowold fatilube, on s
demander aux novveans venus yns conbribption une dépenss ancients dont 1 profita
sctuallemant. Mais cmtls relemnce an natures ne sara peTpus qua pour wn puisaps contma [1
eul hnpenashls de monneyer de Feau sa voyegwur qui el un "evoped de Liea™,

B - Lea droils d'sbrenivement.
Tla miervienoent dans deux cas;

- Quand les puints d'wau sont permanents (mares ot marigols, Hivibres, ele) i v'agit moioe
de riglememter I quantité ou Fhoraire de Tabrauvenont des roupeaus qua le e accks vers
tal points,

Dans beaemap da ons, 3l Bt aingd procéger les champs de le doml des Lroupesmy ot les enclore
de Baies vives ou ddpineux. Ces droits o' analveent alory - pour les Wolsl - comme des
serviludes de paasacs, salon Campetron ...

- Quand il #'agit 3a points aménegés o <0 particulier de puils I faut it affacler corlaine
puits A 'sbreuvement, ainsi 4 Méouane, sit réglemeanter lep modes utilisakion comme &
Dinkoul Diawdine, En géndrl les bargurs gardant los béres du village, ¢'enlendent dirsclemant
aver o "horom dak” mais il n'ent pas rere qua les habotants scient abligée en fin de waigon abeha
de damandar gux hergers de guitber 1n village quand le puits Sasstehe o que priorilé doit ebm
donné mux homeins, Les complimiions ns nalbrons que gquand les différents deviendront
sthoiques Tpat an particulior les cas péndral dane les terres neuves du Fardo aoacidenial bl qoe
nopa allone I'¢hudisr dans évelobGon.

Bwolubien,

Las diffieult£s vont «n offet naditre de la colonisation des tarres da Baal occidanital, da
Djolof st du Salum par les Wolof mo début du XXa didela. U'n mouvemsnt de 2040 000 & 3040 000
peTaonnes L on &gl Jamit compldtement I'équilibra mur cea ancienmes ones pastorales
wonmddrbod souvent & tort comme non appropriées Dana {p. 117) Iea zones dimplantation
muride on partioulisr, stablissement de "dary” aboubit ssuvent & spolier Ten nocsdas de lturs
points d'ean o qui entraina de nombrent eonflite parfoin sanglants, sins e report Pelissier ...
Ceapt pour medier & catte dtuation que furent forés des paits profonds dans 1o eadre du
FIDES womme duns s Farle. Main lew conflits recommenchrent quarnd ile Furent confisiués par
les exione ... D'aatre part une sxigence légitime de tout responsabda villageain eek possdder
localament a3 ressonirces ¢n sau éoteshires mux bepoing de la communmuts ..

Erhnke Groape SERER NOMNE and SERER DE LA FETITE-COTE (THIRSE)

Aurtivoie M. Dhulphy

pal[H Coatome Soe Birdres Nooe, (Corele da Thibg)

I Coutominre Juridiques de PAQF - Tome 1, Béndgal pubhlisher:
Laross, Paris

Yonr: 1630

Terxi

p. 250 - Servitudem Las principales sont e servitades do passage pour les animawr,
Féevnlemient das caux (hnpariant dans les page de vizidrer de b Peibe-Cole), 4'abrruwmge ou

T époissment de T'asa, e cusilletts (powr certaine atbres), Cos servitodes sl perpfiusilms ol ln
coubome n'en prdvoit pas le rachat.
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Duamaine Public. Le domaine public comprend an péndral toute I brousse o, comme nous

Yavone v, charun peut ¢ tailler un dotnaine. Le eoin de brousss appartient & qui la
dbrounspille ot le catuve,

Cependant, une autre conception plus doite du domaine public arigls,

A l'enbour du villags, In rartie incuha Iui appartient. Lea villages voiming n'ant sueun droit
mur cex tarrain k. Cest b que lea fammas vont chercher 1e bais, Feau, sic .

Aulbar: M. Dulphy

Tice Cerminme Bértre de la Petlte-Oobe (Cercle de Thibm)
In: Contomlers Juridiqguay da FTADE - Tome 1, Sénégnl
Fobligher: Larows, Parls

Year 1S

Year of rurvey: 128

Tl

p- B81 - Formen Uguslles de L Propridis, La proprifld colleckive ... confinue & etre, au regard de
la etutume mirire, la wiriiabke forme de la propridd ..

Mous avone perlé de la proprifed colitetivied funiliale ... Main len Sfrires connainsent
égalament uns watre forme de propriéld allective .. La propriéts collective viTlagesging ...

T propriélé collective villageoins, prmvant comprendre Tes dources, Jes puits, les adnnes, Tos
erbrey, los pruplemenis vigdiaux naturals, Tes pdtu rages.

p. B8 - 1* Companition do Petrimaine Villagis: ...

les mangots ok lre cours d'anu:
Ten pourcas,

M en est duokres qui sont de création arUificielle, tals Is puils st ley sdanes, fords par les
habitants du village, mais affends volonteiremnent & I'usage sollectr,

 Coraclire des Blens Yillageois:

{n) ila pont inalitnables, affectds & Tunags collerlif; jly ne peuvent stre dderurnéa de
lenr degcination ...

tby ils wont indivie: ile ne peuvent st parlegds entre len membres de b collecliibd
villageoise, The demeursnt affectéa en bloe 4 I'nagge onllertif ..,

p- B84 - L che de 1o collectivitd villagamise. .
& Altribubong ..,

(@) ... Lo chaf de In collectivivé villagewise sntre tait aobrefcis le eprésanient du
Bour .__ il rendait la justice tn premisr ressort
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() ... Le chaf da 1o collactivitd villageaise administre l& patrimoine de cotbe
callactivile. I1 axt conbrfld dars aa peetion par le Coneeil des Nolables du vilkage ..

Dy mima, lorag'un Aranger dénr venir s finar dans e village, ceat so el Ao village gu'il
appartent de 1wl an donoer Pautorindbon ot da lui indiguer Lew tarmes & défricher,

Chart. dgulament au chef de village qua révient s st & acorsdsr Tl autoriations
d'ubilisation tsmpormire du metrimoine villegeoin ...

p. 284 - Doile dea membiras de 1o callsebivitd villageoins.

Trouy Loy membreg da 1o oollectivité villagenise ont un droit 8gal A I puissance grabulbs des
bigns cellactife du village ..

Len mambres du villags pauvent notamment ... puisar da Fesu sux plice viilagesin ...

Dhroits A drmngers su vililngs, Lea dorangers peuyvent etre admis & jouir lemporairemant
des ten himns, mais sous b condition: (a) Ten demander 'avtorigation wu chef de village ot de
sx conformer & s ordres; (B) de peyer, &0 cxrtaing oos, uns nedevanos en nabue pu ched da
villagn

Laa dor angers qui vionnent se fizer definitivement dans ke village deviennsnt membres de
la oolleclivits ot sont sdmie i In ouissance graiuite des bieny villagenin, comme lea membren
AnCA ..

Echabke proupr TOUGDULETR {Cercle de Matam)

Auilhmre Abdoo Balem Kars

Tilea: Contnme Clvile #t Pédnals Towolimr

In: Couimmler Jurldigues de PTADF - Towme 1, Bdodgnl
Pubd Lahar Larcee, Parls

Yeoar: 1030

Text

p. B0 - La propridté dea tarres ingndéen a semle une grands impartance dane ls Fouts, ob olls
conetiboe uns sourcs de richaase poor ke propriétaires, calls des tarruing non inondé, caltivds
penderl 'Bivernege ssubmment, g wne meindre velaor dane ce pays ..

p. B2 . La domaine public fleit conetitud par le sol ddenu par coux qoi parisent lea Gtree du
I¥gm Ardo-Dingurafl Kamaluimu st parfos Thismo. Leas cheming, let marigols, les maces, lea
cours des Feuves, Yeg by et prta dtaient ke dompine public des vilages prés danqusls il ss
touveient, ot feispient partie de la propriftd colacbive don villages oo des groupements de
villeges sous un sewd ched ..,

p. 99 - Lea sorvitudos rétlles ou Rncabres ne pont pas ien connpe; on ne laa pratiqua gudrs, A
e cuuse do 1o rosticicd des propriduds, mals on pout leyr gypimiler loa wervitudes élablien sor
lea lovgmns qui empeehent Fascks dea podnts da Feat, puils, mares, marigols ou sndroms du
Netve o0 gena ot boces vont prendr Peau oo boire, Les propridtaires de on bougwne doiveant
tohours Imiaser un passage suffisant poor ks gens ot les betes qui ne pevvent etre responashles
Sep dommages, sl Je phasaps n'est pan pratigud librement. En caa do conteaiabion Pautoribs
locale sbatus ...
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p- 108 - Fetiley infractaong prevnges par 1a bof of Ta coutume.

Cerinings infraslsme entrainent poor kur avteurs de Lighres petries prbruas dans Ta 108 ou
éleblien par les rigiemenis admimyiratife des chath ou de Lo collectdvild seule des v 1lages pour
1o iem da la communautd, Co infracteons peuvent se clossr o0 deux sabdpories: colles privouey
par La foi {eharina] o colles qui sont nstitodes (p. 109) par e coutois ...

La seconde eemiprand, sous la nom de “Housnds®, toukeas les ordomnaness, dmanant 2o chal
ou prisks pir In comtmunauld, intardisant Is rdcolte avant el jaur fxd, Faccha d'une mars
déwigrbe, uns partis risarvds do patursge, 1a venls du mil au-despots F'un prix convenu, sbc;
touts infraction & ces hghmmenis st punie dune lépire amenda Gades £on comman accord st
vl ...

Prockdors chrile #1 Pinale.

Orgunisation Judbclaire, Avant Forpanisatiom actuslle da ln mabon, touten Tes affaires
ehvile #t eriminelles dlaiont jugdes par las Cadin du lisu ot allea se passaient Au civil, svant
e s préeanber devanit oo juge, e parbies sumettaient laur Aiffarend aux parenis, amie, chafs
de village poor reamyer In concdintion ...

p. 113 - ... maks un tmarabout quelcongoe, kyant Fait un pea da droit Muauhnan, peuvmit wiee
eholsd comne arbitre, Les ugernenta vandus pax lui n'wiainnt vadables qoe #'ils staiant scorplie

Qerwernl

Anihuaer I- Celmpar

Tiile- HEaruell des Cootnmeag Clviles des Racey du Bdndgsl
Fubllsher: Baint Lowly, Tmprimerie du Goavermement

Year: 1633

Text

p 179 - La pbchy, de méme, eat libre, Mais dans l» Fouda Toro, b droit de plche dans lee
marigaty crculant & rmvers una terre kollngel est soumise & redovencs au profit do mpdiry de

Larre.

p 180 - La relovarcy s'dlive, an rbgle pindrale, & un divibre do produit La plche dane oo
meangris eat réa fructuenss du Fuit qu'l] sat poaaible de las barrer facilomer i, b s An de
hiverags. Sur lar rivea du flauve, Ia phchs sst résarvi coutumidrement eux Gouhale, dnot i &
el question plus haut &t qui st conmxlirée par cartrine comme len eolochtores du Fonte Tors

En o qui concamne e proprifts Jomaniale, Findigpéne n'sel pra asns ignersr des ssrilodes
correspondant plus ot moine & callas da notre domaine pubbe. Cad aing qu'un individe n'e
paz |e droi da barrer lop voise d"arrdm & une mare d'shreuvege. Quant auy puits coneiruits per
une famille (sane intarventon de FAdmmisraton), laa conetroctsnrm ns sont pas tantus &'y
Laisser arriwisr lon vaisin. 1L'sutsriastion st pindralement aceordds, mais eonbre rémundmbion.
En ca quoi cencarne lea drangers da passage, In caractirs hoapilaline dea indigénse e con g
paR quion puinss ke an inbardire Foasgs.

p- 1B1 - Tout ay sonireire, ile ont droit e praovild pour Pabrecvagns, Mais il o'esl pas de odme
pouwr ez troupsoux da anshumanies, Lalisnenbnt oo &0 aiu el weoordie péndralemeant oontre
rémundration ...
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La nawigabion sor les cours Fama eal Lbre Main slle o'ast prataquds sovent qus par dee
eantes ppiciales (Tioutmlo sur e flawvs Sdrdgal) ...

Anihaor Thmubller

Thile Fropridtd Fonolre on AOF. BEagime en Drolt Prive
Fublisher; Baint Louis

Yenar: 55

Taxl

P- Li - La Coulume Ansiannas

.. I coutumes changerml de village & village

IYauire parl, los grandes contiumean sont non seulerwrnt pralipuses an s beo trke voikin,
mais parfvin concurremeard an méme endroit, une inlerpénatretim myant en L anbee Tee
populations primitivement intAressdes par chacune d'elles ..

Mou disona inlem tnme]lement “tannrs®, afin d'dyviter ls mot "proprithdl”, car catte dernidme
rn'axistait pas &0 Afriqus avant nobre arrivéa, au sgjet des treen, On disbnguait deax
cabigoriey de bhen:

1. - la tarre ol le cours Faau, sur lesquale ne “peul pae o exoraer un droit da propriftd
T 16 - X - tous T autres bisne, susceptibles da propriétd "priwde ou collactive™

Toulow lea cogtumes ancienney o'wccordem, yur oz point
p. B9 - A - Colleclivité.

Ceridines rddactionns den coutumes dndeant lee bienk en o catdgorieg

I* La Lerre ot len courn d'eau, qui os sont pas auscapiibles dn proprasid;

£* Lan boemn semlement suscepbhles de proprigté collective {maison s dhabriation, b,
prairies naturelles, broupeamy, fruibs, produits do ssos-sol, or); "

5* Toun lea auires hema, suscstibles & ln foir de propridté collective ou privie™

Tel semble bien atre Teapril pindmal de toutes las coutumen puisque parboul, on Fe v, la
tarre aat conmidérda commes ne pouvant pas pire T'obgel d'um wirilabla droi ds propeafid, Mais
cerinioes rédactiame, frilag par des suteurm halitnds gu dmik frangais st ne sachant pas
hapligar Vensemble des droita qur La tarre autrement gis "propri¢id™ ndduipent sebls
claarification & deur calégories: les meubles ek leg immaghley, cew dernisre snghobant e
roupeaux ...

p. 135 . [ - Fonction de 1y terre.
La Lerre st una création divine, comme la misl, comme I'nir, comme las mers. Elle ast &

Do, wur dima it wox ancéires moris suivant les sonvictons. Elle st mies su sarvies des
homines pour Assarer lour aulmistancs st parmettrs s suryin de 'Eapdes. Flle abrite len ovorta,
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p. 137 - (g} La tévme e paut sire approgpmds

La tzrre eal insusceptible dappropriation. Les loig de la cosmogonie africains n'adomapbiend
cetis npprofmiabion pour aucun des ldmenis (siel, gty ot mere} qui ont sezvi i la création de
Tunivers ot o soutisnnant La torre ¢tant & Dipl sux dieux ou sz ancdres, auoun sbre
humegin ne paut $'an .pproprier, car s8 sarait commethe wh dcte rdseryd A L seude divinilé el
il done strmmedre e "erima” da sacrilbge,

Commaent, d'eilleurs, f'approprier o qui 48t affectd & tous pour Tear subaistanes 7 Comment
acoupter qua I'abri dea anchies devianne 1o choax d"un sl homme ?

(i La tarre eat inalifnahls

La tarre et mine wo wervice do 1 communautd, Or celle-d comprend non seuloment lea
porsonnies vivant wor la tarrcir, main g o6]les gui ¥ naftront et calles qui ¥ sont snterrda,
Auoun homme, aucune péndratbon, ne peut digpessr do con bans ..

(ed [0 & des droite war 1a berre,
.. Lem membzres 4 la communautd encors vivents, ent sar s tares un drodé dosagn.

La premler d#richeur, ou e conqaérmnt, & conservd, de son pouveir de distriaer |n torre,
des drodts que justiflent ses fonctions .

p. 138 - Les sujuats des droits fimeciers.

Lex tarren 3 ln collectlvité n'ont d'ailleary pas toules b mime statut 11 ¥ & colles qui sont
rasceptinles d'stre alfbciden A Tusage dey particuliers powr la satizfetion de wors baacing
Propras: ob sont lew barren de calture st dhabiipton; et oelles qui sont laissdes A 1 disposition
de la comprunautd toeute entiire: les hienn publics. Cotea distineton st bis nette cher les
‘Toucoutears du Fouls eb chex les Mones de la Pelite Cols Le domaine public comprend ew
Tuslles, los places of loa environs immAdinig du village, ains que los cmars Fean
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Bea Mle Tumos

Anihor: 5. Fenton

Title: Ontline of Natve Law ln Mlerra Leoas
Fuhliahsr Frootown

Year: 1ea

Text

I 19 - Walar Rights. - If n stream is dammed for morw than a day so that, peopls Jiving balow
Ltha dem are deprived of water, the builder of Use dam may be oued

Ba, in the case of pollution. (Mining companies wre proteciad in Ueis matier by Ordinanes)

p- 32 - Fishing and huniing rights balong to Uha chisflom. A nalve may hunt or fish snywhere
in his chieflom, The chiol is entitled 1 one tusk of an elephant Willed: ths busk goes to the
chief of ihe chiefdom in which Uhe slephant wan wounded. The chief can elnim skin, magh, gnd
bt of & leopard .

A stranger wishing Le finh or hunt should apply to the swner of Lha buch:; if it i
ancexupied he should apply Lo the sub-chial. (Sen alsg Ordinence: Wild Animale: for stabulory
rrabrickional

Thare iz a tendency for tha owner of Lha land Lhrongh which o gtream flows to expect &
present even from olher members of his ehiefdom if they (ahe Fsh from Ohat parl of the waler

Autbor MNorthoote 'W. Thoanas,

Tids: Anthropolagical Repart on Blerma Lecme. Pact I: Law and Costom
of the Timoe and (Hher Tribes

Publigher: Harvison and Bony, London

Yeur 1018

Text

P 178 - Fishing, The streams and tivers of Sierre Leons ar extraordinarily rich in Ash, and
whan Lhe walery are Low woinen calch large quanbibes of small fish in neta Lhal they pash
alonig Lha botiom

Anyore may fish in & rver ...

.. & parlion of the river may be demmed whan Uhe water in low and fish poison used the
sbnpefy all thal are enclowed within the welly ..,

p. 172 - In the smaller stream fish traps and fences are preparad in the dry ssason; sach trgo
arg inadividual proporey, end & g put down ghees the owner a caim o Lha gpot anolher year,
even if Une land is not bos own .
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Ethn by Croogs TIMNE, MFRDE and LOEHD

Axnihaor M. MeColloch

Thlix The Peoples of Slerra Leors Frodecorate
Puobllsher ERA, IAL Lomden

Teri

[* - Menda and Lakls.

Fishing Man make weirs and dama, bul hand net fishing in women's work, and small girl
halp o maks and meand the nats .

O the other hand, sbrsama and rivers ars not regarded s parl of Lha land nor are Lhe
wild snimals which ream in Lha bush. Tharg ia no ramuneration on noing anciber peraon’s laod
fo_ hunting fighing, or drawing water, It i customary, however, fr anyone petling traps Lo
congalt the owner of Lhe land on which b wishes (o place Bem ...

TI° = Temne, Lionba, Susu and Yalwnis.

Fishing. Moxk of U Bihing is dane by women, wilh nets pushed along the bad Uhe stream
Somritimas comwerriad acton on Lha perl of the cammunity ie required:; a portion of L river
may be dammesd wheo the water ia low and poison ossd to stupefy the imprisonied fah. Nels
from forty 0 & hundred yards g are wesd, U Wntter Iy Ue combane] efTort of peotds of
serveral rillagw. In Lhe amaller sbrwams brape and fances are preparsd in the dry season; seh
g Are individoal property, snd s rap put down gEvas Lhe camer a2 claim G0 Tha speot Another
yoar, even o the lamd in Dot his own
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Eihnke proumgr: PARTOHRAL BOMATIL
Motew Lineage 15 a territorial proup - lipeags sermentation b cosordinats wich bribal

structure

Author: JBA Lewls

Title: Peoples of the Howrn of Afriis - Boonal ], Aler' axd Sabe
Publisher: ESA-IAL OUF

Yaur; : 1088

Text

p. 83 - Property rights int land are wequired by secnpying lend and wastsining the initial rights
pa conferred aguinst rival claimants. Effecbive occupancy is the most imporiamt eriterion of
aamership. Each bribe has traditions of entering ita territory and ewisxhlishing property righls to

land ...

p- B0 - In Lheory lard in common tribal property, but it ie oamed partienlarly by bribal sactions
anid thair sub-divisiona. "The land ia of God the Creator™ and accordingly in sémmeoen Lo all
tribeamen. Walls znd pasiurs utlinsd by individual bribat sactions are oflsn shered within Lhe
tribe and somebmes, subject ko agrsemant, betweet brilems, In 1ts full sxtent, tribal berrilory
represents common gracing and 16 open For huntting to all tribe smien. Trdes), stoeng U
Rahanwein the éritire terrilory i sl Ghe dinposal of the huntsmaen of a2l consliloent tribes ...

The cantreas of populston wow the home wille to which in THage™ and Thar [seasonsl
tribes retire from the far gracing, ad fom whichin “Jilal”, thay move ut to thee Raw pRst e
after the "Gu” raind. In the dry ssason bribes wre conesnbrtad vound B hotme wells which are
oftén shared among friendly tribes. An wnahosis of Hont's materinl shows that generally
colleteral sscondary sectione {major segmenta of the clan) are found side by sida at the walar-
points, although sometimes thess are ublized jointy by non-collataral sections, On the whale, it
is poamble Ly project major colleteral linsapes cn to the pround s adjscent scondary sectone.
The home wells reprosant tha combre of conmentration and land-ownecship of aach brbe, and
from aeanon (o seamon and year to yaar, the tribes Moves regularly in an ares dessribed about
thesa, which in its madmum sxtension corresposida to the todal pracing area of the bribe.
Seaponal movementy follow the shapa of the counbry. The nomadis flux ia from the coast inte
the centre, where in the narth tribes congregate in the rich pastures of tha Hayd, and in tha
south in thons of the Doi. Each tribe has ita own regian of ranahumancs, defined an far az
pomible by the situatien of the home wella, natural barriers whars they exist, and by tha
movemnents of neighbouring tribes .

p- 82 - An regards shaeluls stabic boundarien or rghta over pamiors and wells .., e squilibriom
whirh exists between bribal aectons in a dynamic ¢na antd the divieon of pastursland frma a
corresponding dynamiz syntem. Bpheven of intamest inlerpenetrate and give rise b digpotes bedh
within and outaide the tribe; in the fortaer cass they e waually peacefolly sectlsd by payment
of compenaation, in the Tnttar Uhis is B0k & ...

The exigucus patchen of durre planied by Lhe nomads in natural deprestions whers rain-
waler collaris are "owned” only in an murh B& sowing & crop confers Lha 30l rights of
harvesting it Wells for atock and man are at Dvwe dispoasl of Lhe section graxing tha land m
which they ocrur, but tha Fght to use nabusl wells and walar-pointa doss 1ot eleng
exglunively Lo any particuler ssrtion mny more Lhan Lhe use of pasture The 1o, graring,
vegalation and watar-pointa balomg only to Lhe tribe ma 8 whals,

Transhumancs and Cultivetian, In the Seclbk ranshumence and ssdentary cultivetion
replese poroadiom, blost swltheacors huve some sloch or, if not, Lhave are wnelly raonchnmant
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pagtoralista atiached to therm as clients. In general, each tribe and section has pesursland
defined at sams points by settlel villages ..

p 83 - In this movement {of canshumancs] fiany tribes, for o few menths during the dry
sansan, are deperulent upan permission to witer their skoch along tha Bhehells in terrilery
acrupied by riverine cultivatore like the Shidle ... Three orpicat Gab tribes - the Haled of Bur
Mekala the Tunni of Brava, and the Baj-Argwn Saraman - ... all have n mized agricaliuwral-
pantaral ecanomy brprical of twese regions ...

p. £ - The baxis of individual ownarship has shifled fmm membership of the Lnasge (rer) Lo
memberahip of Lhe viixed-villagn ...

Tribal Territory and Watar-righta. Wella for supplying water for man (sl and for stock
{mur} are distinguished frem netural sourcen (gull” in Hawiyn, "saha” in Rahanwein}, and from
artificzal baring (war) used for mpplying weter for cultivation, Property rights over El and Suar
sombine twe concepiy: ownership of the Iand in which the water is found, and maintenance of
the mepnyg of utilizing it. Wells belong, in the firmt istanes, ta the land-owning group and,
secondly and mors directly, b thoss within the group coneamed with their maintesance, There
are coneiderably variations in the norme regulating tha usa of welle. Where stveral tribal
Bbctions share walsr-rights, the first-bomn linaage takes pracedimcs over Uhe others and snjoys
apecial privileges in connectian with the reciprocal usa of thadr heme wells, Among the Galjaa),
lor istance, other pections can only uae the home wells balonging to the first-born lineage when
they are not it wse through the day or at night, wherasa this favoured section enioys
precedence ab the home welly of collatarsl mactions at all imas.

The basine in which water for culiivation collects are of twe kinds. Natural depressions
containing rain-water ¢ water carried by ephemeral freshets Cgnll” and “aaha™) are availabls
to all the membere of the land-¢wning group in whoss tarritory they oorur, ahd s the sites of
temperary cultivetion in the wide pastorelands, Artificial watar-traps {war) ars found with
aadentary culdvation and belong exclugively {p. 96) ta the farmer whosa Ralds they watar.
Those whe dig wivd maintain “war” are celled "jagar” by the Rahanwein and snjey the froits of
thair labours in fres soeass to the water which they have mude available. Accordimg Lo
Cucinotis, "war® are frequently cwned by individual tribal sections and their vae is regualated
by the headmen, aa is the ¢ase with the drnking-wells wnd neturl pooles Cgull” and "saha”) of
the pastoralists, Colaced describes Uhve regulation of wataring at "war” by a chief Cau wared”)
aided by assistants (Csagale”) whe are arthorized to imposa penalties for the montrvvention of
their divectiona. They wtband to the maintenance of the "war” and organize iis preparation sach
yenr bafore the coming of tha rains, The same “jagor™ dig ouk the depreamion sach yaar, Her

"sagale” in n penelity imposed for minor misdemeanciry, and iy aractsd by the "au woared™ and

"segule” foanting ut the offenider’s axpenss, In graver offencea the sulprit is reqaired Lo
sleughtar » three yaar old bull {her jager™) for the henefit of all those umng tha well. Men who
do not belong to the well-swming group chn kogUire permiguien ts use it by performing the
hardest ang moet unpleasant bazks in ils taintenance, When the wall is being radng, strangers
who are willing to carry up the aurplas sarth to the surface may carry away water Lo their own
group. Beciprocity mmong well-owners, without joint participation in canetruction and
muintenanss, is known s “eagid™, and watsr iy sbdained only after preliminary presenis have
bsan made ...

The sldere sitting in couneil ("wahiar™) with thair elected haad (gob™) contred the relatone
of their own proup wilh other sectionn and regulata Lheir owm intermal afairs ...

Fine dus to the elders Tor infraclions of sustomery promdurs are often sxmcied in kind by
famnlirg at Uhe offendsr’s expense. This is tha way in which tha Halai punish irmegularities in
Lhe usa ol wills, Thers ia apparently no police orgunization in tha sense of a force
constilulionally concerned with bringing offendars before the coundil or executing ila judgmonta
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Toxt - (Trangleted and gdepted from Use ltalian by Lhe sulhor)

p- 162 - Property, Things and their distinctiona.

-- The Helni people say: "Chiche rule the Tand; wilh regand o cabile, sverybody is Pros Lo
do as ha pleaser ™ |,

B 153 - Immevebla property,

Men do not aequite Tights on land unless they belong to a groap which sl haa » right on
it ..
Cansaquently, thevs arw threa distinct spheran of relationg which craals rights on land:
ralabione batween different groups, relalions betwean an individual and the group to which e
balangs, relations beeween individuals within the same group,

p. 154 - The relabicne of the first kind - between different groups - are produced by violent or
peifie contact betweer one group and the other, puch aa: war sccupation, the determination of
Eroups’ tarvitedial borders, territorial ransfer by treaty or by Lhe joining together of mocinl
groups, unification of territories becauass a foderation in being set up betwoen social groups,
redprocity in the wae of praxing lend and watering placen

Tha relations of the sacond type, batwsen the individual and the group of which he is n
member, ara axtablished within & grovp having ite owm rutonomy and ccherence gngd are meant
an a limitation of individusls® astivities to the bensfit of the consarvation of the group, In this
category can be faund all those relations having regard ko the usa of communal land when it
has an sconomic velue: the regulation of prazing land and of waters, tha allocation of
apriculturs? land ...

The relations of Lhe third kind -betwsen individuals "uti singuli® represant the carrying
out of individual astivities in Lha scomomic sphere, activities limited by the relations of the
secand kind, an nhaove.

g E4D - Rights of gueranies. Serviindes.

In riverine areay gr near rivers, each land owner has tha right 26 meks usa of water for hia
cultivationas Aa will be prplainad helow, ™al consortia #xist for eamal conatruction end for e
regulntion of waler use. The servitude of waler parsnge is & cansequence of Lhat right. Eash
owmer han ve right to have water flow through olhar peopla’s tenamenta up to his land #f it in
far From the river or locnled among other fields,

In Lhin case canals hioe b follew the Aelds’ border Lines.
Grazing and Watars, Rights of graxing.
P 241 - Note 1., semelimes Foremt Lrats, in Lha bush or in communal rests, beleng Lo

individunls, who will carve thair Mentifeation mark on Lha bark. This heppens most of all
along rivers, with bress wsed for boat construstion. They can ba seld and inharited.
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... Puople are oflem haard to say thal grasa bslongs to everybody, that gresing is commanal to
all Muslize and aa on; (2) nt the same tims, it is aasy to ssa that not only opan contrants and
hostilicy but ales 2 carlain lack of affinity among people bring about limilsiions and sometimes
exclusvity of praxing ...

Mota 2. Marims corresponding bo Ialamie precems and Lo the concept of "mubah” thing, res
nollius, which can bs appropriatad by Lhe Grat oteupier - & coneapt orhich Tilamic Law appliss to
mEoniantous grass s well as to running water, to “dead land™ (uncultivahls, unouRivalad or
even sacrid land, "Lransloiar's note™) and te wild animals.

P 6 - Watar rights.

In the case of Lhe walar legal system, probahly +van mors than in the case of Lhe land
system, wa can k0o the difflrulty of reducing the varicus customs to one or & few pringples .

Running wasers Rivera

... The river, ae a bady of watar, canniot be ewnad by anyone but, being part of the tarritory, it
beirs the corpsquences of the exclusivity sonoepl which sciablishes itseIll in the larritary to e
advanLage of & group whizh hes unity and political autonomy. The eomcepe of exclugivity refer
¢tz the rivaer anks wnd consequantly to the uss of its waters ...

(p, 24T) ... the nead for watar in what takes people to Lhe rivers ... Where oppoxitiom by rivering
paople cannot ba overcome, often agraernentia might be reached between groups with the ohject
of the nee of weters. In prineiple this iy quita normal with pastoral peopla. The peaple taking
thair cabile 4o the river's wataring place “heln”, are those whose territory is on the river, and
alss thoss who bive in isolated territorian ar far awny From the river, The lattar can do s
bcarine of the widely aecapted and economically motivatad right of scoession ko the river's bank
by the straightest wny . 2 customary servibade .- 1 ean be stated that every group or every
cotplex of groups han ita own watering place (on the river) to which it goes in spedfic periods
of the year. What has been described above concerns watsringz at rivera within the contaxt of
relathonis batween different social groups, bacause the need for water produces apecific
mitoations betwesn different, that i palitically sutenemeys, peeple. The use of water within one
(p. 248) group, o tven different groupa but enjoying common watering rights, in regulated by
norms which enfores the ordinary eoncapt of precsdence of wrrival or of prearranged shifts.

Contdararions on Ut usa of watar for agrisulture beyond Dw needs of the self-governing
group, do nict seetn to appear in the minds of these people, A regulation of Ui uss of Tunning
waker dorst't axist cubaids Lhe territorinl group, the village or Lhe confederation: of villages ...
Cm the eontriry, & strict provision in enforeed wilhin the group.

In the riverine landa of the Webi Beebuli and of Jubs rivers, irrignton in previded by
ntzral canals, Far", and by artifisinl ones, " Rili™ or Twedi”, B3 well an by thoess vast overflowings,
"desowk” mnd "hillie” ...

Netural eanals o “far” “are farmed by the periodic floeds when overfllowing water oparied
up the way along the line f tepnt rexistence and of greatest indine” (Note 1. By E. Coronaro,
unpublished reseazch?. Farmers take advantaps of tham, directly for the fields which border on
the "far" and through the "kili” whith branch off from tha former and which pre excivated o
draw watsr n isolatad Feds. Maintenance and use of “far” and "hill” are arpecially impartant:
rights and ecarrelatad chligations resalt from them for the communities in whoss territories
canals are loented. The rule in (p. 249 that all thoge who benafit from them must contribute to
the canals’ maintanance. Consequently, it mey happean that an entire village, or even two or
mure villages take part in the mesntenanct of the far". The kili" maintenanca is the concern
of the owners of the fiells where they taks the water, ot not of thosa who draw water directly



-

from Lhe "[ar". The rquired works ars carried cul under Lha matml of village hsadmen and of
"sagnl”: Anem are imposed on Lhoss who shivk the assigred dutee

Thi v of canals in reggulaced by tha various custame it mech & way Chul o]l ownery may
have water in their ows Galds during Lthe tme in which river inundabony allow such an
advantage. The "sagal™ control the scrupulous cheervenos of irrigetion periods entphliphed by
headmen ...

oo b oM reprone, os Lhome of Bakdoa, Bur and Doy (there are] non-perenminl watsr courges
and straarin; wneng Lhess, Lhe Tscia, Uhe Malsga and the innumerehls "ochal”. The righl of
the proup which rules on the borrilary manifeats itsall on Lhess waters in & more or lesa
ahgalite form; ... (1)

Note 1 The Helai congder the Tecin waters to be 2xelusryve tribal porogerty, Once Lhey woukd
aithar prohibit cutsiders from ning them or allow them o wuse the wites scaming & by In
durra or in mille Headmen and "sagal” controlled the Inia barke and cnsamed aich levies m
barquels

Welle {p, 249)

Wells, ol", are wand for men and for catide wabaring. " not for agricuurml prurposs.
Wella may Ltherefore be siristly individuplly as well e communnlby-gwmed, from miner to major
groups. In peneral it may be said thal U (p 2500 property right on Lhe well is bassd on one of
Lhean tiles, eongquesl. or excavebon

In w waoll ares, new diggings are only allowsd Lo those who bebong ta Lhe gronp hewing right
of prosmrty on Lthe aren The wel! in axclugively pamead by the individan] who excavalad it [f
more than one persen sontribibed Lo the axeavadion, ey own it in joint cwmership.

The vse of wellp is megulaled in different wayw, sccording to each group, a3 will ba ssan
analyging th custome of cetain Urikbes,

Galgial (p 250)

With regand t0 owmerahip o welis, soma wella belong cnly Lo one sub-bribe, some are
comntunil o two or orore sub-tribes or 1o 1ll L Galgial . There are alss gecific sxcavabione
by miter groups or individuals, which belong only to Lhem,

Wilh regand Lo the ws of welle, & right of reciprotity scists betwsen ol the Galginl sub-
triben, bt uae of walle by non-ovwners is sabanct o the ownent’ right of precsdeno

[n the cass of weils communally cwned by seversl groups, when wabaing the person who
uTives Grst e oght of porecedencs By nght of progeniture, and i & sgn of spocal respecl,
when they gt fo the wills of other sub-tribes, Lhe Barkans pieple ks alwaod slicwed to waber
and are sometimes given precedence, On Lhe contrary, in L cass of walls ownisd by Barssrses,
Lha olher Galgial groups mey watar Lweir cattle only st night Gma, or by day bt only if the
Barmansa ur# nok present wilh Lhair mille for watering amd sven i they have weived afler the
olhers.

Glrom of Barsrrein

Farh gronp has its gwn wells, which wre agmin divided hetwesn Lhe Lower groupes
Moreover, cogtomarily sach group allows relabsd groups to use Lhem nflar Ly have walbersd
Thare are slsc walls which arm owmed individuslly bemmuse Uyey wern excavalsd by mdividosls.



Halal

Thig great tribe rales a very large tormitory and hans wells in various places .., For exnmple,
the Manap nrea is jointly owned by the Helai of Bur-Hecaba and the Helai of Baide ...
Becauss of the joint ownership, Fraquant conflicts arisa babwesn individuals or proups for the
digging of new walls, whils for the ald ones, which were mbjected to divigion, their property in
narmally pacifically accaptad. Tn communel walls sreas, en individusl mey dig a well which
will remain his exelusive progerty i€ ha shtains the agreement of the headmean (the headman of
hin "ra” will ank thosa of the olher eommunist “rer™), Those who baleng to the same owner's
"rar" say druw water from that well ..

Haelol 41 Raldoa (owpery of the Dop area), Rer Avole and Burn

Thay have & number of wells in the Don area and they conmidar Lhem a8 communal
proparty of Lhe twe Ters. An individual cennet dig 4 wall on hiz owm sceount end bammms owner
of it. Whem il ia Felt unefol to advance with a new digging, tha entive rer will Laka part in it
sulmecl to prayers and catils paerifices
Hadamns

Dintinction is mada betwesn perennial spring wells, "el” end Lhose with watar duning the
raina only, “much-md®. ‘Tha former are ror's communal property (from nets 1 {ha wall-owning
may giva parinisaion Lo use his wel] to the other rem), the latter are camed by the parson o
parnons who dug them.

7. B33, Doy wells

In the vast Doy region tha tribes’ movements hinge on ownership and use of wells ... For
the process of concentration of tha differend Lribes in distinet places, the ongina! Dighil-Helai
Joint ownprahip in sote wells arsns changd inlo the axclasive rale of one or the olher group,
while in oler areas it hasn't changed. As for Loday, the Tegal wains iz as Follows ae can be
desnowe] on Ut basis of evidence,

The Egtwrta and Maiaga wells are commanal to Dighil and Helai whith have righl ol
watering in tumnz, one day Lhe former nnd the lalier the olber. The Eravai wells mlong o
Digh!} urd Helai but sach group awne dislinet welle: Lhere is & pint owngrship of Lhe aren amd
a dlptinet and sxriukive ownership of wells, The walls of Dinsor ... elong axclumvaly to iche
Diabarre pacple . The Mun wells, of which e Daberrs claim ownership, are slso claimed by
Uhe olhar groups whidh throng tha Doy, as the Ghebidla, who support thamaelves ofy the Haelai

Matuml amd artificial baskns

In areas far from rivers and withoul wells, the necessary tloment to animal life in provided
by rain, whethar Lhe water in collacted in netural depressione or bagina, lika the “gall” of the
Hawiyya or the "saha” of the Rehan-win, ¢r suitable resarveirs, “wer', are built Natural
rainwater basine urw used by the groups which own the mres where they are buated ... The
sitation with "war™ in different ... The "wars™ ... were inventad by agricultural peopls .. (p.
254} and belong to un individuat or to a collectivity, wha own the land on which they are
pxcavaied. Sometimen ___ it in the tand owner whe starts digging, with the help of relutives or
villnge people. On other occamions it s the antive rer or village which does the excavation ...
War's legal users are those who contributed to the sxcavation, known an Jjager™ by the Rahan.
win {or nlso “fatit™ by the Gironk Other people as well are sllowad to use ther, such an
mennbazs of the sama villagn or group, or even cutsiders, in certain cases free and in other
emssa by offering presents, or under the abligation of taking part in tha maintensnce szcavalaon
of the war, or under conditivn of rechprocity.
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Thi "wmr” has a person: in changw, Lthe "au wared™ and kesapers, the "sagals®, wha keep
watch and mgulete the wse of the wer, fine ofandery, ke cars of maintenance of the war,
which in put hack into uss by the same jagors svery year bafore Tha raine.

Nota 2. The "war® of Hawen, o Girort village of the Baidos sran, rises o the land of a cortain
Mobhamed Adnin, who in it "s0” and it was sxcavuted by village members whao use it an "Jagoy”,
For those whe are not "jagoer”, there are two customs. A) outsiders who want water aak
permisgion to the su, who calls the wagale and tells then thet gamenne resds witar. The au
and thn sagale reach an agrsemeant on o food compensation to be requested Fom the pabiticners
and,us s0n as Uy have raceived it, they allow thetn free acoess, letting them use the water
until there is any or unbil the rain comey, This is callad “doucr sette”. B) 1f thers is no water in
n "war” but there is some in one naarhy, pscpls having vight to draw watar from the firat go to
those of the second war and nek for water, and they gat it for & minimal compen sation,
normally & little ooffes. This implies raciprocity treatment batween the people of the two "war™.
This is called “sur Fid™. The fine for minor infringements wnrists in coffes and in a litthe durta,
for major or repeated infringements the fing congints T 8 goat. The most sericus infringement
in dischedizncs by the jagor to the au, who has ordersd the excavation sa that the war should
not zilt up, The fine consista of an cxen which is eaten by the ma, the eagale and the jugor.
Mingr fines go to the sagales.

Gansrml

Aurihors E Caralll

Title: I1 Mritto Conpustudinario della Sonmlis oellens Setenorionals
{Hultanato dal migiurtici}

In: Bolletting dells Bocieth Africans dTalle, Napall

Yoaar: 1818

Toxl . (Translutsl from the Ilalinn by the Author)

p. 18 - Migerten law: jus non scriptom. - Migerten Tow in 0 customery law, Feither writlen
Inws exist, (p. 19] nor, an far w2 anyene remembers have ralas now in foree have been snucted
by any leglslative sothority. In the Migerten ethnic group, people antrusted with the “custody™
of custemary law passing rulas from cne which means penerabion to the next, do not exat. [t is
trus, however, that sometimes the oldest paople of the group are consultad ws those who may
better knaw the legal tradition of their ancestars ., nen-written luw resulting from sedal and
errvirconmental necrssttios .. Migerten lnw in rgal and true law in that in posseasss toercion,
Hanse it becams further removed from religions nales {and from the magic of primitive peole)
because ita coarcion in actual and exiating and is enacled by the orguns of the Siate ... There
are alse rulas which, althoug qualified with State coercion, are even more coercive in tradition
«. These nre the rules which are said to bring dishengur, “eb”, on those who infringe them,

V. Migerien law, similar lawe and Inlamic law,

- For @ scentife pymematization of the costomary laws of Somalin, & clear diskintan showld
be mairlain blween two groum: the Northern group (Brivish Somaliland snd the Pranch
Prolaclorats of Gibuti} and the Boulhsmn group (Benadir),

p- E0 - Mormover, the quuni-independence of Somali cuskams Fom Islamke Lew s dos to the fart
that the latiar was not shle ty abworb or to dewtroy them in kny place of the Somadi berritary
and expicially so amaong the Migerten peopls where it can be gabed that Islam hes panstrabed
rominally .. [ can he ppaumed Uit Migerten law and mors in gereral Somall law have many
pointo of conlerl wilth Gally law.



p. AT - The Assambly “acir” and ita powers,

. .mn retanants of the ancent pagan cult, it is sammoned in sase of drought flor special
preyens ko oblmin vain. Tt is Wnown that in many countries, even qulside Eastern Affice, proyen
For rein are o Stats fanetion.

p- 99 - ... & curioaity is the norm which sesigna the cwnership of the washers to the Sultan. In
fact reality it happera to menlgn to the Buktan n mpecific use of the seashore: the fotsam and
jotaamm of ghipwrecks For the reat, the peasharn in common; anybedy can croas it, pass with his
bewrin wnd wilh hir cabch producs,
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Texi

. 2. The meaning of land. Tha Lerm land in its legzal context is uwsoslly Laken b indicais not
ohly the land surfaze but ales Lhe mingrals found in and balow it, the flora and Bana Lthat
sulwiet upon it, the waler supplios it carvizrs and the atmoapheric pdvamiagms it enjoyn. It may
b nircesaary to add Lo thin Tist of Uhe attributes of Tand by Lhe inchomion of such Features ia may
bt eveclad upan it, mch e bildings, fences, walls, Frait tress and plantations ..

. 3 = Bul land becomes mignificant onby in 24 far an it lands aslf to human use . Viewed in
this way, land and land parcels become 8 eomplex of production wnite ... Schaporn han
demonatrated the utility of this fresh approach ta the study of rights in lsnd He makes claar
the need to consider, not Tand alonm, but land with its resources, Land in congidened a8 the
source of pricnary products and the primary products ere inseparabls attributes of the Tand. [0
follows From this thal the rights that members of A community have over land vary avcording
to the purposs for which land is usad, that is, accarding to its productive role, Schapera shows,
in his study of Tawena land tenure, thet some natoral products may be wliscted Froely by all
meambers of the community, while others, such as trees, may be vsed subpect to cartain
restrictions. Private rights are recognised in regard s regidential land, arable land, pasture
iand and to water sourcen. But in every insgtance the possessor of Jand is smititled merely ta the
use of the products of the land and no, to abwolute awmership of the land itself

The preduction unit, therefore, maks take the form of & femily garden, an area of grazing,
i frash-watar apring or & bed of thatching gepes, This unit are not neceasarily mutually
szcluzive, for the same Iand paree] make carry a multiplisity of produtton roles . The
important fact herg in not a¢ much the plurality of mokes as the plarality of Gtlea that may
attach themsalves to ona givan plot of land by virtws of ite differsent productive roles . (p. 4) Bo
smoargea the easantal dichotomy of Basuto, as of all land ternure. On the ot hand therm are
thoss rights and intareats ralating to the immovable land wnit which will ba referred to pa tha
Highls of Administration; on the other, there wre those rights and inlarssts associated with tha
use arvi expleitation of thess anme lands r¥ights and thess are the Rights of Unafruct

It ia now eepled generally hal land tenure ghould be studied in all its inter-malations
wilh component institutione of Lhe brlal assia] wyaebern in wdicdh has s existanon,

® % - The Chisflainship is responsihle for the elloeation of Tand for srtilement, for providing
familias wilth land for agriculture, for making available areas of sunmer and winter graxing
and for enzuring that their pecple have ressonable acotss 10 thekch, water, claye and other
prublic commodities __.

P 10 - Public righls, There exisie & group of produsts to which efl peaple may ba said to have
equal rights, They inclade suth Lhings as Fusl, building Gmber, graases, clay, wild planis and
wild enimale. Thess graade may b said bo be held on public tanurs. Al one Gme Lhey could be
colleciad by anyhody within cheir own administrative ares ...

p- 11 - Privaie righla, Rights of 8 mors exclusive nature are held by evary married sdult, They
have r right Ly residen Lial land, some fGelds to cultivete, some granzing for Lheir atodk and
arcent to water, Mormally, Lhese rights mey be cluimed enly through the person of 8 marded
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male adull, thoogh ws will be seen, unmarrisd man end divorced or widowsed women may on
occcamion socesaadully put forwand dlaime in Ustar own might,

Thess rights ame oot entirely uwoencumbersd. Should a family feil to make wee of its Relkla
tver & humber of yeare, should they desert their dwelling placs, should thay fail Lo pay ther
taxes unbens mempl, Lhen Lhey Ferfeit thoeir Litles, The perpeluation of the Litle wilhin the
(amily is furlher condditional upon Lha observance of U necesssry degret of Joyally to Lhe
Chisflainshin ... Kasouress may on no aseount ba sold or echerwise elienated,

p. .- The duties of chisflainship aw new delined by proclamation and by various riles and
arders arixing Lherefrom. It in charged gemerally with Lhe meintenance of order and good
government and with the prevention of erime. To this ond of Paramownt Chisf may ispue orders
or cause hin subordinatens to issue orders ort & varisty of sublects, some of which may be noied
here it that they ars relevant to leme] Lenure;

Proclamation 6128, item BA(1}, paras

fa) preventing Lhe pollution of the watar in any streatn, watsrorarss o water hala, and
preventing Lhe admbrurlion of sy stream or wakar aarss |,

p. 32 - Cidzenship. - Membership of the Nation with full righta is subjert. bo tha approval of Lhe
Faremount Chief or of any of his major suborlinatas. Tt is dependemt upon loyalty to the
Paramount Chief, Individaals and small family groups wishing to setlle in Baautoland usually
make contsct with a friend already seitled in the cooniry, They alay with him for 8 time and
then approach the Ares Chusf through Uve normal channels for permisyion to boid or occupy »
honse. [F Lris permission is granted, then sl the corsequant advanlagen end duties of
vitizanship wre ipew faclo copferred on Lhem. These righta, onca granted, remnin with the
individesd and his family for an lang as they continue to e pod citizans ..

The peraon admilled inlo citinenship hea the right to erot & homeatsad fir hirnself and hin
family. Along with this right are Uhoss consequent rights of having some fekls to cultivals,
graxing for his stock and aceess to such natural resources an water, Girewood and building

T 3 - The Banuln, il they ean wvoid it, rarely usa rivers and streams as & source of drinking
waler. The water courses are reserved Ffor personal ahlutiona and the washing of clothes, All
drinking waker is sblained fram springs ...

p. 113 - I hunting ns 8 meane of procuring food has played little part in Basuta econamy
during the present century, it has, nevertheless, continued to be of some signifsance in anclher
connection. 1t has remained an sapantial part of rain-making magh: ..

1t has been indicated alremdy that there axista » group of products which mey be Levmed
"Eree" or "publi" commodities, bo which all peogle may be said to have equal righta. They
inchude parthe, days and building materinls: (p. 114) water; medicinal herbs and plania, wild
vigetahlen mnd frita and certain plaiting prassas ..

Frea commadditier. Another impartant free commodity is water, Bach hambel and pearish has
itp own rergmiaed water points and Lthese are freely wsed by all inhabitants of that residential
groug. People of ene group ars not normally allowed Lo draw wetar from the water points of
nmghlouring greope. [Fhowever the springs of ont particular group dry up, Chen Lhe peaple of
that group may go to springe of neighbouring groups aed cannot be refused in their quest for
walar.
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Waler in drawn on Ltha principle of Grat come et served. Ones 8 woman hag placsd bar
pot Ak g ppring no ang, excepl heraalf, may remove it until it i full. This rule applics even
when waler is scarce. Al puch timer, the Aow may be so slow that the woman may leave her
pot and 2o on with some othsr work, Cthar woman coming after her will place their pots bn &
quéus, Each pot moves up alowly as tha Jeading pot pets Alled.

P 115- [n ona large village, & oan his been placed in charge of water, His duties s ot
mapecd the springs at regular intearvals. I ke finde dirty, e miy eall up a working partr of
mwen to clean Uhenm out AL Uhe satoe time ha is reponsible for enpuring thar animals do nob wss
the spmings. Such an appointment is, however, in no way wioal ..

Water points are usually regarded e being wtimataly under the contrnl of Une kocal
authorites. In Uvosse erw inetances whare & sprimg ocvornt within the arable ares it 2wl ly
denignated o belorgring to L toan ownuing the Aekd imnedataly balow . Whers posaible,
arrangermeTiks mry wiAde fon Led weader to be alusred By i many Gelds s conveniantly postible ..

Anihere ¥. G, JJ. Sheddicrk
Tille The Bmatheon Borilun
Pobllabhers FAA-LAL London
Yok 16838

Text

P 22 - There iz & groap of products to whieh all people haee eaal rights of wocess, 1t inclodes
vartha, tlays and building materisle, water, modicina herbe and plants, wild vegolables and
Fruita, and certrin plaiting grasses

Ethnlc group: NDEHELE

Author: A C. Myburgh, M. W. Frinslco

Tickee Iadigwnods Fohllc Law In EeaMNdebele
Publlaher: JL van Schailh Beuth Africa

Year 1088

Texl

p- 1 - The exparta aay thal the langd of U chisfdom (the realm) is not property in private Taw
like n fald, b conbrollad by Ghe chiaf in poblic Tew. A fald can e 1enk or given away but
public land cannat, There can be libgation about a Geld B not aboat the land of e chisflom

p- 3 - Ewery family of Lthe chisfdem can sxpect to e allocabs] reaidential el sgricaloorsl wod
and can use the commonags for grasng. All memtwrs can expect. the probeecn, of the courts
when thelr rights are violared or they are threabened.

Membera owa tha chief allegianc in various forme ..
The positien of trengers sopuming within the roalm differs frem that of members o the

chisfdom, They are not antitled to resddentinl and agrieuitural land or Lo greaxing on Lhe
COMmMHNAZE .. Olharerise sirangers mupl abay the chief and the laws of the realm ..
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p. & - The chief alane may ordar national ceremioniss, such as rain.making ceremonien and Lhe
oremany of the Arwl-Fruil (ukuluma), bul he has t2 mnsolt the privale couneil first .

o 43 - Tha ecommonege (“eceni™, in the open) is Lhe land Lhal han not heen set wtide for
rexidenbal And agrieuitural purpeses. It in controlled by the chief and in the wards by Ltha
headmen, v aulhority of tha laber baing a delegatsd one ...

p. 4 - Everybody may 1ae walsr on Lhe communags, Bedors & weall or borehole is wunk on Uue
commonagn parrmiscon mist be shlained Tha chisf may forbid swimming or bathing in Lhe
watey of & 3pring or other water source, or allowing ealils to drink from Lhat source (see the
capo of Bemiel Shehangn on page 41, bul tore i no apecial rale foridding pallution .

. 48 - The commenage iv aviilable for the use of the lawfl (p, 48) residenis of the Trosd land
wilhin the chisfdom (). Any holder of land within such ares may wilh the prior permingion of
the chief quarTy slane, gaiher aand cut sods or grass, dig water-Murrows or make bricks on Lha
commroonage for his own use, hot not for sale or clber disposal ...

Water of the comnmonage is br the use of the residenis; they may draw watar from or
watar Lhuir sboek at certain wetering places, No person mey fould or dafile Any pubbe watering
place or interfere with the operation of any =indmill, weater-pump, weter-pipe, dam or water

(oo el

Arnihoer G.%.F. Dolt and CP. Jroberi

Tlem The Unlon of Souih Afries. The Derveopment of [ta Laws and
Conwtibution

Fublisher: Eisveny & Bony, London

Yenr: 1858

Texl

p. 28T - Waler Righta. Hiztorieal Development.

[t was the genersl cpinion of Lha old Roman-Crutch law writars that the rivers of Holland
talonped to the Sowemaign ...

p. 288 - The Dutch East India Company planted its colony st the Cape of Sood Hope in 1682,
and ooe of van Fiebeeck's sarliest proclamations forbede "sancomende opperhoofden en mindsr
pequalificeends parsoonen” (Visiting Ministers and less qualified persons} from washing their
perscnn or their elothing in the Table Valley streams which were used by the community as
drinking water, This prohibition wes repsated in 1659 and ponaities were presoribed for any
dipobadiency upon the part of the company's aervenks, but thess and sirmiler later
priclamations were meagurap for saleguarding the health of the community ralber than an
axercise of the righte of sovereignty. There had ns yot been no grants of land and thert wers no
frea burghers who eould exercise rights of ovmeraship againat the Company, but, with the
growth of the evloty, individusl owrership of 1and developed. In 1681 both tha Company's
servants and the free (p. 289 burghers wers forkidden to divert watar frota the Table Valley
stresms for the irrigation of the lend ts the detriment of the Company’s requirernents, and it is

* -— Ehalmrgn _ iranied the chial by sk Chat the chied ad oeed msdicios [magit] whep T pave Bla e w

biling kv ool oaplag the outile mwny from the dam ae endarsd by U chisf .
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pluin from Lhe terms of U proclamition cthat Gw Company cliimed an abaoluts vight o control
the wee of Uhess pbreate in ity own ankereals,

It war not until the secotd halll of the aighteetth centurcy thal the tee of water for
irrigntiny becare A vexed question, ard 1w 1761, owing Lo diapules betwesn the Company’'s
millar and tha owmers of farma higer up the velley, tha Council of Policy impossd » penalty for
the ananthorined use of water and charged tha Burgherraden (town souneillora) with the duty
of fixing turne of waterleading amonget the landaswners during the haurs from 5.0 am. ta 7.0
p.m. an certain duys in each week. The recommandations of the Burgherradean wers approved
by the Council in due courae, and 8o the Gratk legislative anactment in South Africa controlling
the ase of waler for irripatdon cama into wf¥act. It subsecuent years perminsicn was Frantsd to
gther landowmern, who had not been included in Bre original Lime-table, Lo take their turne and
it in epparent from thr proceeding that this pearmisson was both soupght and prantsd oz &
privilega and rot as n legal right,

Thet the State, in the parson of the Dutch East [ndia Company, was actuilly "domias
fluminia™ is apparent throughout the resclutions of the Council of Policy from 1770 otowands.
Watarleading at specified times was prehibited upon pain of tota] deprivation of the privilege of
leading water and, az "dominua flutiinia™, the Company sxaclsd & praferantaal user both for ite
gardens krd it moitls, The Courcl of Policy appliad the same prinaples to walsr disputes al
Stallenbosch and wntrusted 10 lnreddrost and heemraden the making of regulations governing
the privilegs of the ase of water by the villagers in times of plenty, but prafacting the mill-
stream which supplied the Company’s mill and the requitementa of certain of the lower farma
ont the Eorste Rivier. The granting of rights 10 use the water of atreams wen enbrusted by the
Couneil of Policy to boards of Tanddrost and heemraden in the couniry dintricts, and recordn of
the decinions of committess appaintsd for thia purpese, and of their confirmation, exigt. In
garenting the privilege to usa the water (p. 2900 neither the Councl of Policy nor the boarde of
landdroset and heamraden appaar to have adopted any settled policy, bul to have mads
equitabls diatributions demanded by the exigenciea of each cuss. Tt in clear that 1o concepbon
of riparian ownerahip as & bazin of water rights had ss yet arisen, for Stete control was sGl1 the
dominant principle.

Truring the Dutch ragiome very rmall srees of land had bewn grancod by Use State in
freehold. Most of tha prente were lmassholds (amingaplase) and &0 annual toksen payment was
made in recognition of Ue Governments ownership rights. When tha Capa ol {ood Hope
begurme w Hritish Coleny v new policy of land tenure, having for ita okjecl the satsttution of
Full ownership for the “leningeplans”, wan introduesd.

Judicial appointments were confined to English ernd Scottish lnwyers, to whom the
conception of the State an "dominus fluminia” wes probakly incomprebwnmible, for, scoording
Englivh law, the asmer of lend through which a natural stream mana is sntitled Lo usa the
water for ordinary purposes, subject Lo a smilar right of usa by all sther ¢wners, provided his
nser doeg i ingory ta tha owners mther above or balow him, The pnl‘lnph ol State controd fell
away and, atthough the idea rncm-red, and en ordinerice was pazsed gving the newly appointad
megistrates the apma powers in regerd to disputes water rights as those pr-trﬂw-ﬂ]r exercised
by landdrost and heemraden, end in it the rights of the Crown o regulats rivers, stregems and
watereourses were prosaryed intact, tha grant of wabar riphls a3 & Tsare privilege wae
supplanted by the principle of riparien ownearhip as the basia for Bw rght L0 wes the water.
When the whola position of the righta of riperian proprietors ¢ame up For desision in 1856, the
question of State control was nok raised, end the court daalt wilh disputes watar rights just as
it would have dealt with any other matier in dispute betwean the owners of land.

The castr of Beliol’ v. Lomw, heard in 1856, laid dowm the beais of the South Afnican
comnvn: Jaw of water Tights. The plaintif ¢laimed that all the summer flow of & amall sbream
kelonged to him becauss it Tose on his land, and relied upon Voet ns aulhority for Lhe
comenton. Bell J. rejecytsd de claim basal upon the docirine of "erempens in gue™ and, afer
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remgrking that Lhe law of Holland was very meagre om the subject, o water Lhare was rather o
ngisance {p. 291} than an advantage, turned to America law, beranns "in Lhal country waker
goemna o be of mueh grester vale Lan in Burops sladed .. and cases on water righls are much
mere numercus wnd salinfactory in Amerian courts than Lhay are in English aurta”. The
following passage from his judgment formoed the foundation upon which the Beulh African
myshinn of waler rights wan pubsequent]y built up.

"] have coms Lo tha conclusion that the prepristars of lands threaghout the courss of &
perennial manning atream of water have each a commen right in the cse of that water, which
use, ab svery stage of its exereise by any ong of propristers, is limiled by a conmderubion of the
vights of the other proprietars; and it seema to ma that the uses to which tha propristor of land
lying on the upper part of a stream muy make of the watar of & atream are, from the very
suture of thingy, to be classad in the following order first, the mapport of animal life; secondly,
the ircrease of vegateble life, und thirdly, the promotion of mechanical appliances, and the
smjoymant of any one of these uses would ssem, alea from the very nature of (hinga, to depend
consacatively upon how far it deprive the ewners of tha lowar land of their enjoymant of the
waker for the same purposes [ the upper proprintsr requires ell the water for the support of
life, for human beings and cattle upon his Tand, the lowsr proprietors must sabreoat, if the water
be more Hhin suffient for such animal demands, sefficiant must be allowed to pase for the
mzpply of anizial demands of all proprietors lower down the atream befove the upper proprietor
can be allowed to uss the water for tha wapport of vegetable life, or to improve his lands by
irvigation, Again the demanda for the supply of animal life being anewered, tha proprietor of
the upper greund is entitled to use the water for the purpose of yvegetable life ... by irrigakion or
stharwiss: wo wre tha propristors of the lowsr groundas in suceession sntitled to usa the water for
agricutiural purposes. Agriculbural uses being supplied throughout the courss of the stream,
the natural use of the weter being thus exhrusisd, the proprietors are then entitled to apply
the water ty mechanical purposes. But I apprehend that ne propristor on any part of the
atvearm 13 entitled to ase the satar for all these three purposss, tven monsscutively in the order
tn which I have menbioned thetn, for any one of them, recklecsly and without regard to the
wanty of those balow and abowe him,”

The sulhorities upon which the judgment. was hased and the whale frame of the udgment
wars takan fron Chapler [V of Angeil's "Law of Watarcourses”™ [firat edition, Bowbon 1824,
qurtation from Sih ad. 1854] bul this source was not acknowledped

The appointment of Henry Cloele and Egidiua Benedictus Welsrmeyer to Lha Suprsis
Court Bensh in 1855 brought about & resction fram ihe English law princdples and idean undar
whie justice had been administared by & succestion of judges sent oul From England {p. 293} for
thirty yeazn to occupy tha Supreme Court Beneh. During tha twelva years thay st togather
they mades it cheir gpecial sigert to haoe their decision upon Roman-Trutch law suthorities, mod
Bell J. ssams Lo have played a lens important role,

For sorme unknown reasen the judgment in Retief v, Louw waa not reparted at the Gme,
and for the next twenly years it was totally ignored. The doctring founded upen Voot VIIL36
that & man night do whetsoever he plenssd with water that rosa o hiz own property recaived
judicial resognition from Closts and Watermayer in Silberbauar v. van Breda. This prindiple
was #ven further extendsd and the courts lnid down that an upper proprister euld ues the
watsr Tlowing through his land without any regard ta the rights of owner below him. The Privy
Council, however, revarssd the decision in Silberbaper v. van Breda and without refarring to
Vosbs Fandacta, npon which the judgment had bean besed, stated that they could not sccept
the propowition that lowsr cwners had no rght to watar flowing patwrally in & dafined channel
ithroegh the iand of an upper proprietor,

During its pasasgs from State contrl Lo riparian owmership the waler law had got into &
very confoped state and the newly appoinied Chief Justice, da Villiers, kook the first
epportunity which offerm] sflar his appeinitment to restors order. He trealed the whole mabject
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a2 “rwa pova” wnd teok himeelf the cradil lor laying down definita principles grwerning the right
1o usk tha water af public streams, Bis judgmerd in Bough v. van der berws refers b2 only «ne
of tha sutherities relied upon by Ball J. in Ratiel v. Louw (supre), lunt the hanis which he
ndoplsd waa the aame ag that Tormuletad by Bell upon tha ideas and authorities sat sut in
Chapter IV of Angell on Watercoursss, and it wan sdapbed without acknowledgment of Balis
judgment.

From the onwards the whole scheme of watar righta was worked out by judicial decismion
within the framework of Heugh v. van der Merwe. The passage in Vool was dismissed ga
referring to percalating water only, and the Tules an to riparien rights Jaid dewn in Hough v.
van dar Henu: were applied W all watar which had flowed down bevond the Iand of an upper
proprieter in s defined channel for roore than thirty years. The distincbion between public v
privalt streamns ﬂ:'ﬂl'l!d-. be it admitted, chiefly upon the charscteristic nfptrenmu]niar}l war fxmd
once and for all in van Heerden v. Weise, and the principle of common usa by all riparian
owners in respect of public streams was cleary enuncinted, The six propositions stated sa
tersely by de Villiern in that jodgment are the chiof pllars of the Irigatin Act of 1312, Thease
propoaitions wrm: (1) Streams are sither public or privale; (2) Public atreamns ere all perennipl
frvirs or stresms which arg eapable of being applied to the common use of ell the riparian
propristors; (3) A river mey somsbimes become dry in that heat of mammer witheyt forfeibing il
charaetar of i parennial, and therefore, public fver; (4) Private streams are rivers end strepms
which are not perennial, and straamlets which, although perennial, are sa weak an to be
incapable of being npnliad to commaon ues; (5} When ones the public nature of tha strepm or
river ia watahlished, the rights of each riparian propristor, whether at its source or elang its
tourss, are limited by the nuiorgl Fghts of the public, so far an those rights are capable of
being exerviaed, and by the comman rights of the remaining riparian proprietors; {6) When once
Lhe privats nature of g wiream or river is eatablished, the public has no right in respect of it,
and the lower praprietors can claim no other dght than auch es long uange may have
sxtablished in their favour aguinst the upper proprietors, but if the private stream is the sures
of a public atream, he may not deal with it &a ha choceea.

An Lhe yanrs went on, the details of common use were worked out a.g., the preference of
Agriculturs over industry, Lhe nalure of reason sble sharing, and its baxis, and the
characteristics of riparianism, and the naxt atep in the procens of development was codifeation
by the lagialature,

The influence of Roman-Druteh law upon Uhe Tormation of e South African Weter Law has
bt slight, and ths digappearance of the Dutch idea of the Stata owmarskip of public streams
cany fairly ba sttributed to Engligh law sonceplons of the rights of lendowners. THe South
African law in ita present ghape awes s oigin to Bell J's discovery of the Americpn decisions
as srranged and set put in Angell (p. 294) on Watarsourses and hiz ingenuity in applying them
to the conditons of tha wintar rainiall avea of South Africs. Tha ganius of the Viliisra (7. J.
faoulded the fragments of Roman, Roman-Dulch and English law with the larger mans of the
Anwerican desiriona ta form a comprehensive syslem which Abtted conditions in the mare clopely
stttled area of tha Capa Colony.

The eqdificetion of the Water Law atarted in the Cape Colonyy with Act, Mo, 32 of 1906,
which was passsd in order to conmclidate the law relating te irrigation and the utilisation of
atreams, Bedides doing this, it created River Boards and [rmgation Boards, & system of loeal
cantrs] which atl] functione today, and it created Water Courts, It likewise broaght the nen-
perennial flaod water rivern of the Cape Karrea within the category of public streame and thus
broke the circle of perennialicy. Tha Cape Act was fallowed by Act No. 27 of 1508 in the
Tranevadl (an smended by the Irrigation Act Amendment Act (Mo, 7 of 19091, in which similar
principlas wearn adopiad, and tha central contrgl of all irrigakion atiers was vewlad in s
Crvernment [rrigation Department Soon after Union, Act & of 1912, penerally known as the
Irrigation Act, end the Parlinmentiary Regulations which supplement it, were passad by the
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Unlon Parliament Thers have subsequently been several far-ragching amendments, the lacert
of which is an afforl to reators, 1o & limilad degres, the old principla of Blate condral.

Grenerul

Anthor: NI, (Miver

Tite: Indigenoos Land Law in Bowlh Afrcs

Inc Soulbern Alrkcs Ln Heed of Law Rafrm - Prooesding of the
Sonlbern Alrican Law Reform Conference, T1-14 Augusi 1880,
Bun City, Bophulhatrwuna

Bdl i AJ.GM Handers

Year: 15080

Text

p. 70 - Conmanel tenure. Tt is genarally wecapled that the Bantu-jpenking bribwm of Scachern
Africa &id not practise a pwlem of individanal land tanure. The traditiona] eystem of commimal
tanure was charactorized by the dominat rale of the Chisf or headmen. Control of the land on
which the bribe had sedled vestad in him, and he allolted pands to individual members for
purposes of residenon and catEvation

Mot ull land Lo & particular are wes alloted, & commaonage wan set asida for Uve benefit and
use of all bribeeman, irrespeciive of their baing holders of alloted land. Behapsra sater Lhet
the Chiel admin!stered the (p. 71} comminage Sirecly and used it to accommeodate new
mermbers of the tribe or bibsymen who had abandoned their former holdings. The commonage
wan naad pricarily for public graxing watar and the gathering of wood

Counoanal rights to land conld be acquired by alletment, mheritance or gift They were
innlienable; no-one was empawersd Lo sell them or negoliate which them ...
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Ethok group: BAGOARA

Bermont, Sosiclogical Mates an Rural Life in Northern Darfor (from & propct docament,
nnpubdished)

p. 1 - The wrban population of Nortsern Darfur conetitutes onby 13 % of the sotal while the
sdlentary rural population represent 73 % and nomedas 14 % ..

The majority of transhumants and nomads are drawn from Arabic-speaking Inlamic triles
of Une Baggara people (which (p. 2] means caltls kewpers) ...

During Lhe migration soma members o the clan will oo to their coltivation plota along
rouks, plant sorghum andd millet at Lha heginning of the rains &nd retuwrn bo harvast them in
Cetobtwer or Novermber ...

Tribal counrily regulats relations betwsen selUsd farmers and migrama whan conflicta
arise over |and use and when passing livestock damage craps ...

. 3 - Finding adeguals land for cultivetion and grasing was get anciher problem as disgolae
between indigencus grocps arose chielly betauss of land water encroachment ...

Thers ama many ferlem conlributing to Lhe rise of disputes and violent conflicts belween
indigenous groups in Dariur, the moel gignifimnt of wich is the stUement pallern and
brelitamal Jand tanios rights ..

Many Lribal groups whit differrent custcms and exonamic ectivibdies neghlzar sach other,
and Tand boundaries satablished under Brilish rule now comeaderad sacred ...

Major conflicls between Toghawn and Rinnignt Zayedich and Midoh and Bertl, Kebalnith
and Blidob ars handed down by praerabion as some bribes beliaved that all camels in Uhe desert
originally belong Lo them ...

p. 4 - Traditicnel Larmitarial sccupancy right are ancestral, handed down From Rorefithery, Lha
sopervision of which was once exclusively controllad by tribal chiefs (sheiks) whose Geeulty atill
in the digribotion mod divisign of land among farmers of his tribal group in his tevrikory of

Tha role of the "sheik” (alls under an uneodifisd customery Taw has in Tecent years heen
subget ko change ...

p. 5 - It ws observed that villages of 1,000 inhalritanis and over are generally loeated near o
mlutiredy prodoclve water paint ...

Water consuption of fhmibies wid animals vary socording o the dislanes of wetering points.
If the watar point is near by and frem of charge, the frequency of walering animals is greatar
and (amily conmumpbion hgher, but in relatvely amall proporlions ..

o & - Moal familiss aurveyed have Ltheir own dug wells in the vieinity of thedr compounds,
frequeaniy dug on land Uhet is not in Lheir posseasion and are ofken regoired to ask for
parmizsion from their sheik or local Sigtrict councl ...

These well are dug on & sal-halp basis with community participation. Waler in normalty
pald by the pereots whe buailt the wedl,



-

It wan however chaerved, Lhat mosl privately owned wells nre precarious investimants as
Lhe majority of tham nesd 1o be ressored or rebailt each yaar.

tlafirn, weler yards and barehoies are all maneaged by the povernament and water is sold a
notninal fee, but people nevertheless bave no choise but to build their oam wells o8 many
terabeled are not running properly dus bo ineffcitnicy of persannel and lack of gpare pars ...

B 11 - Within the traditianal division of laboar women are respmaible far suhei tanen farming
whdle men Lake care of livestodk herding and cash cropping ..

In addition to their heuschold dhoren (cacking, washing and child care) they carry water
and callect firewand, often covering graal distancas by donkey or on foot in order to cader to
their family nesds,

Morepver, they pustain v majority of the physieal labour such a0 digging shellow wealls by
kand, earrying heavy stones and sand, and building of huts .

p. 12 - The effects of desertification and defbrestabion have sliored the waler balanoe in che
provinca and women have ta cover longer distances to falch weler for houshaold nasds, In Uw
cash of wecenible wells, women still have to draw-up watsr bucketas from conmiderable depths ...

For thin remson the burden of women wis greatly sccenbwiled during the Srought period ...

P 15 - Nafeer. The inglitution of Uve “nefesr™ has ezistxd for canturien and conpista of colkertve
Labwrar mabitised by Lhe village Lo aasist lellow farmers in the building of hensshalds, digging of
wells ind intervening to help oul a family in diffieulty (i.a. in the event of U death, illness or
absmce of Temily heed) ...

“Hafeer™ in praclicsd during cultivation, weeding, harvesting wnd whem & dacision is Laken
to bauild & well or hafr .

I 19 - In the canse of digging wells, pald professionals sometimen need o ke hired due to lack of
community assistance ...

Ethnin groupe BARI

A by i G.W.H. Hunringford

Title: The Norhern Nilo-Hamites
Puhlishar; E8A - IAL Loedon

Your; 1983

Texl

p. 1d - It Lhe Morthemn Group, the outstanding cultnral fanturs in e importanes of rain.
making with the existanos of rain-taker chinl, and the use of rain-slones. Asseinted with this
in Lhe prasence of saxth-chisfh or “feibers of Uhe land" - rilbual axperts whope Ranetion 5 Lo
prectact and énare U ferlility of the land

P. 26 - Land rights balong to e clan, and pirta are eaignad b colivators by the
“Romomymilak” or aarth-chied. Each clan hay definite nnd remgnieed bownda b2 ils land ... Land
may bw boughl by a clan from anclhar clan: U price, ascording to Beaton, in a buall, but ha
doen ot xpeeify v amount of land which may s be bought Bale of land gpives ahaolute
poasexxion Lo tha boyer, Land may also be rentsd ... Grasing and weter within the clan area



. 5 .

are mviilabhis 2 all mambers of the clan; fivers ame divided between all the clans on their
banks, wrd the rights include thoss cver islend and fishing ... .

P. 29 - Divinion of the Tribe, The RBan have o two-Fold division: {1) into rain-makers and Lhoss
who are not rain-meaksrn; and (3) inta free men and sarfa. Tha first in 8 ritoel, wd nomerically
nnesqual, divigion ..

The second i p spcdal divimion, and compriser L “lui” (wing. Lodtat), “fres men”, and “dupi®
(mng "dupiet™), "werf™. With tha letter are sasociabxd cortain submerged classes among whom
are the proflessional hunters, "yari” (sing. Yaritat™, or "ligo™ (sing. Ligotol], who are probably t2
be conmideared as a ritual unit, wven though & vary amall one; the "Lomonck S yukil”™,
blaskamichs: and the "Llomonok ti kare”, Rahermen ..,

A number of "dupi” st ritual assistants o rain-makers wnd “komonyekak” {enrih-chief),
and an insult 4o them is considersd an ingult to Dhair maalers .

p. M - ... Though now dispermed, in bt several cdans oorur in any village, each ¢lan group in e
viilage Mrrme o corporate entity. The clans are patrolnedl and exogumeis, Each dan has a
Haad whe [s reaponsibla for sancticning U divigon of the clan when & subelan a ormed, and
for L disbibution of land améng the members ...

g. 47 - Tha bwo principal riknal suthoribes, or "ribael exparta”, are the in-meksr, “matat o
pion” (pl krmak & ion), "water chief™, and the serth-chiel, monyekak (pl. komonyskak), “aarih-

Tha secnlar subherites arm the “lomak i jur” {zing. mats 1o jur), "village chiel” and the
clan hasds "kimek & dunst". Tha nobon of an administratuve tribml chiel in quits fhreign to
the Ban ...

M - .. The office of principal rain-meker i3 heredilary; the rain-maker has "Jups” a8 nitoal
mssixtanbs; and 4 tosdicine fian, "tunit”, 8 stteched to ham. He s not a divine kKog, Like the
rain-cinker of tha Thnka, for in the pazt he might be killed if he failed to prodocs nun ..

The office of "monyekak™ in heraditary and depcenids from {ether to wom, or sometimes 1o the
sinder’s 300 {under what condibona ia ook staled). There in normelly one "marekak” in &
viilagm and he is therefore axsscinlal ks i ae hin land duties are concerned wich all the clans
Irving ity Che village. Ha ia the desoendant of the man who Arst clearsd the bush for cultivakion
it my particulir place, and ha alone poasess the magico-maligicus knowlsdgs neadsd to maks
its cultivkbon surcessful ... [n ie ritusl dutisas he co-cperntes with the Tain-maker ..

e 79 - Lagd Sanctons. The Ban chief, of whatever kind, was ot an sutoomst, end Seed wod
dingmatens ware dealt with by & couneil, "putet” {pl. puyesi), composl of the glders of each
village whow oneucons were confirmed by tha chwef

Aoihor; Edied by L, F, Nalder

T 1l A Tribal Survey of Mongalls Provinos

Poblisher; Lrisrpational nptitvis of African Langupages and Colbourey, OUP,
Londan

Yomr; 1857

Texl

p. 134 - The Rain Chief, ... He dots not claim to make rain of himself, hie ancestors were given
thadr powwr, and their rain-stones, by God wnd by the virtue of his snceslors he inleroedes wigh
Cod {0 pend down Lhe blasing of rain ppon his people ...



. e .

There are meny mingr local rain-makers, but none can compars with O rein chiefs of
Bhindim of the Bekat Limat clan and to a lesser extent thair conmine o1 Belmian and Moglr ...

p. 125 - The Eanth Chisf, The sarth ehief or Monyekak” (alan known ps Monyekwol) i the
fanctionary whosa duby it is to allocste the ¢lan Tand And ensure its fertiliby |, ha would
presumakbly be Lhe ariter in any disputss which aross, and it ie to him Lhel & granger would
apply for land &0 cultivate ...

p- 138 - Land Tenurwe ... All rights in the land are vexiod in Uhe clan, e members of which ara
saxigned their portion by the Tocal Monyekakes. The clen landy have definite and waTkknown
limita

If a ¢lun has to azpand it may purchase more land From . neighboaring clan ...

Temporary caltivation rights may be acquired by payment of a (p, 133} sheep ...

Uraring and weiering rights iraida the clan laml ere free bo all s ebees: but they st
net poach on the land of a nrighbouring clan. Thus a river slong ite lmgth will ke divided

bertwacn Lhe clane on iy banks. 1elands are induded in elan lands and fishing elsg must ke
dome in home walers ..

Eihnle groop: LANCO

Aachor: Edlbpd by L.FP, Malder

Tl A Tribal Borvey of Mongalls Provines

Puhllah er: Inzrnations]l Inetituie of Afrkcan Langoages acd Colinres, OTIF,
Lomdon

Yoar 18T

Text

p- 114 - Their mountains shaond with running streams, and they practise irrigation, dwing
the water off the streams bry long and cleverly montoured indgutson channels ...

Authaor: A. Hai

Thile: Tha Nilirder of Lhe Anglo-Egypilan Bndan and Ugandas
Fubllaher EAA - [IAL Loodon

Yonr: 1682

Exer; JIL Dribery, The Langs - A Nilotic bribe of Ugende, and corresponAing Ml
Lango, Uganda
Text

P 9 - The Langn village is an economic unit, baying ita own fshing, prexing and water, all of
which are hald in comman by the inhabatants ...

There i no admindatrative of judicial beldy apart from the informal gethering of Lhe village
halders, who have the task of sauling, with the sasistance of the “jago™ or “rect”, any dispules
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Eikni= groop LULLTHA

An b Edikad by L. F. Naldar

Tickee A Tribhal Surver af Moagells Provinos

Pobllaher: Iiornational Insdidte of APrican Lanpungws and Culoares, OUF,
Londan

Yoar 1887

Text

p. 188 - The «hiaf is & rain chied and owma rain-stares; there iz & Monyekak (p. 189) laaiver) of
the prevumably indigenons Okure clan who performe g ferlility ceremony by sprinkling a Little
peaame oil &n the ground. alss & "menye mere”, father of Lhe hill, who ceremonially reaps a law
hepds bofore harvmabing in pertnitted and also takea the lead in fAring the grass ...

p. 180 . Land tenure. Tha ownerzhip of the land in vested in the clan; the clan has well-defined
and well-known bounderien, generslly natural features, but stones are used if these are
mirging. There are land-owning and nen-lend-owning clana. The armungment and division of
tha land an batwean land-owning <lans iy in the hands of the “Osivori” (menyekak). Thuoa if o
village moves to m new sibe it is his duty to divide the new aren arong the land-owming cluns;
but he cannot allot even new landa to a non land-owming <len, and snce thet primary division
has been mada the dispoaal of 1and o individuals inside the clan and the sdmission of
strangers is entirely in the hande of the clan hesd without reference to the Monyekak, sacept
in his own clan where these funcone are performad by him ..,

p. 181 - An immigrant stranger would apply to the clan head of some oot he knews in Lhe
villagm, partealarly of his “mananye” imolher's brother] .,

Cian ownarship intludes wood-cutting, Fruil-geihering, graxing, watering, and hunking, but
noloss there i [l e ling & cortain letibale in allowed, previding stock do ne damage to cropl
and the ¢lan Tead Toceives the right foreleg of any gane killed on his land by oulsiders ...

Elhnie groom MORT

Auihore Edicesd by LF. Nalder

Tlile: A Tribal Survey of Mongulls Pravince

Puhligher: Internadaonal Ingtitute of African Langunges s3d Cultures, OUF,
Landon

Yenr 183T

Text

p. 158 < .., the Mory are sharply divided linguistically and probably racally inm bwo distined,
mutually uninlelligible, parta, which, wilh Lhe Yei River a3 an approximete boundary ..

p. 160 - The Rpin.maker ' Bari). Unlike Lhe Bari rain chief, the Mo rain-meker is more 4
magicien, and n hlark magician, then B "priest” ...

The Eartility of the seil alac dapends on the rain-maler, wha receivas gl for his servoon



T,

p. 176 - Land Temure, Thers is not a privets "ownarakip® of land: the lard belongw to the clan,
and ore of ity mambers may coltivats anywhare he wighas an the clan lend providing he doss
not encrosch on any one alss. He maght also ocensionnlly be allowed to cultivate on hie mother's
clan's land, Tha haad of the clan (hodriba) in the atharity, and can forbsid coltivation or
cecupabon of apecifind areas, and a sbranger can only cultivats with his permission, The elan
bonnderies are known to avery ofin, The streamn also belong to tha clen |, and permission wmld
have to he oblained bl sbongers could water cattle or draw water Similary e, fingite,
rocts, and firewond coutd not be guthered or cut from another clan's land without permission,
bt there would be no question of payment. Cattle similary tiust only be grazed in tha den
Larrilory ...

Ethnle groap: NUER

Anlhre- £ E Eveny-Pritchard

Tirle The Nuar

Publlahwos Oxford at the Claremuton Pregg, London
Year 10

Text

p. &7 - ... Excens or ingufficeency of water in the fivst problem, Dwkt fivces Nuer .

Qwing to thr vt vivern that baverss Nuarland and the through irrigation they give to the
couniry Uhrough a relwork of channels thers in selden difficulty about Goding surface water,
though people mwy have to go far to obtwin il Only in parta of Low, Gaswar, und Eastern
Jikany, ne far as is Enown, are they regulary foread to dip wells in the beds of streams at the
height of the (p. 53} drought Twenty years ago thiz was probably more customery among the
Low than to-day, for had not then the undisputed sccess to open water that most sactions now
enjy. The wella, which have Lo be redug each ywar, are two t thres feet in dikmeter and
twenty to thirfy feet in depth, and their excavation takes two or thres days of hard laboor ..
wells are frequently clemred out, steps being cut in the walle for this purpoms ... Bach
heosehold has ite own well which i surroundsad by shallow mud troughs whers the mitthe am
watared three tmes daily .. Fights sometimes break out over these troughs ...

p. 83 - Different villages and sectionn Lend W move abomnt the same Bme and to visit U same
gl sarh year, though time and placy and, to soma axtent, degmee of concontration vary
sccording to chimatic candibiona. Usunlly, howsaver, D main dey seasn camps mre rmed
vearhy nt the same spats. |,

. 70 - .. Tribes and ribm] ssctions pradoualy puard Leir Ashing righta, and peopls who want o
Fish sxtensively in a pocl muat first obiein parmizssion from fs owners iF they do not want o
provoke fighlbing ..

The berl monlhs are November and December, when he rivers begin Lo fall and o drain
sbreama and Lagoans, which an be dammed at suitables pointa and the Sah apesared in Uheir
affbrts to breek downeiream. Fishing from damn iz eondioclsd roainly st night, Gres being Lgte!
behind the fAshers

p. T1 - As Uthe dry season advances n groat number of fsh are imprisone] & lees and lagoons
from which thars is no oullet, k0d ws thess dry wp Uhey axw confined o o omalber and amalber
cxpanss of witer and are killsd by mdivluel fehers oxing barbed spears and Tong harpoone
Coeedy &nd, st cha smd of Ghe seasn, by bizbare i which paff and besket aps may also be
amploed ..



N TT

p. B0 - T will only ask the resder to bear in mind the following mattars. (13 Ong cannot treat
toar economie relabions by themselves, for they alwayn form part of direct sedal reletionshipe
of & general kind, Thus, division of labour is parl of generel relationahips between persons of
Aiffrwn! saxes and of different ages, between spouses, etween parents and children, betweoen
kingmen of ane order or another, knd so forth. (2} Thare in some specialization, bul it is
oocasionsl, mnd thare are no occupetions which can e called professions ... and people who
want thes things sither nak for them in the name of kinship or give the maker of Lem some
millet for hin sarvicea, or make him a gt on some future occasion, The man whe wants the
object (p. 810 and the maker of it always belong to the rame local comnvanity and conduct the
affnir between thamealves, thers being ne exchange of objects or services through the medium
of & thind person, and there in always between them n genernl social relativnship of ane king or
another ... (3) There in n litthe inequalily of wealth and no class privilegs . {4} In & narmow
sen3e the simple family might be called the sconemic unit, but wa have sesty that it is not self-
sufficient and the active participation of a wider group is often neceanary, a.p. in budlding
fishing, and hunting ... Ce-operation in found ameng neighboors who ere also kinsmen .., {5} It
must be recognized also that fishing, hunting, herding, and the other activitien 1 have described
ars alwayw, in & o, oollective actione -

p. ¥ - ... all the pecple of & village have common economic interesl, ferming a coarporation
which cwna its partacular gardens, water-supplies, fshing-paols, whd grexing grounda, which
herda its eatde in o compact camp in Lhe drought; and operates pintly in defence, in harding,
and in ouhwer aetivities, and in which, expecially in the praller villages, thers is much o
operation in labour and shering of food .. chimatic conditions together with a pasiaral moda of
Lifs nacessitate relationg beyund Lhe limits of u village and give b wider political groups an
SOOI POITOM ...

p. 119 - Each tribe has & name which refers alike to its members and Lo thair country (ol ag.
Lok, Gaawar, Lou, Lak, &r. (..} Earh has ita partivalar terriseny and owns and defenda its
own buibding wites, grazing, water-supphies, and fishing-pocls ..

p 1EZ - .. In n strict senea Muer have oo law. There ere conven Gonal compensatione For
damage, aduliary, loas of Lmby, and so forlh, bl Ueere is no auihoruty wilh power b adjodeats
oo aneh matiers or to anforee & verdicl, In Nuerland leginlativa, judical, and sexecubve funckioneg
are not invesiad in amy permoms or councils. Petween mambers of different tribes there is ne
question of redress; and evem within & Uribse, in mey experience, wrongs are mod broughl
forwmrd in whal we wonld eall & lagal form, bhough compengalion for damege (Tuck) s

p. 183 - Befors discussing the chiel charedleristica of Huer legal procedure 1 record Lhad,
scarding o verlml infbrmation, for [ have naver ohaerved the proedure, one wiy of settling
dimpules is Lo wse A Isapard-skin chiel a2 mediator ...

p- 184 - For a dispuls to be settled in Lhis way not only is it necesaary that bolh parbiss abould
went the matter soocably setied, but it is alpe necegeary that they should themsslves reach
sgreement during the discustion, Mo one can compel either perty to scoepl 4 decivion, and,
indesd a dacision cannot bt reached unles thers i unanimity, since the ehders wrk of bolh
perties to Lhe dispates, They go on Laling, therelors, Lill avary one has hed his sy &nd &
consenmas has bean reachad

The five itnportant elements in o selldement of this kind by direct negrtistion through a
chisl seem to b (1) the depire of Lhe dispulants to satle thuir disputs, {2} the sanctity of chisfs
perien and his traditional role of mediglor, (3) full and free discussion leading ta e high
measure of agraement helween all presant, (4) the feeling that & man can give way io Lhe chis
and obders without loas of dignity where ha would teol heve given wiy to hig apponant, and (5}
recgmition by the keing parly of the justice of the other sida's cas.
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[ repeal thal [ have nol seen this method employsd and add then 1 am of the apinipn that,
it in vary rarely ussd and only when (he partiss nre feirly closs neighbours and belong Lo
communitiaa chosely inked by many aocial ties .,

p. 1€56 - The pnly quarrels within e village or camp about owrershin of calile that I have
witnessed have concemned ohligations of kinship or affinity end have avenlually baen sellled hy
one panty giving way on acount of his relatonship Lo the other .

p- 168 - . We spcall of “Jaw” hert in Une scnse which ssema most appropriets whan writing of
the Nuer, a moral obligation to seitle digpulas by convemtional melhods, and not in Lha sense of
legnl procedure or of legal inetilutions ...

p. 1G% - The firsl point to nota aboal Nuer law is that it hes not everywhers Lhe eame foroe
within @ tribe, but is velative to the powition of persona in eoeial strocturs, to the dislanes
batween them in Uhe Winship, Lneage, apr-set, and, abwove all, in Lthe political, eyslemn ...

‘The ¢lub and the mrear st the sanctione of rights. Whal chislly maken peopls pay
compangantion in fear that the injurtd man and his kin may take W viclence ..

P« 178 - A loopard-akin dhisf, "kuasr muon™, heaz a sasred agpociation =ith che carlds (rmun)
which gives him cartain rilual powers in relation Lo ik, inclading the power Lo blees or curse ..,

p. 173 - Basides the pari they pley in feuda, chiefe perfom rilual Lo cleaness parties o
inoestuous congress, and Lhay poases alight rain-meking powers, Lhoogh Nusr da net eladh
much imporlance to the art ...

p- 181 - The lark of governmental orgnns among Uve Moer, the ateence of lggral instutions, of
developed leadership, and, generally, of organiced politieal tife is remarkable. Their etate is an
acephakous kinghip state and it in only by & study of the kineship systam Lhat it can be well
undersbopd how order 1 maintained and social relations ovar wide ameaa arw srlablished and
kept up. The erdersd anarchy in which Uhey live soroeds wall with Lheir character, for it in
impoenible ta live among Nuer and conceive of rulers raling ever them ..

Anthoor Andrey Buit

Tl Tha Milptes of Uhw Anglo-Egypiisn Sudan snd Uganda
Poblinharx E&A - TAT Landon

Yeur 1082

Text

p . 118 - Tribal Charnctoristics. Each tribe has & name, ocrupies a particular barritory and
owm s angd Jefendys ibe own mukling sites, pasturss and water supplies. Large rivers or wida
slretrhes of ynihabited country, generally divide adjacent sectaone of con Liguous tribes, and
theae eclions tend Lo move in Sferent directions in the drought ..

p- 165 . Rain-Making. The iTuer atbech litele inporlanos 1o rain-making. Any member of the
Gamwar clgn can act o TRin-maker, snos the anceslor of the ¢lan came down from heaven
helding a sprig of the "nwot”™ Lrex and & 2amall round stone. He has no special political status or
any axira prealige

Im coriain parts of Nuerland, lamd sxparta and prophats ¢laim o bw sble to produce min. In
cariain Arsas, the leopard-skin chiel sets ge rein-mzkar. The title "gwan pini” {owmer of the
weter) in piven ko any ritual epecialist wha has powers in connection with rain and floody ..,
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Authier; Lacy Malr

i An Acrphalpuas Folitical Systeny Toe Nusr
In- African B tion

Puhlisher: Crmhridge Univirtity Pross

Yo 1874

Texk

p. 125 - Begmentary Opposition Each tribe had ite own territory, usually marked of by
wetercoursss. The trinal berritory wes divided inte mctions, which might agein b qubxdivided
Tha larger tribes had primary, secondary and torliary sectionn, snd thess had names snd are
shown on meps. Each section had ita own dry-season camps ...

p. 130 - .. Caunes for fighting that & Nuer anamerated for Evens-Pritchard mey be quoted ...
watering righta in tha dry stason ...
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Exthnle groupe ARDEHA

Anchor: Loy Makr

Tide: Law Ln an Age-based Pollticsl Bystem: The Arosha
In: African Borheiios

Puoblisher: Cambridge University Fress

Yenr: 1974

Text

p. 137 - The Arusha live on the western slopes of Mount Mery, one of the two high mountaing
of Tareania closs to its Fonter with Kenya. Ther are forlunale in their natural snvironment
with its pood volcanic soils, plentiful rainfall end streams thst can ba Lappad Eor irrigetion ...

Eihnio groux CHAGA

Anoihor; Rally Palk Mnare

Tiile: Boclal Facrs and Falrime Hone "Customary law™ on Killemeaio,
1 601 Bt

Pobad Ly Camhridge U. F,

Year: 18538

Texi

p. 23 . ... In nddition to Lhase temporal and climatic variationa in eullivated produce within the
banana belt, there wia also & market diference betwaen the prodhucts of ey foreat and U of
the plain. [t wan dexirahle to have scoess Lo both. In the precslonial peried this desire must
have encaraged considerables mochange between setilaments up and down Lhe slopes of Lhe
Mountain, encoumging “wertol” polikizal allancee

Anciher scolagien] consideration underiying some of Uhe alliances betwoun settlements
higher up and seilemenia kwer down wan the system of irrigmbion. Localinad Linoages
controlled moat of the canals ... Consequently for irmigabon purpeses the Chaggn .. slarling
from Uhe forost streamae they have dug lng narrow channels throagh which Lhe walar is made
to Pow into gurdens mnd Feelds (...). Berure watar righte isply political undemlandrgs nmong
setilomente Limough whose territory, or naar whoes |and, the water passes Wakar thus
constituied 8 mAXKT reason for allipneen batwesn chiofdoms above and balow, and was & molive
for mmieable wlaticne with chiefdoma on silher side,

p. 24 - Paaceful arrangemento shout water control must have had Lhe secondary conseguencs of
anmming conditions favourable to local brads

Agreement on water rights bears on Lhe process of political cneclidaton. Ower the
ninetssnih centory mad through Uhe firgd half of Lhe twentelh, what hed originally been many
independent and small Chagga chiefdoms were pradually memged thraagh precolomial sonogquest
aod allismes {and taser threagh wlonial administratve Gt} ints lasger pnd larger chicfdoton
The peographica] patierning of Lhis palitical nggregation slwwmn g grong Landency for the
chisfdoms to e formed "vertcally”, Lhat in, up wnd down Uve slopes of Lhe stountain ...

Anciher svldenos of Interchiefdom complementary wis e plocement of cabile in L
eurtody of diddant houasholde Cattle wers importamt o the Chagge Milk, hleod, meat, and
manure were of majer aignificancs in Lheir domestic soaonomy and Ueeir rilual Life ...
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p- BL - .. Bome irrigation cahals were dug by corvés Taboor under chiefly arders ...

p. BG - Bightla in irrigation water, [rrigation on Kilimanjare conmirlat of canals whish Lapg
sbream wabsr and brought it to plantad areay in an intricuts symem of oarrew chaoels, Most
canals were particalary associated wilh the Enage of L canal's founder afber whom Lhey
wird nsnally narmed. [0 soms casen it wan Lhe chiefly lineage, bul for mosl part it was not The
hend of the community of usrs was alwaya chosan from the founder’s Linssge. But linsags
Ivtmleers were saldom the only weems (..} Thus tha community of users of one canal constitules
4 lecnl corporata group that wiks not exchanively a kinghip group.

The canal community head had ritual functions s well as administrative and alloeatory
prwers. Ench year after the miny seesan the canals were cleansd an reprired as o group affort
on u day decided upon by the watercommunity head. The sanction for failure to Tabour or
noncampliance with his ordern was withdrawal of the right to use watsr £..). One who sould not
nttand was obligaled i send a substibuts, The sommunity hand alone hed the prerogative of
making the nectesary libations and anying the appropriate prayers annuaily just befors water
waz allowed Lo entat the newly claaned canal, Big ritaal capacities wers nlio used if and when
the water level became kow ... Boar hrawing of this sort was dona for the chisf in the instAnces
in which the chisf was "mastar” of tha canel. In fact, part of the beer breawed for any ordinary
com] bead wes mupposed 10 b paid to tha chisf ae canal tribute (...}

Canal nsars svidently grgued & good deal about their use righta, which were sometimes
intricate. [n some cannly the waler flowed continususly, In pthers the waltar wan colkackad in
potl-liks resarvoirs wt night, and was then wllowed to flow during the day. In one patiern the
men whi lved {p. BE) on the right sde of the channel at tha lowest point reached by the canal
g hiz water first, then the next one abovw him, and then the one above him until about the
middle of tha aran sarved by the canal Then the patiarn was repeated oo the left side from Lhe
bottors up. Then the upper half gtarted and was watered in the satoe muanner from botiom to
top, right aide first. When everyons had watersd his gurdens coee, the ssquenss started aguin
Faw canals had wnough watar for a third seriss. The langth of the period of watering varisd
with the eanml, the numbers of ity users, and the like. The canal head often had addidoonl
privileges. In scme small canals tha head of the canal community could draw off watar G
himself whenever e pleassd. In others ha had & right to the water all day on avery market day
(#very fourth day). As it was mere than he needed Tor his own use, he could allocets some of it
to athers, wha, in Tebumn, would pay him in produce ot harvest tow

- 88 - The many property rights men had (and wives derivatively fram them) were conLingsnt
on being in good etanding in the Linesge Some corwis chligations, some fribute demands anl
other debls wers met by Lhe Linsage onlbactively, Collactive obligalioms implied the intermal
allocations of contibmbions impmed on individuals. The decaion which individuals sould A
the work or pay and which wonld nol wan no Fmall matter. In this as jn gbber ways Lhe Lineigs
Was in & psibon bo allocale paymeniy and penaltes, not jusl prepertisg and privilages ..

The social fourdations of te Chagga Legnl order in precolonial timey,

In the preeslanial pericd much of Lhe negediating, rouros allooaking, roke-making, ruls-
administering, rule-sircing and dispuls-sstling activity among Uve Chagzs took place within
the disirirly, Uw localiced patrilineages, tha irigation associsbions, and the men's age sets of
the dixtrid snd soma of it in the women's markely ...

p. 89 - [n tha irrigation sanal assicintions, necean ks walsy could be refsed to anyooe who
broke Lhe moles, or defied an omder of Lhe canal group leader, Both potefrtal induenme als Lo
complinres prad direet panetione wears smbedded in Uhe resoures conbrol of the canal 1ty
nasoiptiom il An age-set could punish & membsr who did oot perform bis or ber share of
eollestive corwie labour, All Uhe principles sosin] unils of Chegye sodrty bad much sulongmouy
mearin of coarcing or indwring compliancs from members |,
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Precolorial erganizationnal order had ritaal dimengicns, and organizational kaders wers
alsc ritoal Jasdars wha were defined as ritarlly indispengable Lo the ongring affuirs of Lhe
orpanizntion. Canal group heads performed annual rileals La bleas Lha canals ...

p- 184 - The cast mporia
Trrigathon channels eould not be cut scrons rord wilhout chisfs permisslon.

Mwikn, Casw 30, 1927, The defendant wan fined six shillings for digging furrow wovms road
wilhout chisl's permission,

Cultiralion near sbream usad for drinking water prohibiled Mwiks, Case 30, 1629, Elsven
deferuiants sultivated near m yirsem used for drinking waier conlrary to governaant orders.
Ench was finsd six shilling and ordered to abendon the plota The casa wis haard in Rovember.
Diefendants wers alkowed to postpone payment antil Janwary bacanse of Gma of srops, Tha

acbing
district offimer (ADD) comomanted that punishment wes vory faor,

Aot Rally Palk Moors, Panl Purli
Ttle: The Chagygs aod Meru of Tanmanin
Pablishwr: ES3A - TAL Landon

Toar 17T

For usefal reference, gee Hobwrt F. Gray, The Sonp of Tangenyiks and Somjo in Use present
collection,

Fibnk groop: HAYTA

A Lhawr H Cory, M ¥ Harinoll

Tihex Contamary Law of the Hays Tribe, Tanganylks Territary
publisher: LAY, London

Yeur: 1645

Toaxil

. 161 - Waler Righta

1. Natural Waler, ie, Rivers, Bprings, Lakes, Ponds,
4. Artfeial Suppliss, i.e. Walle, Water-holes, Farmewa,

1. Natursl Watar.

890 Metural watar is Free to everyona and may be waed bry mdividuals for thair own ot
providad Lhat the community makas ne oygection,

850, There in woaally & ban on the use of & strenm for washing, bathing, ¢leaning of hidea or
backclrhb, ahove where it 15 waed for drinking purposea.

700. The ownar of A plantation which mniaine lemporary water may forkid its puhlic use if it
Loy within his stlbivacem] wrea, but not il it liey in an uneultvatad part or in his forest.



2, Artificial Supplies
a. Wella

T01. Tha water From B wall dug in the sultivaled parl of a plantation is the exclusive groperty
of Lha owmer.

b Watar-holes.
T02. No permission is neceasary Fom anyons 1o dig & water-hole in uncaltivatad land,
703, digping of water-hole dose not confer axclusive use of the water on Usase who have done
the work. If the watsr-hole niesds derperang anyone nay be called upon Lo help and & man who
refoses 15 axcluded {p. 152} in Fubture from wang it

. Furromn.

70, The water in g furrow made by an individual for hie osm use in hia property; pecpla whe
live on Lhe roule of tha Furrow may not tap the supply.

Water Bopplies on Private Land,

TS, The public cannot be deprived of tha use of watar cn privela land which they have been
acustomed Lo use for o generation or more.

Eaample: Sheald an owner put under cultivation lend which was hitherto uncultivaled he
cannot fovdred the puhlic uss of waler in Lhiz land.

TOE. An owner cannot forbid the use of water in his cullivetad land which Lhe public weare
permitiad Lo e by & previous owmer.

T07. An owrierT who himeelf Fret allowed the pubiic usa of weter in hismdbvabal ares can
revairn his permiggion for it use.

TOB, Priarity of use of water in ga followm:
1. Drinking Purposea.
2. Wataring of Callle.
3. Damealic Purpossa olher than drinking water,
For Lhe rules For the wralering of cettle pee pamn, 845,
Righmin of way.
709, The fallpwing Lermy wra wsad:

1. Main foolpelhe belwean villages in a8 Gombelole: Kihanda Nesao in Thangiro, Karagwe
engd Missenyi; Kiongolere in Maruku, Hiamtwers, Bugabe, Kienpa e Hixibe,

%, Dhstricl reads and some public pathweys: Omuhanda.
2, Langer District Rogds; Omohends Nyeihenda

4, Footpache, usually hedged, connecting planiatioms with the nearest public read:
Malenbe,

p. 163 - 5 Ocegyionally used pathe through privata land: Kihande
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MNata: The asseaacre slatedd that most roads wers originally naslve tracks, and Lthat many of
them were broadar in German Hmes than they are new o prevant the danger of ambosh;
oihers bave baan mere recenlly snlurged to carry mator traffic .
Omuherads
T11. Thesa are palha which have long bsan in custernary uee for the Telching of water, o
graxing grounds, ae fishermen's palhs to Lha Laks, or as subsidiary palhs from 'nllngu o
village; they are nll public rghta of way.

712. Should surh o peth run throagh private property, U owner of tha land may not closa U
path unlcps he mahsa anpther in ita atasd at his own expefises ..

P. 150 - Walering of callls,

B48. Rules diffar in differant chisfMome.

IHAHGIR], MARITHD), BUGABRD, KIZIBA, KIAMTWARA and EAET KIANJA
E5D Rules For Lhe watering of sattle npply only to ranning water.

BS1. Catlle may be watersd anvwhers,

Mote: Owing to sdaquats rainfull there is plenty of running water sl no nesessiby to dig
walar-holes,

A4 Mo claim by users lies if & sream has been foulsd by catlls,
EARALWE and WEST K1ANJA,
A51 Catile may nr be walewdl in Tunning watsr,

Mota: Most af the herdamen in (hesa arean are Watussi, and the waker law of the Watuzm
18 Tod I orwemd.

BS54 Waker must b tapped from an adjacent steam inla a watar-hole for e use of catlde,
A4 If np running watar in evmilable separale water-holes must be elinted to men and catlas,

B54 If ona man or a group of men dig & water-hole for catile they have Uve exclusive right te
tha vsa of it

807, Natural wmter sugplses are free to everyone whelhar e user belongs to the willage or not
p. 181 - MISIENYE.

838, All (he ahove rules apply except pam. 858 In Misssnye, if a man or & groap of men dig »
waker-hoks, the water is not their sxclusive praperty but, thay have prior claim in it

Herding of Calils.

£59. All Catlle owrets in & village form Lhemselves into a kyvame (Chama), the Jeader of which
is know an the Mubkonde, 1.1

BE0. The porition of mukonds is hereditary s lang w2 tha family conbnues to own cactle,
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861, All mambers of Lhe kyama act wa herdsmen in tum.
852, The herdenan for Lhe day is respotisihle for the cattls in his charps.

883 If tha osmer whoea turm it ie to herd chengaa hia wilh erwrither mamber of U kysma tha
remponaibly lias with him whoe does Ltha harding

884, If an cwnar whosa burn it is o herd delegates hia duty o 8 herdeman oulside U kyama,
the genar himseY is renponsble for Uwe safety of Lhe catlde on that dey.

The hendamans responaibliGe neluds the Sollowmng:
B55. The herdaman 18 responsible for any damage to property dons b Uve eattle,

865 The herdxman is reaponsibla for harmn done to & baart at which he has thrown a slick,
apear, ate.

B87. The hewloman is reaponaible if & heasd ia missing on tha return of the bard from precing
and ita carense eannot be produced.

858 Tha herdxman is reaponaibla for harm to eatlde eansed by snakes-bite, felling, esting
paisonoas plants =tc. & ha in grexcing Uwm on ground which it is customery to mvod o Account
of thess poasibilities ...
7 1883 - Bules for fishing i lakor Wictorin

The Guilds of the Lake Fishermen, (Makokoro ba Bajuid),
897, Fishermen in Lake Yiioriy form (emaselves into guilds (deyama) called ikokero,
895. All laks Ashermen within tha Bukoaha [Metrict Bollow the anmes rulse

898, All Uye walers of the Lake on the LThayn coast pre free, and np ikokoro claims partienlar
rights over mny parl

900, The membars of an ikokors frm an sconomic unik &hd sll the Ashing is dome by the
varous makokarn, no fisherman Fahes on hie own.

801, The number of membern varms from about B - 12,
2. Each member owns a shara
Tha Rrhing caotfit.

a3, The hshing cutfit, conxsting of hoal, net rope, and haskeds is ownwed communally by all
Lhe members of Lha ikakare.

9, The cuHlit coxta aboat The, 150f= and sach member conbributas Lywerds L cost

a5, This contribution sntitles tha member to & share ind om e size of it depends Uhe Sixe of
hin whnre.

Inheritance of ahares.

(. A share i inherited scordmg to Lhe law of inhanitances of the Baheys,



207, Women may inharit & ahare,

BOA. If n man sharehokler nominates, an Lhe inheritor of hin shars, & man whom the other
mambers of the Mokoro disliks Uy may, @ they have knowladge of hin choics, inforo U
teabator Lhat chay refum to scoepl the nomines; or f ihey do not know of the nemination unkl

the Leakater {p. 188) in dend, vy may refe Lo acospl Lhe heir and buy him oyt by repeying
kim the original amount paid For the shars,

Sale of stharen

905, A member whe wishea to sell hia ahars must el gffer it o his fallow-members for the
price originally paid for it

810, The abowe mle holda aven if & higher offer should hava beem made by an ooipider.
Fladge of shares.

£11. A shareholder may oot pladge bis share to any person cutside tha ikokoro,
Rapmire o the oubhit,

912. The expengon for amall repairs are divided among the members in gropertien bo the mze of
Lhair shares.

913. A large expenditire, auch as the purchase of & new boat or nist, in alee divided among Lhe
members in proportion to the sizs of their shares

814. Should a member be unabhe to put down Lhe money for his share of Lhe caat, his

membership axpires and he is boaght oot of his share of remaining commen praperly of Lha
iknkrrn by the clbver o mbe i

Pishing.
15, All memberrs are axpecled o Lake thair part in L Ashing.

918, A metober who &es net de so and has no god reason far his ahasnce cannot clait his
part of Lhe dey’s proceeds,

#17. A member may, wilh the consant of the others, eppoint & prhotibuts ts do hiz work end
Lake his shere of the prooeede,

018, Il & member docs oot Lake part in the work For some good regaon guch ns old sge, ilinses,
Faunily Beasiness, locuste e, he his antitled ta claim his share while shsent.

p 187 - Mota: I, for ane of Lhese remsons, a8 member i3 unable 1o Lake hin shere of the work he
will etill Pecmive hin part of the proceeds, and if it 12 nectsgary for someons b ba walen on o
help in his elbencs, & men will be smployed by the aolher membeare who will all contribute (o
pay his wmgea, which in Lhin case are usiially in kind.

919, Bomptimes Lao or mors makekoro go out kagether in ander to cover a larger #7464, in which
cant ¢ach owors claima the fish caught in jits own ned,

Procoeuds,

20 The head (nkiru? of e ikakore alene is allowed (o taka the money recsived from the sala
of Fish.
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B2l The daily Wwhinge are written down and distriloibed every two or three monthe by tha
nlnar,

522 The membwrs receive ameunt proportionats Lo the xmze and number of their shares
523, A membher who needs monay belore the time of distribation can ba glven it in advance,
524, Tha nkuru ie respenaible for ths mongy end most refund it il he e shorl in his 2ecotinke
85, The nkuru receives a amell remuneration.

Expuldon from an [keekors.

926, A mermbar may ba expelled for ora of Lhe kllowings reasons:

ddultary wilh the wife aof anolher mambser.

Anzault of another membwr,

Thefl of Aish or Ashing tachkle,

Embetriemant of money,
927 An ¢xpalled member in meimburest the propunt oiginally pasd for hie sharee .

For rulga of the Courl of the Fiahermen {Nlegekn ya Bajubi} we parp. 1253 ol wevy,

Auxchor BE Tuaylor

Ticker The Western Lavusirions Bantu
Fublisher: EBA - IAL Londaon

Yenr: 153

Text

D 138 - Comoperative Activitien hvolving people cutkide the ntily nchaded hovse-baalding,
herding and fishing. Cori and Hartnoll mentvon the existence of hending and fishing “paikls”
{kyama, ikokor) ..

The chief of sach chiefdorn 18 maid ta heve had primary conbrol over all land ard lives Lk
He wan entitlsd Lo tribula in slock, beer and fond, and W labour and miliary servies

Pp. 1289 - Clang and linengen, however, retained certained rights over land. Tha respanaibly for
derizion on oundary questions within the plods of communally-pwned clan land (reeyn
reerugandal wes tefl o clagn-henda and gll uninhabitad land remeined under the ruperviaion of
rlang whose pulhority wes vestad in an official ealled "muherambeae® (in some arean,
"mwamban g™, "muhambangi®, “loed™), The offie of "muberambwe™ was vested in Lhe original
£lan in each village, and the post was held of heredilery right by the living descendant of the
youngmt son (Cmainukn™) of Uhe clan-head ...

Thare were common rights over grasing, graw, slones, netural waler suppliss, fighing
groonds, firawesd and trean ..
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Taxt

p. 48 - .. Jiparmkuyo sres & Massai-speaking pastoral people wha are historically, lingui aenlly
and colturally very clossd relatsd to the pastoral Massal, particularly the soulherm sectoan of

the lattar much ar the [Iisonks, whila diffaring radically from tham in their politice-emnomic

circumetarices &8 well &9 in many features of secal erganizalion -

Thparakuyo Present a unique case in esstern Africa of a pastoral paophe who has eximied
siree far earlier than the coloninl period in reletiona of interdrpendence fore might even sy
“rymbloals”, sltarnatively peaceful and hoatile) with culturally dislinct Banba-spesking
cultivatore or pemi-pastorlisls | ..

p. 53 - ... llparakuyo todey live in & series of ralstively small communitien, or "concentrations”
of large homestend gronps (inkang'ilie}, peatlered armanget the variows Bantu-spesking (and
olver} cultivators and semi-pastoraliste ..

p. 134 - .. the following stalement eoncerning Lhe apecific social formation of the pastoral
Muanai;

Within Lhe sub-tribal land, pesture and water are wsed communally. The local meisly has
communal Tighl to the use of Uhess resources, bur the sense of awnership even communally
doep nk ssem to be mtartained. 50 when a strangsr mtves in with his eattle or to cultivate the
and, the local people will complain of the denger of disease and depletion of pasturs in Uhe
first case, and the appropriation of pastuare in Uve second; brul not againet the appropraalion of
sedl, land as mach, or even Lhe presense of Lhe stranger on Iknd on which he haa no rights
communglly with others ..,

... Manani da not conceive of (p. 125) righta over any particular area an being 4 condition of
their reproduction: this is even more brue of the [parakuye, whest pasioral sconomy provides
the bawia for Uhe presant dissussion ...

p. 155 - ... Tiparskmyo recognizs that their chancen of finding sufficent grezing, watar, and 3
minimym o litigelion wilh Bantu cultiyaters over cases sach &4 herds raiding Lhe latter's
Plde, e limiled and, in facl, diminishing 1t should also be recgnized thal corrant
villagization palicy is aggravating this situation {_..). Purthermore, Tiparaluys have precisely
thae gurme view aa pastoral Masss on the normal relationship of man ks land, as sdumbrabed in
my quadation from Parkipuny (3875:2T) above: Lhet in land, water, and grazing, with very few
exceptions, are fres 1o 2l men ..,

p. 139 - ... Lhe nature of pastoralist appropriebion of Jand, implying graxing wnd water ... | have
ahown thet exclusive righta to land, either communal of individual, are not entertained by
pastaralista, leading B some contemparsty problema of bk sformation. Howswver, certain marn.
made “in-puts” degignad to noprove the conditiens of the netural shvironment, thoge which
may have been creatad by individuale or groups, may ba subject to “rights of prefarence” which
ure passed on by inheritance, usually through members of a pabrilineal clan (enlkishomi, pl
inkishomilie): these righta again, however, do net carmy tha implication of sxclusivity, but of
primary eontrel. Among [parakuyp, such rights relata, for axnmple, to dry seassn walls mnk in
river beds, with their associated furrows and drinking troughs; these may be controlled by
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pariculyr “nhang'ide” or groups of homestands Among peteral Magsai, the complex of deep
wella at Nabwrers and Ngasumet are controlled by parlicular clans. But despits Lhese vights of
preeminence by certain kin and desctnt groups, two obeervation, must be made. Such rights
are vary rars and constilule Lhe exceptions that prve the rule; even whare Lhey do exist,
access by nnrelated Nparaluys or Measai cannet rensanably be demiad Fosbrooks srpregey
sucrinely the poattion for south and central Tarnzania Muasailand although his use of the
word "owmership” nesds modification ...

“All that Naberera and other central Manaai wells are in clan ownership, a8 also gre tha
apringa arcund Loscganci, Kibaya ete. The senior member of the elan renident o Ue watar in
in control, and, in consultation with Lhe other local clensmen, determines the ordst of
waterig .

But mest eritkally, he adds:

*The muwin praciaal applicalion of this knowledge is Lhat in effect the users of Uhe water
form a coundl for tha setidement of divputes, under the “chairmanship” of the "owner” __ A
migraling Measni may demand, and must be given, water at any well or spring when actually
on the move, drinking in prierily to any local catrls ..

Echake grompe MASAT (AORICATLTURAL)
Auth o G.W.H Hontlagfoord

Title: Tht Bimulbars NLlo-Hamitss
Puhilaher: ESA - IAL Landan

Year: 13

Text

p- 110 - The agricullural Mo, U 1.Lompus {Lumbwa) and [-Oikop of former days, am
people of Mesai slewk who, having lowt their catihe through dissass or defent, were foreed to
Lakha up agricoliurs in ardar to parvive, and ty 80 doing sarned the lasting contemnpl of the
pratoral Magai _,

Wilh the exception of the Tavela group, the agricubturl Massi in genersl resemhls Lha
peatora] Masi in appescance, dress, and penaral ¢ulturs, and though Lhey raMivale tha
grownd, gtill have the aoquisition of cullles ss their chiof smbriton ..

p. 111 - _ In the time of Thomson and Teleli, however, Njamps waz an imporiant station on
the caravan roule, and von Hohnel noled Uhat Uhey hid 4 large extant of eoltvated land. This
waa dividad into hiocka (he says of Uhese ta foae mikes sguans) whith ware intermecied by
irmgation thennels bringing weter from dama seross Uhe river Tigrish, This mstes woan still
working in Dundas’s ime ... Besides agricultones, the [I-Tigm os fighed and bunted ...

[t i» possible that the Aahing group called II-Mom whe live on Lhe aast shore of Lake
Eludanlf in to be clnsded an [-Odkop ...

The Baraguys in Soulthern Masailand ara aleo to be clesss] 5e sgriculiure] Magsi
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p. 108 - Graxing and weler righta

Land is not owned by individuals, tet by the sub-tribe (oloshe), and grazing rights wne
noquired by Tewidence. Water tights are controlied by Lhe elan, In the old days, when the binani
otcupiad new terrtory, sach warrior, according Lo bedibon, elaimad g well, spring, or witer-
hole oo behall of his clan. Individusl rghtes ever water ara Lhue Tulbed gul by fradition, and U
ganior member of & ¢lan living at Lhe water decides, after conmultation with ather clanmman, the
arder in which peaple ke their eatile b wabsr. But & Magai when actually on Uhe move with
catiky may claim, and mast be given, priority over lacal caltle at any well or apring. Whers
wabr ie plentiful, however, 48 in a river, posseskion {8 commuonal .

p. 121 - Land Divimions and Authoriens.

Tha basic unit of & tribe "ol-oaho™, is the "spirt” or warrior company in its “manyats”, for it
represents u district from which & given number of fighting men is drawn; and within thin
dintrict are also the kreals, "ank-an", of the alders .. Within the enk-an & rudimentary council
psams to exigt with ons of the sldere at ita head; it may be no mors than the heads of families
sitting toguther and talking ... in the Mansi cystamn the local warrior company hay ita own
authority, the “ol-wiguériani™, wha is respanzible for the maintenance of both military dincipline
and “civil law" within his eompany, and his warriars appear to be independent of the elden’
council. When the pge-set han presed vut of the warrior stags, the ol-aiguenani remains its
authority ...

The moat 23 poriant Bgnre in Masai ovganisation ia Lhe ol-nigoenani, whose duties in the
pant wert £ mAks the prectcal armngements Mor wer, to control the distribntion of the Toot, to
peills dimgrates when appeakd Lo, Lo Laad his man in war, and o maintain lisison belwean hin
company and the luibon an the ane hand, and between his company and other Companies on
the glhar. But ha eald resign if dispanasd with his men, whe in twn could dismise him iff not
apbinfied with hin sctions ... As among the Nandi, it is the parecnelity of the ol.aignenani and
the foree of public opinion that compel obadiencs Lo him ..

The Tladww”, The luiban, a word angliciaed from “al-athoni®, gl ileibonok”, and derived
from a-ibon, "bo ale medicing " is a riboal expers who preciises divination and rainmaking,
cures illnesg, providea charme, and forelells th Fabure ..

7. 128 - ... In pre-Buropman days the funclione of a head laibon wers .. to male rain ..

. 123 - Lagnl Banctiona.
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The Masai legal syalem seeme bo ba lesn argumizad than Lhat of the Nandi, and ta depend
evan morg an the [res of pablc opinivn than on the position and suatus of the couna) keader, IE
appeara that only in epasn of homruieads in there anplhing like a regular procedure | ..

The gemernl princple that & man is entithed b compensabion for & wrong ufered is
recognined by ull Masgi; and this recogmition in extanded to “fareigners” like Doroba, provided
the paople concerned are woll known to tach other ...

Elhnie proupx MERD

Aarihgar; Bally Falk Mowwrve. Panl Purlit
e The Chayps and Meru of Tanxanis
Publishee— ESA - 1AL London
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Text

p. IE - The primary fonction of Meru traditonal "rourly™ was to restore socind order by
ratoneiling the disputanta and not simply by puniching individuals, There seemed to be inplicit
recogmibion of Lhe inevilahility of the sonflict in sooety ...

p. 13 - Righta to land and boundery dispules are dealt with by the clan or the age-set leadern

{vashili} ...

Eihnic group: SOMNJO

Antheer HEohert F, (ray

Tille Tha fomn of Tangunyika An anihropolorical stady of an
Lrrigmtion b wed sohety,

Puohllshar; Greenwnod Fress, repriat of ihe edidon publlshed for the LAL
hy ihs OLLLP., London, 19SS

Yeur- 1974

Youar of yorvery; 1858

Texi

.1+ .. Tha Bmjo inhakat one of thore regions which are too arid for the eultivation of aopa by
reinfall alone, The land, however, is well endowed with streams and springs which are
favourahly locabed wo that Lheir walers can be uwsed for icrigation ...

Now the practice of itrigntion iy unugual smmong the nntEve societies of East Alriea, and the
Eonje are parhepe the anly group depending wholly upon it in their agruliure .

Sonio pocial slracturs ie relabnd in & significant way b the prsctice of irrigaton ...

We shall focus on Uhe ecologica!l sdamation of the sotiety, giving apecial attenlion to Uwe
irrigation svalem .

P17 - oL Bull anocher supgestson & L che origin of the Bonjs is givan by Dundas (), who
relaten tham bo Lhe Chagpa triba inhalnbng Lthe alopes of Kilimanjer



A7 -

However, whalher this perticular tmdition is correct or pot, the Chagre wlso practice
irrigation and it is nol unlikely Lhat the Ewe tribes have ot least iohericsd Lthet culbure complez
From the same serrce, The Cheggn irrigetion aymem (..} differs from the Sonje myslem in Lhat
there are over & thozsand separate channels, each of which is said Lo be contrplled by a singls
elan, whereas 4 Sonje irrigation {p. 18) ayster is under the communal contil o & village
compossd of several clang, The (wo tribes have different types of sxcinl oTgnizations, pertheps
a5 the Tesult of thess differences in mrigetion methods.

Dther tribes in Eagt Africa which have besn reperied s praclising irvigation are the Suk
and Marakwet of Kenya About the SBuk we have littls information except thal irrigation in
practised and is important, in tha tribal economy. The description of the systam by Beach ()
only covers a few lines in il entirety, "The irrigation mystam [he writes] is most ingenious, end
its original conatruction must have mequired a vast amoant of toil wovd patisnes. Trrigabion
ditchen are the property of the tribe, not of the individual. Evary male musl ssist in meaking
the ditches under penalty of beating”, The Marskwat irrigation system has been described by
Henning {...) with considerable detail an to the physical and engineering featurea. Arcorditiy to
Marakwet tradition, the forraws were already in exislerce when their forefathars came down
from the north and settled in tha counbry "many generations age” {_..). This nuthor, however,
tally ug Gitle about the socinl orgrnization of Uhe tribe ar haw the use of irrigation watar is

p. 19 - The fact that st laat fowr difersnt tribea in the arsa now practise irvigation sggesl
mither Lhat the trait bas diffused from one bribe to Lha other, or Lhat they bave all inheriiad the
trait from an ancest irmigation cullure in Baat Afrien. Thin second hypothetsis has some
avidenw in its sugport whizh we shall now reviaw. Foshrooke {...) has reporisd (e exiglence of
sevaral massive sarth dampe in Masa? Diatriel which wera evidently built t5 creats large ponds
of Furfare water ...

He glso mentigne ingenimaaly constructed welle at several points in Lha district, Thise
hvdraulic works are murh more slaborats than anything allempted by the Manni themsebets in
higtoric timea, and indicate Lha presance of & prolo-hiptarical people with a high level of
technical sill in weter gntrol .

p. 20 - More partinant for our preblam are some Twing At Engarulks, whars therw s ¢lear
svidence of A prosperous populabion which praclised agriculture under irrigntion, Thie sile,
which han bean deszribed by Leakey {...), ia loemted in the Hift Valley of nerthern Tanganyika
ehout mirty miles from the nearsst Bonje village, The remaina inelude atone walls and
baildingwitay nnd saries of irrigution terraces which, ax Laakey eatimates, must have spported
a population of batween thirty snd forty theusand, The watar availabla for irrigation boday is
orly sufficient far n small sommunity of about 200 people, snd it i quita likety that the
prehiseric town waa shandoned becaune of » dacreass in the water supply, perhaps caused by
tacbonic onpvements which ars not uneommen it thie volesnic region. H. A Foabrooke whe hos
mapectsd the Engaraka miing watas in a recent publication (...) that "there are pointa in Senjo
culturs suggesting that they were picked up from Ebgaruka ...

p 21 - A fow olher raporia of remains inbarpreled as ancient hydrauliz works have oome fram
Eaat Afrirm Wilann {..) statea Lhat throughout Abysemie, Ugands, Kamyn, Tanganyika and
part of Morihern Rhodamin thare kre remeing of an ancient aysiem of terracing and irmigatsan”

Hunting ford has reported what b interprels as ancient "dikes” near Eldaret in Kenya.
“They conaist of U or V-shaped depressiona renning ganerelly across the slopes of ridgen "

Worshy and Rumberger {..) desribe n nerien of tarraces plong U Lyandembels Rivar in
Lha LTheha region of Soeulvam Tanganyike .
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Wa have conclusive evidence in s ruine of Engarmka - and presnmptive svidenes
elsawhers - Whet irrigation waa practised in Basl Afrien ol an carly date, probably before the
presant Banea inhabitants had arrived on e scene. Thiy is about all that can be safely amid
unkil mystematic survays and excavations hava been made gt Uve sitan ..

p. I - In summary, there is ample avidence thal irrigntion soae widsly known in Easern
Afrien in ancient timea. It ig reasonahde to condude that the Sanjo (am wel] &g other tribes now
practinng irmgation) have inheriund this knowledge, sither an the dives, desendants of the
enciznl hydmalic sosary or &8 Newcomars who heve borrowed Lha art of irrigetion from Uwair
predecossors. [ will e dificult 2 decide batween these twe alternative hypolheses unti
erchueslogieal excavetion has revaaled something aheut vy culturs of Lha early irrigaling

P- 24 - .., Songo inatitutions wers indirectly aifacied by Lhe Messti in 8 number of ways Thay
wers isalptad by Lhem from Eindred tribes for o long pariod of time, and were forced to Tive in
compact defengible sattlaments. Thay were reviuired to creats an #fficiant mililary argEnization
and intagraie it which A sociel structure Lhat wan orianlsd primarily for Lhe operalion of an
wocnomy hased on an intricate reigElion aystem ...

p. ¥ - ... Lha average annual ruirfal] for the sighl ysare in IA.75 inches ...

I view of Lthe existing elizietic conditions, this minfal] is below the minitum requirements
for the mecessful cultivation of rein cropa, ™

P. 47 - The irrigakion aystem. - ... AL anrh of thess villagen the watar supply is derived From @
small streamn coming down from the hille and considerably mugmented in the vicinity of tha
villages wilh the water From springs. The combinsd watar From these sourees afitern Lhe
rultivalad areq an a large chanral, and is divided into branch furrows which ramify Lhroogh
the fiekds, bringing watar to every plot. Exxept in years of unusual minfall, e wetar iy
complelely ussd up for irrigation during the dry momihae end is (hersoee regamded ag 5 aoaros
commodity which is carefully consarved and divided emeng aeery pocording bo definita mles,

An explained in Lhe last chaptsr, two differant kinds of fislds pre cultivatsd at these
villages. The fint alluvial land in the vailey Moors, distinguished by the tewm “hurs”, i
tultivaied during the dry season antirely by irrigation. Cropa are plartsd férs svary year on
tha snme plots, ns tha soil dees not seem Lo require fallyw periods to mainlain its fertility. This
“hura” land is entirely taken up by individual owners, Rithaugh eviry plot in not oubivated
evary year, and stcording to all informents it han been ender taltivaton for saveral
gEneratiens in tha past. The cther kind of field, called "huln", is located on the skoping land
which rises gently from the valley floors, Thees fiside are tilled during the rainy season and
normally require both rainfall and irrigation to provide adequats meintare for crope, thenugh in
wet years supplmmantary irrigation may not be required. The amount of Thula® land that can b
breught wnder (p. 48} cultivabion st any one Hme in limited by the amount of watar aveilable
for irriguting it. Therefore, tanure of thess Felds invelves righta to irrigation watar, for without
water the plots would be worthleans ..

Curzory surveys at Hula and fic [villages] revealed some impartant differences between
thair irrigation system and the sycem o | ..

The villages of Hyla, and ula all hawve village councils which appear Lo be aonatituled in
much the mama way as the Kheri council and to have similar control over irmigation water .

M Eas Affics Rews] Commimsion (1956: 359.5). In this rpom the minimom miofull for growiag rain ctops in Bast

Alrica s awt at from 30 4o 30 Dxchvie, depooding oo alhar o lmethe sondiUona,
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p. BO - ... In contran to Lhe stream, which is treslad ns an sssentially wecular phemomenon, the
springs a7e believed to have bemn created mirscoloushy and are regurded as intenaely sacred ...

p. BL - ... But no matter how little tha ruinfall, the springs alwayz supply enough watsr Lo
piisurs that ssme rop in harvested from B "hure” fields - at lesst ancugh to avert sutright
Eamina. The attitudes tawnrds these bwo sources of meisture ara quits different, Rainfall in
ragarded An part of the external natural environment, unpredictable and uncontrallabls. Unlike
moat of the culEvating tribes in semi-arid regions of Africa, the Sonju do not atempt bn
manipulate rainfal] by dizect magic in order to allay their anxiety. Thare is no separata calt of
minmaking. Ingtand, the slement of superraturyl rainmaking is mevged with tha dominant
religicus cult of tha tribe. Anxisty a8 to the danger of drought is made tolerabla through faith
in Ehambagen, prayer, and peneral religious ritusl. The orthodex belief ansert that as kng a
good velations exixt between Khambageu and tha people God will ensure adequata rainfall ...

p. B - The attitnde townrds tha springs is conservative and ritualistic. The eprings do not
Fuctusts unprediciably and have never been known to fail .. ewing to their supernafural onigin
they are Uhoughrt of ne specifically ancred oboeels, not just natoral phenomens, Therefors the
buni¢ poliey in regarded to springs is directed gt muinlaining U wnchanging atate of affuire
that has prevailad in the poat ..

p. 55 - Conustruction and maintennancs of channels, - ... Every year when Lhe rains have finished
and flood watars subsided the eldars of Uhe village council sat a time by repairing Lhe damage
tn RAurrows dome by the rains and eall out all the sble-bodied men of the village Lo do thin work
{Only U smithe ame sxemptad: they are not allvwed Lo cultivate or have anything to da with
Lhe irrigeiion ey stat) ...

Nowadays this work anly aken ahout three days, bul formerly it was o longer Lask. The
diflsremue Yoo in Lhe implements which wers used Formerly and at present; reditonally B
digging-utick wan the only kool available for this work; now, howervnr, many of Uhe men pokhis
ipon hoas .. Tha sdoplion of hoos is to be quite recent - within Lhe last six yoars (1849-1365] ...

Men wha e dus to receiva irrigution water on 4 ¢ertain day examine end repair the
channals to snsore that Lhe fall flow of weter raachen their plots,

The smailer ditches forming the boundaries bebween plots are maintainesd Jointly by Uha
ownars of Uhe pdicining plots ...

p. 57 - ... One af tha dukies of the villege council ia to plan and divect the whole system of
irrigation with & view to utiliring the water with maximum efficency ..

p. 58 . Camrol end division of water, The ultimata eontrol of irrigation watar is in the handa of
& councl of seventeen villege elders whe hold Lheir positians na membere by hereditary right
Thest councl members are mllad “wenamiji™ {mng. “Twenamiji) -,

The reat of the people of Lhe village are grouped into several catogoriea an regards their
rights to the uwe of water, Befort anelyring thear rights it must be explained thet for purposes
of irrigmtion Lha twenty-four-hour day in divided into four perisds of roughly aix hours earch.
Primary righta for watar are assigned ko an individual for & fl] sic-hour period. ‘When watsr in
plentifal two or more men may he essigned irrigation pericds coneurrently for Lhe same period
In faet, ently in Lhe dry asanor, when the furrcoen are full and little water i wesd, the
irrigation wolam requires [izle oan agement ..

The pressnt discossion will presupposs conditions of water acarcity, for Lhat is when tha
Tegal and economic principlen governing the irrigation systeh come Bully into opiatioh ...
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An irrigntion tyele, during which all plota are guppossd to ba soaked once, Lagta bl
fourteen deys. In starting a cycle, the "wenamiji™ sasign themsshyen the firat periods: Uhis takes
aboul foor days. Next in order of pricrity comes a group of sightesn men called 'mingr
“wenamiji® "wenamiji barirages”) who also hold hareditary rghls, [n terms of individusl walsr
Tighta these men are equal te the “wemmnifi® proper, but they have no conbmal cver the
irrigabion system ma a whele and hive no special pawars in villeges government. The gqualifying
tarm ‘minor’ muet not be {p. 59) understood to imply that these men are necessanily younger
than the "wenemiji”, or that they have sxpectationn of leter succeeding to the position of
"wanamiji® proper; they constitate an entivaly separats group ..

After that the irrigation periods are aasigned to v group of elders called “wekinma® (gig.
"mekinma”, nambering from twenty to twenty-five, who hava no hereditary or parmanent watar
righta, but ohtain tamporary rights, through paying tributa to the "wenemiji". The “wakiama”
represent szhatantial families of the village who lack inherited positiona of privitege in regard
to water, but wha are abls to pay for thesa privileges wilh goats, Individoals of this group s
ansigned irrigatien rights For only short pariods of Lime - month by menth - and the number of
“wakiema” fuctuates from time to time, The maximum number is limited by the need to keep
the lesgth of the cyele down ba about Fearteen days. "Hure" crops normally requires irmigation
evary farissn days and somatimen sftener; therefore the sum of the assigned periods is not
permitted to excsed the optimum Isngth Tor the whole eycle,

The abive thrwe categorien - "wanemiji™, minor “wenamiji®, and “wakiama™ - aocount for
lezs than half of the man in the village whe require irrigntion water. The rest, who will ba
referred to as “cliefiia” in the context of irrigation, have no primary rights but must apply for
secondary water vights to individuals with primary rights who have been nanignad reguiar
periade in the iragation schedule, An individuel of the privilaged eategories seldom requirey all
the water for the six houra to which he ia {p, G0} entitled - even one with large tand heldings -
and frequanitly two hours is saffident ta saak hie plote, The water that is 1eft cver may then be
digtribuled to the men who are withoot any special rights, A man in this latter categary iy
uniisuklly risquired to pay s fee to his benefactor - u small quantty of haney if available,
atherwise grain or even money.

A "mokiama” hes net deal with the “wenamiji’ as a corporata group in chtaining his water
Tights, Il he ia aceaptad and assigrred o scheduled pericd for the ase of irmigation water he
ageban to provide & goat whenaver the “wenamiji” ask for one, but e fzed tribote is st in
advance. Tha goats are mostly nused in ritusl pacrifices and offering which ere supposed ta
barefit the whole community. The priviteges of & "mokiama” cannot ba poarchesed by just
Anyorie who i willing to pay the required tributs, because thers wre only a limited number of
these positions svailable. Thersfore, the men who have achivvad the status of "mokiama” Eoard
their privileges jealously agninst competitors. Thus thay arae inclined to give political sapport to
the "wenamifi” upon whom they ave dependunt for their water rights. In fimes of extreme water
shortagw it may be necespary to eliminate soins of the "wakiame® in order to ghorten the
irrigmtion eycle and thus engare that at Teast most of the crope ere adeguately indgatad Thus
the "wakiame” have no abaglute sswance of future security in their water righte They never
Dawet or act us A zorporeta grownd, and the meenbaship may changes from time ta time and
Mustusts m numbers.

A tlisnt must obtain hia watar from an individual of ore of the thres suparicr categorian:
fram his viewpoint it makan little differsnce as to which category the individual belongs.
Wherever pesaible he npplies to a closs patrilineal relative for hit water, unvally b5 2 father or
hrather, Lacking A relative to supply him with water, 8 client must compete with other clivrnta
for the watsr of nen-relaktives which may he available. 1f his resocrees of honey, grains, or
monty wrw relatively reatricted he may find difficulty o oblaining an much an his erops require.
It will b phvious from this that a client is oflan i & precariouns position with regerd to
rrrigation water, When his attempts at negotintbon fail and hin erops are threptened with
sericun dronght, he may be tempted to ase water illegally by making » bresk in 8 water



- 375 .

chaorwal taar ons of his plots and (p. 91) Aosding Ue plot st night. This form of wlf-kelp in g
t> ba fairly commen, though it 18 dificult Lo eslimate the number of suscessfnl Lhefls of Lhis
kind IF detocted by the “wenamlii™, & water thisf is fined one goat, which is a ralativaly mild
penplty comparnd tn Lhose o obther forma of thaft, Sinea weter thafl in urually actusted by dire
necessi by there iy litle moral stigma atiacherd Lo tha offence, an in (he cese of A man ia
Waskern socisty who sleals bread for hin starving family. My informent, Gidie, was debected
and fned for slealing weler during Lthe periad of his employmment by me. This wea the second
tme within & year that he had been 8o fined. He gimply regardad thin gs unurually bad fuck

The “weramip™ are tha onty growp in the community exercising efective palitical authority,
and thus they may s descrited a3 an oligarchy with respect (o village government. Their
paliien] puthority in derived in Iarge mersure from their control of irrigation water, Mor they
have the power of depriving individuals of the watar which i3 an abaclule necossity For reining
cropal. This given them an sffectve sanction for enforeing obedionce to tribal laws and Lo their
o admin istrative orndars ...

p. 79 ... Cwltivabed plota wre individoelly cwned and can ba laassd to outaiders if ol oseded ...
The land niends of diffarent familian vary from Sme to Gme, and the lensing systom el il
posaihls b0 adjust fo these rends .

p- 130 - ___ To e high dagres the villages ara scoromicully salCsafficiont and politically
solpnomous The irrigation syslem end leng holdingz of wvery village are anursly separate
from these of U ather villages ...

p. 138 - . The "wenami]i” hold meeting almoal deily in the villape plaza st whach varous
axpecin of Lhe irrigelion system are discussed and dacikions mads, The ropter of individoals to
bw assigned irrigelion poriods is compiled wt Uhese meelinga, and propossly for changen and
edjodments in Ui achedule are made and decided upan ..

The iji" deal with all kinds of disputes and complaints aboul water al their

Cenerally speaking, the franasclions in which sscondary waber Tights kre diapetissd L
clients by individunly poessnxing primary rights are Urealed as private contricts Lo be setUed
betwrean Uhe partien concerned, but disputes arismg oot of Uhiise agreneen s may be mediabad 8l
the meslings Tha cpuncil may listen to a case involving U abase of water righls by a
"mwenamiji” himpelf and may come o a decimon Lhet in sgrinst hiz mtereats .,

AlUwiugh Lhe regulation of the frrigation ayslem in tha most engroesing Logrie of Lhues
megkings, the coundl may et eny time conakituts kel a ganeral court of lew, and in fortsl
mestingy it alu functions as U aee erecabive aulhority for the village ..

p. 140 - ... Normally & unanimows vote e degmed on all impariant queations .

As pn indivitual, & "oreenamiji” hes no special authoribr over hin fellow Allagers,
Administrative and disciplinary ncts muat emanate from Uve council ae o whole pathered ol s

foroial meelimg ...

The minor “wanamiji” may take parl in peneral discusiong and maks propoasl, bl Lhey
kave no vote on decinion. The "wnkiame” are only allowed to Listen, except when they are
permiblat to tesbify it matters concerning Lheir oen inbersata, such as the asgignment of
irrigution periads and the agsesament of tribuls __,

Sorj Liw. Purdly public deliets Mal] in two catagories. Anyone who ia cherged wilh Fghting
or moting in any disorderhy wnner s Chat he disturba the pepea of U village is subject Lo a
fine of fear {p. 141} grals, The clier calegery is & targe one and indudea all abuses of watar
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Tights. The most common of these offences in wlaaling water st night by iliagally beading water
from & nearby furrow end irrigating a plot. This dediel, if deloeled, ia puninhed with & fine of
afvé goat, which in congidersd to e g nominal panalty wnd wall warth the risk i ane's crops aw
badly in rveed of water

1t in curious that p crime which pearna to strike at the haert of the aystem of pathority
bused on the contral of water ghould ba fraquently ettempted and leniently punished when
detectad. An arplanation is suggestod by Max Gluckman in his study of eonitict. "Conflict in
one sat of relationships [he writen], over a wider range of society of through & lenger poriod of
tine, lands to the re-eatablishment of social echemion” £ ). Thus water theft 2an be thooght of
&2 mn institutiengbized form of conflict. Tha tacit acceptanee by gocisty that underprivilaged
cultivatory may break the law to atenl amter with anly & small rsk renders the irrigation
systam more flexible and averts tome saricos conflists if aome of the men should loss their
crups becange of failure to obtain water logally. Other water offancey are megleet of ditches for
whith an individual in responsible, improper use of sluices so that water goas to waste, failure
Lo atop irrigeting at the expiraton of an assigned period, and any dischedience to an order
insusd by “wenamifi®. The pannlten for these misdemsancors are finar which vary according ta
the sartoumean of the erime .

p. 143 - Powers and privileges of "wenemiii’, - ... These elders are believad to undaratand tha
irmigativn systam better than gther psople, and Uhus to be bart qualified to contra] and regulats
watar, They ware alao regarded as the guardians of sacred tradition. Thuns the welfars of the
village and ita vary exintance iz thaught to depend on them, not in the sense thet there in 8
mystial bond bétwesn the "wenamiji” and the villags, hut Tecause the irrigation system woeuald
collapss in chaos i it were not strictly regulnted and i tha proper relation betwesn the village
and gupernatural powers were tiok maintained through proper ritual, The powers of tha
“wenamiji™ receive further mapport from the existence of an anepted lagal code, There in n
reciprocal melation between the village ralars (p. 144} and the code: the Taw, although it
allatates & propondarant share of polibcal powsr and sema special economic privilegen ta the
“wenamijis, ie neverthelass conceived of Bs sanctioned by sacred tradition and ar expressing the
will of the whole village, not just the will of the counc], The “wenamif™, an the other hand, are
the chisl mnforcers end sdministrators of the law, Thus the rulers uphold the law and the law
uptwokl the rulars end confirma them in their authority ..

P. 151 - Bocial classes, The cldar adult men of & village can be divided into several groups
according to the kind of rights L orrigation water that sach poseetsss ..

The different calegrrion or ¢lasns of witer-ussrs described Lhere were Lhe “wenamiii=, the
minor “wenamiji”, the “wakiama®, and the clients. To this number we can now adj tha priest,
who form » apacial clagy of men with respeed to waler rights. In sdditicn, thara are bwo other
clasmen - the Wabord or wmithe end the military age-sets - who are without water righis as thay
de ot Leke part in cultivation . .

p. 162 - A double origin is indicaled For the watar rights of priesty they acquire ther poitions
rs priests by lineal successiom, end &e such they are enbitlad Lo speein] comaideration from the
"weonarmi)i” who contre] and regulnte Uw weter ...

The priests are sc few in omber and s0 spedalizsed in social functhon Uhat they wre not an
important factor in the yskem of irrigalion righls ..,

P 153 - In summary, individugl wealth, messured by goat owrwrship, is overshadowsl by the
system of irrigation righla an en economic bass for secial stratiflention. Water as B resource is
suscaptihle of monopolistic contral in a way thel goat ownership is not. The clisees defined by
imigadon rights tend to coincide with those based on personal woalth, bt the correlatons is
net perfect. Polibeal power is derived prademinanily from e irvigation systam and waly in
small measure From Lhe sywlem of guat owmership ...



-ATT.

p. 154 - Thus the irrigntion pystem serves s a haxic delarminent of clase structore s wll as
the mures ol pobiben]l powsr ...

p- 161 - Trigging sticks are alsc the traditional implementa used in conwtrucling and
mainkainiy b irrigation farrows, and enly in the laat fhw years have some of tha man sarked
T

Tharefors, sizés the Bonje are more archaie in cheir cultiveling tools Lhit neighbouring
tribwn whizh do fiot preetiss irrigation, it i safh to concluda Lhat Lheir presont social forms am
not Uha result of & revelutiom in teachoiesl squipment. Wittfogel (...) offors a similar
inberprelation of hydraolic socisbies in general ..

Ethak pronap: SUELMA

F T LT H Cory

Tidde Snlouma Law and Custom
Puahdiahere LAl - OUP, London

Yoar 18

Taxn

p 131 - 4. Watar rights
A Human copyummrticn
448, Any woures of watsr, much a2 & siream, spring, well, pond, &=, 1a free for everyone,

448, Any source of water aituabed in private ground, whether nalurl (p. 132) or dug or
oonstructsd by U holder, in free for averyos Mo holder can monopolize e wse of & welar
souron in hin holding,

48, I a numbar of men dig & watar-hole in a river bd or on any piece of lend, the water is
free for everyons. IC s men has dug & water-hola fir a cartain purpose, for instance, fior making
bricks or building o Wouss, Lhe water in akill free for everyona

451, Tf & village or & sub-area of & villago decides under the leadership of the village headman
andior the “basumba halale” ko conwtrust & common water-hole, one wan from each house st
help with ik digging M a man does nol participata in the commen work he cannot be deprived
of Lhe use of the watar, bul he may bo punished by the village organization. The villagers
eannot elatm exclusive rights to the use of such water”.

B Caxlhe tonsompiam

ANl Aoy sourss of natarel watsr customarily epen for b wataring of catlls, or any souree
declured to bn open by Dhe autwrity, is free For evamyone™.

n mhmhﬂhﬁm-ﬂmmrhﬁmhhmw'hn'mdhm

drlaliing walar sapply |n prver as prest s 0o make tha flching of waiar o full tirme job 2 any G o Lh puar.
Hnboril axxitom of WeleT 1y thows rentonsd L A Soo oo of el to b declared apan by tha authoriiy we
maindy Uk Pecanlly constrantsd Tambo”™ (riificle] pomda),
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457 Water-holva wny be uwsed only by Lhose whe conetocled Bhem, whelher it b the water-
hole of an individual cattlscomer or & watar-hole conslrusted by the inhabitants of a kibmnda®
or “gunguli”. To walar cable alk enolher man's waler-hole without parmission is punishabla.
Oflen, the tranagresscr in required, an o penalby, Lo enlarge and ¢loan the sourse of water.

5, Thess privataly constrocled watar-holes can anly be uesd by slrangers sfter having
obegirusd permiiasion from the suthority. It in permissible Lo charge rent for the wes of the
wiler, The parmussion is gZiven onily [or short pereads, usually until the esttleonner han
Anished Lhe construction of hin owm watar-hols, or has found Fee water far his exttle, The rent
in bigh.

435, If & man opans up o soures of watar within the bnnderics of kis halding, no other tman is
lowsd to semd hie catile Lhere for wetering without permission of the holder.

4358, A new-comar cannot closs any souros of waker (b pmbagi™s on b land which he found

i ramdy irt public uss on his arrival Thie appliea to watar-holea which may kave been
corislrucied by the former scoupant or by Uwe community and b "hasambe balale™ The new
holdar cannot closs {p. 133) & palh Teading to & watar source ind kesp it gnly for the ase of his
oW cattle, His owri cable must have o palh to it and Lherefore no excuse is accepled (or closing
the galh o1 the grounds of aop damegs.

437, Tha right t dig water-holes in not reabrickad. [nhabitanta of one chisldom e run sharl of
watar for their callle ¢an dig water-holes iy another chiefdom .

Anthor D.W. Maloolm

Tille: Bubnmalanl. An African Peopls and thebr Conniry. A study of
land was o Tanganyls

Pabllake IAT - OUUP, Lopdon

Year: 1084

Texk

p. 11 - ... the Sokuma are lnd 1o Lheir anmmals and go to immense bouble to aneure thet Lheir
<uttla obtain adequats pasdure and watar,

Aa iz oflan Uha case it other peeaant communitioe, bwir lenguage in very tich in releton to
rurikl matiers. For szanmple, wach ddferent type of Tain at ench differsnt period of the yesar han
A spocinl nadie ...

7. 1B - Then cams the Garman Administration end wilh it Lhe practeal cansation of tribal
warfare. Tt becams safh to settls farther from Um cantre of the village. The Gearman authorities
Are prid to have prohignbesd Lhe syatem of land sales batwsen individuals, which had ben
mvulved in some pleces during Lhe period of antreme congestion ..

7. L3 - Thia bringe us to the present dey ... people heve recently Teclaimed and resatlsd Largs
Areas of bushland whers adecquale waber supplies axists ..

B R - Water, Druring tie mins water is fres for wll, Tat the villape dry-season watar sapplr,
Tike the Jand, is usually controlled By che village headman who ghvees the word to have it
<leaned or anlarped, Walktr may be oblaired along & viver-bad, in whadh cass no organization is
necesaary, bul in many villeges on the higher Tand of Lha lighter soil groupe watar thr domestic
purpcraes in obtatne! sicher from A well tapping & shallow pround watar-Lable, or from a apring.
Thess ATe sornetizies aupplemenied by pils, which are sibakbed 10 i pervious soil for tha
tatchment of sorlace water. As with olher bpen of work, one perecn from sach howsshiold mosk
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came to help claan out the villege well or to build up a bank ta form a catehment, tank below a
apring. Whare cattle also watar ut the village spring or well the “naumba nlale”, or villaga
Inbour lander, will fine a defanltar from work, and his catila will not ba allowed to drink there
nots] the smal! fine in paid, and eatan or shared by the villagers. This practically amounts to
the payent of, $ay, & sheep in Lau of labaur. Thia village tum-out applies to any naw work,
including catchment tanks, but thers is an ingenious systetn which cin be seen in operalion
near Bubile for increasing the capacity or cleaning a catchment pit, The firat pit is dug we
describad mhova and it filla wilh water. During tha next dry s2ason each parssn who poes to
draw watsr from it must dig or remove n specified quantity of catih From a e sxcayabion
naavhy. The men do the digging and tha women ramove Lha apoil, sc that by the end of the six
months' dry saason & new catchmant pit is ready, Next year one pit in used and the other
reserved. When the water is finished in the former, the sama orgenization i used to clear out
mud and milt and then to deepen it Thus after the cons{ruction of the fimt jot there is no
further interruption of normal daily reukine beyond & little extra tme spent digging whils
drawing witar,

Tha new Lariks, “hafes™, end dama which are bering constructad in various parte of
Suhumaland ars sbscting sedllement especially ff they are $ilusled in o walsrloss aren near
to & dense populaton ..

p. 53 - To generalize it might be said thal labowr is the origin of swnership, and the
axpenditore of phywical snengy Zives the right to revenue accruing we a direct result ...

p. 78 - Water Rights. The arrangements concerning domestic watsr aupply have been
mentoned, but an cattle drink more tan men, their water supply must be more plantiful The
village well or tank in which all the members of the village dig in scmaslimes ueed for catile; at
present the moat important sources of water supply for stock are in the sandy river-beds. Here
during tha dry seasen nearly everyone diga to unever & water mupply for his own atnck, thaugh
there rre a faw professicnals who gra paid in catile, Along the straam-beds in pleces whers
water ia hald up in the sand, pocls can be s4n in twor and threes surveunded by a lerge piles
of sand. The reason why thess ponds are in groups ia the cuatom prevalent bath in
Sukumaland and Zinza for the cattle belonging to twa or three homesiends to be herded and
wartered together, The hordamen take turng of sbout six deys, wnd Ueen man er boy oa duty will
collect the catile from several stockyurds in the merning. When thay come beck after grazing
and watering the snimels will all mturn to their own etockyieds. 1f a man has lent his cattle 1o
somuors slas he takes ne part in dipging for their water, and in et has nothing to do with
them beysnd visiting them cecazionally, presumably the milk and ghee are sufficiant
recompenise ot only for the troubla of herding but alsc for the work of digging for water. The
Lame armangemoents apply 1o arens whert 4 water-bearing straturn below sandy soils has bean
Lapped nnd cattle are watersd from sprivgs ...

An Lh o Jag-Hof Drangert

Tifles Whe Cares shout Wabtr? Howsehnld water dewelopment in
HSukumalsnd, Tanzanid

Publizsher: Linkoping Inivarxdiy

Your; 1063
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Authagr AH.T. Priny

Ticke- The Swwhill-Bpeaking Paoples of Zanribar and tha Easi Afrian
Cumagl

Publishee ERA - 1AL, London

Yeor 1881

Text

p. €1 - Tha olher lands in Uhe island are claimed to be largely sommunally owned, eithar by u
kin group, a village, or, 82 1t in said, & whole "ribe”. Here jt i8 nestasary to distinguish between
the following types of land: Uhe bugh land, "wanda”, weed Far shifling cultivation: Lha “family
bailding zile” or “miamba”, Lthe besl type of s0il evailehle and an which also a few parmanent.
cropa erg planiad; the grave yards; and tha "meitn”, or village shrub land Kiambe ¢wnership is
sharal by ull whe are palrilenenlly descended from Lthe man with the first right of ccrupansy,
either hislorical or mythical ...

Tha Wande counlry surrounding the settlements is nat apportioned to the conabitosnt,
viambo-owning groups in their severlty, but is rather village land, the rights in which ars
cantrolled by & gaardian of the soil, Imown an “myvale” or “myviale” (Hadimu) or (alsewhere) g
“mrale” ar “muixi” (Pemba), who acts on behalf of tha communily, ¢r, possibly, mince he
communicates with local spirits, on behalf of the daceased members of the sommunity. Hin for
her, for the office may held by & woman] power lies in hia cepadity ta withhold his bleasing
without which na erop will grown and ripan. Therefora it is necensary Lo await his permission
to start cultivating and to congult him tn all matters regarding the field {meakconde, honds (T.10
Tt seems thal the office ia directly comparable with the one of "slder of the shores™ or “master of
the sea” an found on the coants of Malindi and to the north, Hia office s hereditary in the
semior Tine of Lhe longest extablivhed family .,

Crdinary "shambas” nnder trees are not usually owned in tenancy. & freehold swner lnases
his breen, not hin land, the lessee paying rental per trwe. Tha acreags of mach land ie vsually not
stated, the number of trees per “shamba” being solely of avcount The cancepticn of frechold .
a8 againat other individual rights of Iand tn some ether form - war initdally unkmown, and
although the coloniration of the coast and ils consequent [slamization introduced tegal forma
derived from lelemic law, thers i8 no evidence thet the present gystem of unlimited freehold
passengion ie older than the labe 18th century, and is, in fact, & corollary of the introdoetion af
permanent tree crops, it ¢loves, and coconuta for commercial use on A large scals. This
revalution in Iand righls book plece under a political aywtem in which the const {and enpacialiy
Zanzibar and Pemba) becames the centre of gravity in 8 commercial empire inatesd on tha
fringe of cutlying colonies of an Arghian constal principality ...

p- 140 - Law, This highly specialiesd mbyject in a vast and complex one, beitg meally parl of
Inlamic law &2 & whole and hence cannot ba denlt with here, The majority of the people follow
Lhe Shefei achoal {"rnadhab’), alchough a vary mmall groop sdheres to the tanete of Thadhi Law,
In Zanzikar bath schaols are represental by a "kadhi”, slgentere all judges give thait rules in
nccordanee with Lthe frst-mentioned “madhab”

Affiliation in Zanritar ponarding to the 1948 cenisus shows . Lhat B3% are Sunnl ...
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Teoxt

p B8 - Land benure in te Hadimu setilsments of soulh-weatérn Zanxibar island. The
distritrabien af righls in land within Lthe satlesment

(5] The right to dig wells enywhere, But it is rars for & man te dig & well oulside the area
of townland set asids far his own village, In theory pny person han the right t3 ubs &ny wall,
but it is mnwmaal for anyone of & different village o do wo

{10) The night to grazs veatodk arywhere, although againet it is uncommon for n Mkn b
do so oulssde hin own villapge kris ... .

{14} The right to exploit Dw sta Thae sen from shore to reef is mgardad an the property of o
town; any proprietor metnber sy ¢xploit it Frealy, sirangare peying rent ...

P 5% - (12) The sea e not Svided vp ameng wards. Fishing is important in these seltlementis.
I & maar builde & Fenced fish trap (uea) it balongs to him and his brothers jeintly (they nsually
sagloik it jointly in any case) and it becomen known ne their "kiwanja”. Any other member of
the sttlement of any siTAnger may uss the trap bul must puy zent, here called “uhani”, which
in divided aivong Uhe members of the ward and osed by them for kinship dues. Tae o ity
fature & "kiwanja” is weed continually by ita membars, so that onee 2stablished the area
bectmas virtuslly the proparty of the kin-group that has built and exploita it But if they move
tlpewhers they relingquish rights in it; that is b say, it is net ragerded an inalisnable, s i
"kiamhe" or "kitengo” land, rights in which &re kept even il the sceupanks move awiy ..

p. 33 - Land Tenure in the Tombatu Sadlements of Worthern Zanzibar 1aland.

P H - Ab & conmegience of the shorlage of building space and the extreme shorlage of drinking
watar - much water ia Farriod seross by Jhow feailing boal) daily - thare ssezne always Lo have
b zootizmnl emigrabon fom Uee ialand to neighbouring parts of Zaneiter, to seullrn
Pymba gnd elss ta the African maintand (dhecs is o long-sinnding Tumbmin settlement rear
Tanga, for exempla) and immigration is strongly diseomged .

Thers are & Tow wells in Ut s, each elanping Lo a village end jealoushy gusrded ..
p. M - Land Tenure in Uwe Manginal Bhirari Setlementa of Zancibar Inleand

p. 40 - Fighing is impariant in tha mardal villages of the region, Any proprietor may build &
foresd Ash trep (ugiok this is axpensive, nseding arihing up to ahe 200 o baild Tt is
therafors nmially cwned by & groug of kin, wha uss it Uemselves and alec use it in paroership
wilh pon-awmers whe gt alighLly smaller sharen of Lha calch, "Uzio” are not rented, bot they
may b beught sutright. Dema” (wicker.work trap) fishing, on the veel, i praoiised
sematmnalty by Uhe entire village: the eatches mey be largs - up to sha 1000 in worth - and
thess drives ssam to be limited Lo oocasions when Uva villagw wishes to raise fomds for a spediic
parpols, Feh as “maulkdit or buikling & mosque .

p. B2 - Land tanure in the marginal sttlemenia of Famim island
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- ‘The sea i sfad to be "od's wagt, (wegl ya Munga) and may be unsrd by any mambsr of
the setllement, and Uhe same applies Lo Lthe Frequent pardds in thens areas Fish Lrapa
{"madema” only; Uye ¢laborate “uzie™ is not found here) may be sat up by pny member of Uha
wrtlement a0 1ong as e rwapeels the righte of others whe have set np traps before him |,

p. 63 - ... There is fresdom e worone to Ash or to set fsh trape anywhare ("do yoo pay rent for
the 32870 amd palm (ronde arsd Fosl may be gathersd anywhers ..

Ethnle group PEOFLER OF GEEATFH UNYAMWEZT (HKIMBO, EONONGO,
NYAMWEXL SITRIIM A BTMBWA)

Anthio= RG Alvmhawma

Tl The Peophsd of Grester 1Tnyamwerd

Puhl Lakeo ERA - TAL, Londan

Year: 18T

Texy

P 11 - 1 nna the Lerm “grealsr Unyamwery” in the course of this work to refar to the brial
Tegaon under discussion, i.e. chal part of westcentml Tanganyika which comprisen the
countries of the Kimbu, Konoge, Nynmwezi, Sukuma and Sumbren

. W - Unlike other cropa, rice if often suttivetal in azoadl flat plobs of lewer-lying ground wilh
law soil walls arownd them b relain rainwater. Sometinmes irmigatdon hassd on damn in also
found Bananas, lamatoes and snione are often plansed anvand natursl depression which hold
wakar .

. 61 « .., n chief wan and to some sxtend atl] in held to be able b contra] Hhoss Forces surh a
ainfall which determine Che proaperity and seall-being off his anbperia

Land Tenure. In Unyamwexy propar and alsewhers, all land is aaid o belong b the chirf
Subjgeets, nevertheless, poasrss righia v land and enjoy considerable securiky of tenure

Every housshald hend han tha right ta beld land by G enltivalion amd for habitation ..
7. BE - Nerther chiefa nor andneria have the rght b sall land in o chiefthom ..,
P 83 - Watar for human g is Fres Lo all, achether it i faund nebarally or in & specinlly

prepared weter-hole, Waler for catile is more restricted and can onty be obdained from B man-
made watar-hode with Lha pormiason of the owmners, This may be refussd in Sme of scarcity
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Etholc prcup: EOTOROLI

Author: Proslieh, Aleeoandre Corneyin
Tide Leo Populations du Mord-Togo
Publleher: E8A - IAlL Londom

Yenr: 1832

Text

p. 38 - . Mous avong donc, ¢n pars Kotokoli, un ryetdme d'orgrnination palitique de byps asser
dyolud, hase 'un royaums de type guasi fhalal domt le suzernin, toujours chois dans ke clan
noble eat investi d'un pouvoir riluslle qui mtéresse 'ensemble do royaume; per contrs son
pruveir temporells ne o'elend pas ag- deld de son fief propre ...

LUre Eso, dana son fief mazerain, perspnnifie I'alliance du peuple avee les diviniss ot
concida, notamomit, la dreit dexploiter 1e tarre. Bom sacedioes de “chef de la terre™ 48t moonnu
par Loulss les cheiferies vasaalen, len "ledire™ .

Chex Jes Kobnkeli, Lo terre appartient & Dien (Ban) spavant lg hrecart "Ade lads ke ssotena”
fln Lorre et Th choss de Disud, ot il mn eat de mbme chex lnn Bassari, Le chef de 1a Larre wak wn
Lo gévant, charpl 46 la conserver, (p. 39} da la réperlic ot de migler lan llGges, ) jouil de oo Fait
de certains priviligoes ...

Lo chaf supdrivur délbgues son pouvsir aux chefs suhaltarnss jusgu'd Iachelon village, mais
rerte 'arbitre suprime.

La tarre n'sst pan susesptible d'appropriation individuslle ni Falidnation; Te dreit d'ueangs
eppartient & celui qui la met en valeur sous Téserve de Mamcond du "Lads ndo”; ce droit se pard
par non-usage apréa deur on fois ans A wchiee, Le droft de propidlsd ne e'spplique qu'a In
Eﬁmlte ... Un éranger ne peut cultiver qu'spris sutorisalion du <hel’ st paiement dun léger

roit ..

Dane las montagnes, sous Tinfluence dey coulurmes Lamy, Les dvidres sont propridtds
Farmiliales aves Tos Arbren utiles qui poussent mar lsor boede, et e dreit d'wesge entre membres
cht 14 famille & eat répart par la di-ndo. Dans la plaina, les rviéren wmt propridiés collectives
den villages, I sccixte partsot des sarvilodes noor lean

... In thanane 6t 1o pérhe sont libreg aur les corven de le collectivitd demt dépend lo chassenr
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Eihnic group OASTS NE GAFAA

Aglhor; MMondhar Eilani

THil=x LToflgenor d¢ 1'Boit dane ls Transhoerma on du Eysdome
Hydrauligue da Groopss dCweis e Gafas (Tonisds?

Publisher Gendwe Afrlgue

Year 1884 vol. XXTV, N 2

Text

p. ? - La sywlkme hydrawlique traditionas]; Peau fonds 1a communauld,

... La mins an valeur da Voasis o ¢n oot coci de particulier qu'elle exige un certrin degré
de concertation et de planiflestion. L'entretion du systdme dirigation , Ies unités de menure, o
distribmtion de I'eau ot lea dmoits dusage nécesgitent une réflexicn ot une action commanes de
la part du grocpe concerné.
Le systdnms hydraudique est done plus guune simple technigue d'arrosage [ apparelt comme
an eneemble da eadrey ingtitutionnels ¢ juridiques, de sructureas socn-politiques ¢ de
canatructions symbwliques, Partout, dans ls plus petit wapaca oznian, les aménagements
bydrauliques caccompagnent de réglamantations précisas, de medes d'appropriation consacras
par |s coubome et de valeurs socic-culturelles correapondanten: denmits ef richase de ces formea
conetruitas qu'niiests In grande diversité des aitustion d'una oaxis & 1'eutre.

Dann le groopes d'onsis gqui nous intdresse =t qui occupe environ 3300 haclares dispersis
dane un myon de trents hilomdtres, nows peuvons distingusr spl mynldme de répariition de
'mau, saa propres rigles da jouizaance, sen proprea technigques de mexure, sss propres normey de
contrdle et da sanction, et ceci alors méme qu'ils disposent bous des mbmen caractériskiques
hydrogdoligiques et du mAme potantie] hydrawlique ..

p. 11 - Le village dEl Ksar comms sey yoiging immbdints, comine l'mesemble des villages st
contres wrbaine du pud tunisien, éiait orgeming - il Fest encore en parte -sur ls mode lignager &
Iingtar des tritras ou fractons de trilus nemades qui pridominaient dans 1n nigen ...

[Lel wyretdme lignager ... ¥ apparelt alors comme 1'éldment cantrel, e principe qui organise
et ordonne musi bien le mode Tacss & l'sau que sa dislribulion.

La propriftd de Feau dane Foaxie Bl Enar £lait, distincte de celle de la tarre, cest-k-dire
gzé Toau w'achetnit st 2 vendait indépendumment de la tarre qui subdasait de sen cobé le méme
traitement De plus, cotte propridtd était toujours une propriétd mdividuelle, elle n'ftait jpmaiy
collective. Le lignage n'apparnissait quiau moment de ln répartibion de Fern des sources qui
slimentaiant I'sanis enire wey différents propridtaines. Le principe dattribution était le muvant:
la quentité globnale d'eay que recouvrait Tensemble dea paris individualles pogsddies danes
l'oamiy s traduisait par un tour d'oan qui en répartisaait In dirtribubion dane le temps, Le tour
danre, anciennement d'une durde de vingt-cing jours, distribuait P'ean dirrigation d'abord par
lignage: Lol lignage venall en premier ot ainsi de suite jusqu'nn demnier salan un ordre fize,
anmaits, & l'intérisur o temps dean ligneager, chagque propriétaire membre du lignage recevnit

p. 12 - Chaqus propridtaire pouvail, & partir de 1a posdtion d'owdre qu'il occupait 4 intérieur
d'un bignage, disposer librement de pon eaw, A un sutrs niveau, ek loujours 2n vertu do principe
da dissocintion de In proprifld de 'ean ot de 1o terre, 12 syrtbine de diskribulion ligner
permitiait Iinsertion da nouveaus venus on leur pesignant ane placs dans ui ordre préstakbli.
Ainsi par sxemple, telle persanne ayant achetd wne part d'eau done Lgnege faisait ddnormain
partie de co lignage de maing en of qui conetrnadt Ta rdpartition de 'eaw. Diana une kelle Sgure,
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ce n'oteit pas In propriddd da la tarre gqui peuadt Te edle d'incdgratour dang ongis main la
propriid da Tesu ...

Le mode de nbpactition da eau oods de Lane da solidarits et saboutit A former et A renforcer
une identitd propre A chaque lignags .

L'expresgion Teau Fopds L communeauts” prend ici tout son sane: 'srdre hgnager opdire un
regroupement face & 'dclatemant individusl. 11 constitue 1e eadre dans lequel s2 reconnalt st
#volue la communautd C'eat Tud qui braite et fikre len conllits. Clesl dpalement Tui qui ongiriise
l'entruids st low raveur menés en commun, enfin et Jui qui vigle lee multiples trneactane
da venia, de lnoabion, da prit et d'échenge da T'eau. Flus londamentabmenl Vordre lignager s
présant comme s ujml:l:lln mdma de la mmmunl.uu puisqu'il axt & Torlgine du partage des
scurces d'sau ..

P 13 - Un riche vooabuleire d'esa traduit un sevoir-faine ks pricis comme lemretien dean
canuuwx #t Jo toragt des sources, of Sdaigne lew multiples geales ef techniques lida & Tirmigation.

Si I'eau associte & Fordre Lignager nésume la communaulé oasienne, elle en wisums augai
len cenbradictions et les conflits. De tout tempe les individus ot Tos lignages s¢ sont diapuis,
parfois fusqu'an sang, Tea paria d'eau, Tn prddminencs dane ke tour d'wau of la conoroke des
nouvallas scurses. Lan acten nodarids privés et lan prochs judiciaires attestont da e Frinosncs o
da La virulenece de ces disputes qui oot quelquafois nécensité 'intervention du poeuvoir central
dont sa défia pourtant géndrelameant la communeubd casierng.

L'analyse den archives dévambe un univers proctdurier trde dévoloppsd chez les casiens. Lo
bransactions sur et tarres f Tea paris d'ean, Tibgueanton dans 'oasis, éalent sysbémabiqoemant
conisignéen dans das Souietts o0 prbasion des réelamations of des conbesbationg qui na
mardpuaient jammaie de se manifaster enlre be villagools, La lecbuce do ses pices noun prrmet
on et da constater une profonde mehititd das fends d'ean gui s traduisait par 1a constitution
ot la dsaclution de petites “fortunes” ..

p. 14 - Licasis redibonnelle o ke pouvoir beylical. Le pouveir beylical editionnel,™ aop

faihly ol murisul intéressfs par la ranirdes Racalen prélvées bon an mal an sur la populstion
d.al opais, n'a jamain songe & contréler cea communeutés et encore Motk b ipower uie e
uniqus aux différenta myxtimes hydrauliquen. Ben interventions, qui surent liru pour i plupart
mar linibative das collectivitéas conicarnidim, se mont limilde & foer pear oty dderat gu sar on esbs
nolari¢ s modalilée reconnues par 18 coubumas ...

e .— Tt mlrepissrend bo poavair ou de FECst beylical Ta que nous vouloos déwigner par on boeoe, Sobl St ot

fa poowoir oenirel ol ol spperal depods Te 1E e, & b subte do Tosupadien otte many de D Toonkse o dopt
Fo: vl b il oot b dres wm mimt socemibodet il Ln deio sl et du 18 idbihi,
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Eibhnir proox BULIHD

Aoribvcar: CHM A Gayer

Tiila: Bepory on Land Teoure in Buglbm
Poabliyher: Uganda Proterioruis, Entebbe
Yoar: 1987

Text

p. 118 - Aa ] haye already mentimad | Uhe ides of individual land Lenure has exisled in Bugisg
From Lhe aaodiest days ...

[t is thus logical thal Lhe early Bagisu, who were all Forest dwellers, ndopled an
individnaligthe settde to land, which had become native customary law before Uiz apread Lo
Lhe bema haavily timbered plaina Undondiedly presaure of population would by now have
invohad some pyatem of individoal owmership, but the important fecl is thet Lhe syslem is of
ancient snd not Moo kR ...

1 have alraady shown that individual land rights are of very anciant usage and that thess
individunsl righln wars subjsct to clan and family controla, which wday we should call

The community has tha fllowing righls:

iii - The watering of catile at any Tunning or open witers; recognised wataring placas heye
of conrse bean salahlished wilh trachs of access.

iv - The Free uss of water From springs, sincs watar is e giflt of God. Bot whers wells have
tewm dng in times of drought a tharge mey be mada for laboor bt not for Dhe weker. (Trrigakion
rights are & naw development ... }

Authors . A La Fanialne
Ttk The Glia of Upanda
Publisher: EfA - IAL London
Yonr: 185

Text

p. 18 - The landowner may not prohilit grazing on land thet in not under cultivetion, prevent
peopht From drawing watar or waksring Uheir cattle at springs on his land, or clowe & Sot-palh,
He may sue for damage to his crope or alter the slignment of & foolpaih, tut he may oot deny
aoewad to thepe rapourses which are held to belong Lo the commumnity at Large ...
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Ethne groogx LGANDA, BO-GA (BUGANDA-BUS (G AL
Aarthoe EB Haynlom

Tide Law and Juriicos o Bugunda
Publlahas: Eucterwaribe, London

Yonr 1

Texk

. Li2 - The "Meilo” Syrlam. The background to tha land clauses in the Ugends Agresment,
1800, 15 succinclly deperited by Thomas and Seolt;

“Cruring Mwange's later yours and the infuney of his mccessor the reins of power wers
larguty in Lhe hends of the chiefn, foremowt among whom was that sbrong man of affairs, tha
Knatikizg or prime minicler, (he late Sir Apedo Kanwa, To thase chisly fell the Lask of
nagoligling Lhe Ugands Agresment, 1900, with Sir Barmy Johnsian, Land settlmment wes
perhape the most conktenliows of the mubjacia deal with, and inmvilably the claima of Lhe dhiefh
then in office recsived parameount consideration” ...

P- 19 : "But the rexult of Lhe satUamnent wan Lhat, whareas under the old regima Lhe unufros
of 1ang - in fact the sum af Ut Pasd mnd services prowaded bry itm ocoupiers - was availabls to Lhe
Tuling aptheority, the King, for e recompansa of Lhose who ware doing Lhe King's wark in bhe
grvernment of Lha country, under the few dicpenaation thess land holdings wers recogninsd ns
the private possession of thosa chiefs, great or amall, whe heppened to be in Uhe van st the
time of the Uganda Agreement. Thass quansi-freeholdings, now supporied by documentary titles
guarpntead by the British Covernsient, are Lhe Mailo lands of Bugande, and sonstitute, ay
between the Britinh Gowernment and Lha natives, & dafinite partition of the land of Bugands ...

Pp. 164 - Halinda-luzzi of the Colobns Monkey Clan (Ngeye) is the guanlian of the Kabaha's we!]
in the Lobin {Falsss), Each village too has ite kewper of wells. IF a villager doen not goovodo
maintanancs work on & well, when mammaned by the village chiaf, ha is prevenied from using
the wel] and in elao fined & goat or & calahanh of bestr, 1f an individual dign a well for drinking
waler, anytmdy mey draw water there bat if & person does 80 he must therealter assist in he
maintenanes of tha well,

If n day is allowed by ily ownier to drink in a wall 52t apart for humen consemption, he
dog's magter commits an affenct and the penalty in Lo dig u new well. Bimilprly calle muat be
{p- 1848} Waken to separate sober places other than wells used for homean SONSAnTption.

Thers i8 nio restriction on watsring cables et rivers or swampa. But Lhoss whe dig derns for
the wataring of cattle (ryesare) have a eollective right to prevent othary whe do not angat in
the digying from waiering their catels there. Likewine & privata individugl whe diga n dam for
watering his catile can prevent others from walering (heir satie at hin dam,

‘There ars Lhe fallowing rules which apply Lo wells st apart for human consumplion:

1) no-one may go (o felch water unlaan hiy hands and legs ars free of eail;

1) no parson may talke hia pipe Lhare (for if he down 30 he in counted & wizard);

i1} no-one may wash himsel in tha well;

W] ne-brim may wash elolhes in Dhe wall,
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¥} nobody may put a scoby pol or katlle in the well;
vl & woman if not llowsd near & well during her menstruation .

p. L0 - Pishing, - ... The village chief, Lha yaaza chief and ultimaicly the Kahaka recaived a
shars if fiah Landed. 1o e Lasl centuary bhe village chisl was entitled to rective g shera of sll
Ash landad in hin village. Then there was no fishing by net, only by hook and line or with

Pinally under cartorsry Iaw, may fish anywhers whather in Jale or river. Howndays there
ere Teabrictions of thie cuplemary right to fish under the slatping tiknens legialation ...

Auchor: A B. L Kiwsnulks & C. Mathew

Tile Mutlve Law of Buginds

Poblisher: Ugands Printing and Publishing Ca. Lid.
Yeur: 1941

Texi

0. B - . Amy perscn who becomes the gwrier of mails, o him net think that he alona is the
wwner of Lhe old maads on it which the people have used of old, and let him nol think Lhat he
hes barmme the owner of runnihg waters which were drawm by people loag ago, and of springs
and ponds whizh people hava drvwn of old

And if ruriniing waters should arrive upon his maila, and if springs and ponda should coma
upm L, let him net think Lhat he has berome tha exclusive ooner of Ukesse walers, unless they
shall dry up befbors thay have raached hiv neighbour's land.

Thus 6 man who beroman the owner of masie whare thare are roads which have baen used
by all the peopka long age, or thers are waters which have been Lakan by all the people long
ago, he will not be allawed to closa thosa rosde or Lo prevent people from drawing Ffrom the
waker ...

If Chera in water Mowing in & channe! whish people have net meds, and it passas over the
lardd af g maitn swner, his naighbour will, under no direumetances, b allowed on his tand to
atop Unease watern 5o thal they do not Mirw to the land of the said mailo ownar ..

p. 10 - The Lukike may, by writtan onder, forkdid the watering of cattle at any particular pond
or wall, upon being satinfisd Lhat such pond or well in raquived for Lhe usa of people for
drinking parpess ...

Ao Marywret Chave Fallars

Tile The Eppiern Lacurtrine Banto (Gands and Soga)
Fuhllisher ESA - 1Al London

Tear 18

Text

p. ™ - Land Tenure in Buganda, - ... Without ehempling to spaculate o1 Ghe histarical origing
of tha system of land tenure, an attempr will be mads ta reconetruct the situstion which
axintod when Buganda sriterm] the historical perind
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T All discusadon of tand 2evvare in Bogande, it muzt be noembered Ul there was no
shoriage of Iand More tasd was svrilshle to those who would claar and e i Controd over
larw meant conlml pver peasants and an ingome of ribule from one's peasants. [n the words of
» Ureditional saying, the chiel rales the poople, not the land ...

Moat charscteristeally in Buganda when the Weaborn Workl Mrst hears of it, ullimats
comirod of Tand was in the hands of the "Kabaka™. He appointed chiely (Bakwngu) to administer
tarrilorip] parliong for him ..

Beniden thess RBakungu chiafe, it was cudtomery for the Habaka to rewnnl ineivilupls for
Toyal or cutstanding aervics by giving Lhem conbrol over piscen of land Theme piscey wers
pansedd on to Uhe individual's heirs. For the peasanis on thesa piecas of land tha person ta

whom the land wan givan wan their chisf ..

P 3 - Anciher form of control of Temd wea Lhal of the clane and linsages _
[t seemn Likely Lhet at cme thowe Lhe clans were ationper in their eanbod over tand

Howwver, an the strengih of Lhe Esbaks grew, he asseribed mors foreefully his right direcUy
1o control and distributs Innd ...

[t must be wndersiond that Uhess yaricus forme of land conbel wers not neally defined ...

Basically, however, control over land meant eontrol ower the peasants and Hhia control waa
exclusive; no peksant was THEpe shkde 10 more than one immadiats apsrior abt any Sven time

P 30 - The land tenurs eystam it Bosopa differed from Buganda net s much in principhes s
in scale. The scale was ag much mmaller Lhat it wan quite differant when looked st from e
point of view of an imporiant chef, But quite imilar whan looked ak from Uha point of view of
Lhe village headman or Lhe peasant ...

. 37 - Tradilional laned (enure petterma are rather hetlar knoom for Busopa Lhan for Buganda
because political changes doring bhe histerical pariod have not direclly comesmed tand righis,
and conbrmporary practics 15 Lherefors closar bo raditional ...

The headman ruled the land and Lhe people m it regardlass of kinehip ...

Ethn ko gronp: HEARITM O] 0N

Anihar Locy Malr

Ticlee Nomad Hardamwin: The Karinecdeng
Im: Alriran Borbechis

Poblish e~ CanbrlAgps Dabearedty Presa
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Text

p. 28 - ... The Rinship syalem of Lhe Karimgjong, Like thoas of Lhe ather Nilokic and Nila-
Hamitic herdsmen, Iv pignPcant more in termy of righis to cadtle Lhan in any other reypert, It
illusirates the very important point Lhat g lineage is nol a co-operating but a righthokding
ETOUp ..
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p. 29 - ... Persona whe are recogriscd an kin but do not have eleims on a single wnheritance, and
affines who have nct received & shnre or bridewsalth, call one anolher merely “water kin®, Wy
rectgnlee an cbligation of hospicality but not of giving callle when alled wpon .-

p- 30 - Feople may abso Mmice the watarholes they have dug et the permanent setilaments. Sa
vital ia water Lo U Kerimojong that nobody should deny anoihear access b T, tul thera arh
always quastions of priority, and in times of severe drought the hard that is walersd Brid mary
Zrt il there ia. Outsiders are expecied to ask permission to water sodk in the satiled ares ...

p. 17 - Raiding is not & mere pastime, It ¢an avise out of fighbing for paghure on disputed

and this is & matler of envirenmental eongtraim in that in yenrs of sevare drought
herds must b driven furiher afield than their normal joetures, The side which has laat eatlls
in soch  fight wAll bry to get thea back in a mmad ..

Fihnle groope HIGA

Anibaar HLE Tuylar

Tide The Westers Larosbrine Hantn
Pobilaher ESA - IAL Lopdon

Year: 182

Toxl

p. 122 - The traditional system of cwnership o tontral was primarily individaakist or familial
and paARrrAl ...

The individual hoosehold-head cemed mosl matarial Lhinga from dothes, ormamstils,
products of the scil and chase, togls, weapons, boals, livertock and their pradose, houses LY ]
agrxultural land CHhern within & Family had some degres of s2parals eantrol ...

There were comman rights in graring and hunting areas, over firewcad collection, natoral
treen, water qupplics and aalt-Licks,

The lineage whess members lived in a particuler area guarankted the comman seenrity of
individual "ownars™ by penceaful settlement of moat disputes. 1t did not, however, amign or
regulats Ove land which was nequired by its different comprnent segments on the basie of
individnal claims staked oot when the drea 10 Question wan frst settled .,

Etholc group LAMGO

Anthor: J.H Dribery

Tite: The Lango. A Nllote Tribe of Uganda
Publisber: T. Plaher Upwin LA, Lomdon

Yoar 1483

Text

p. 4 - ... tha grastest population is b be found along Ghe wilestoursas; bt Lherw are Tew
places whare it iz not possible to obtain watar by digpng ...
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p. 80 - Watsr is cbhirinsd from a river or well, and is felched by Uhe womem kod ehildren at
sunrise and towards manset, Tha catile are walerad at o different pool From that which provides
the drinking water ...

Care is Lekon to maimiain o general stake of cleanliness in & villags, and a specisl place
Eehind the village in sat anide as a privy. Any neglect of these sanibiry regulations in much
reseniied, and has on cocasions lad to quarrals resuliing in bloastahed

p. 132 - There in lilthe of ancent code o1 prasribed custom governing Lhe art and praetes of
Anhing ket & &istinction may bo made between Ashing by harpoon and by traps. Anyone i ot
liberty Lo pummon pecple 16 R "hunt” an the ared to b fshed in called “schilech”™ ..

The fral harpooner is the "won rech ™, owner of the Ash, and the second (ndopiad) Lakes the
tail end of the figh, Bhould o man harpoon & fish ineMectually and it falla ofT hia waapon, ha
has ng claim, but the next man W harpsen it is the “wen rech”.

p. 170 . Property and Inheritance, Wilh the axeeprion of the arum (hunking arma), property in
land in held gommunally by the villnge, the land being hald to includa the graxing end weter
rights. Even thess communnl rights are of the veguesl, cwing doublless o the long periad of
tribal migration and Lo the general hakit of leoal migretions svery three or four yeary, Being
without & ¢entral and controlling authority, tha trilm has litlks corporats coneciouaness .

For all prattical purpodes, howsver, clan tenure may be disregarded. and Lha villgge i tha
sactoal wnit of eomenwral ootapanicr ...

p. 171 - Gricing rights and water nghts, which inélude rights of drawing watar for domas ke
purpassy, of wlering cutthe and oF fshing, wre all {p. 172} communal to e villags and are in
no wiy allecased Lo indiaduals, Thess vights are palously guardsd . and an infrinpement of the
Logt two conalilulon 6 serious offencs ..

Ecthnir groum: NYDRO

Auribicw: AE Tayior

Tilw: Thes Wertern Larortrine Banin
Publlahso= ESA - LIAL London

Yeur: 18H%

Taxl

p. 33 - [t appanre that in Lhe second half of the nineteaith canlury righta in land wera vesied
in three calegories of persona and validated in thres wayn First, tha whala land, and ell in i,
belonped to Lhe Mukama or King. Thin dght derived ultimately frmm conquest, and could anly
be extinguishad by conqueat or aoncesnsful rebe]lisn.

Bocendly, thare wara feudal or fsfhold Hghis, 1.2, Ua belding of eotabes on condition of
omegs anid servics to m muperior lard. Thess wara the right of tersilorinl chislf and subrbiofa,
wht were responsihle to Lhe Mukame for the general weli-haing of their ereas end recaived
from Lheir peasant culbvators tributa of various kinds, some of which Lhey had to pees on o
the Mukama,

Thirdly, there wora clan rights in land, vealed in clan heade, which related to Uwe actosl
utiligation of he soil itaell .



. A .

A household hend could alleonts Tand to his children wilhin kis family area, (o 23) bul 1
there wan no available tand e sona had o apply to the haad of the ¢lan to be given an
ursesrapied partion of clan lends

Ohwnerghip was probably paternal, wilh women enjoying very limited rightls. [t iz likely
that thers were commean rights in grazing and hunting araas, over firewood ¢olleriion, natursl
trees and water gupplies ...

Eihn ke grocp: HEREI

Anihur Walter Goldsshmide

T iler Beheal Law

Poblisher: Unlversicy of Californis Press
Yeoar 1896T

Text

p. 143 - The rescurcen and material goode of Seheiland ars divided aocording ta Bebei lew inta
two calagorias: Lhoss that are the product of neturs, the provisien of God, to which zan has
added nothing, and thess are all in the public domein; and those in which same invesbment of
labour or huzian akill has hesn made, and thase are held as the private righta of indivsdual
adulta There wre i major and signifeant variations of this basic dichalomy, though we will
find same embellishmants and miner discrepancies ...

... natural water holes are a public rescurce, but & dug step well in Lhe private Tight oF he
man who dug it ..

[This basic role of property] 1t derives ultimalely from the basic assumption of a pastoral
peopla Lhat the grass, water, and salt ave availahle to the people, or pul anclhar way, Lhal
livesiock have frem accens Lo the roscwrcen necesaary for their existenos, From the pastorulists”
paint of view, then, elochownership is nol dependent upon Lha ownership of other resources. 1
think Lhis an imporiant banic slemant in pasloral law ..

The public secior of Uhe natural resources includes Lhe following:

1. All mughland or open land on which ahimals can grece.

Z. All Free-flawing or standing waker.

2, All mineral deponiia, including salt, pottery clay, iron ore, coametie clay,
4, All natural growing plants ...

5. 'Wild animala

5o Far es [ can Lell, these reasurces belong generically to Lhe Sabei;, that s, vty AT not
limibed Lo either the aangla or the pororyst, bat may enjoyed by any Sebei pérson wilth whom
Lhers in n peacashle or Fiendly relationship. Thus 1 waa tald Lhat oie could Rot pravent B men
from anciher poreryes from weing salt or graza, that s Bght could stcur only over Uhe calzle
ihamsehen - Uhal 38, if someone wole, damaged, or killad an animal ...

P 150 - Thas there came bo be a kind of clan quasi-territoriality in parls of Sebei, where Lhe
clan A= corporeze group having a congern with ibs owm inkegrity ¢xerted an influenca sver the
sale of land This mywtetn never ovtarrode the fresdom of acoess b open land which charactarized
EBbwi parkerelizm, though manifest]y as open land tends to dissppear Uhe Tule is of diminishing
consaguence, But the quami-territorialily of the <lan did not last, end Rarlhermors it never had
the character of rights - either submdinry or overriding - to the land, for clan lemdars neither



T

dispoend of nor alkeeacs] Lands onee Lhe territory was setled, Clan powrers ATe bewl wedarsbood
as thy oblipabions associnted with proup affiliation, nol a8 rights to property ...

p- 121 - If mnimnla damage crops, Uhe owner in liahle For compensaton. Tha only exception is
that when & Beld borders oo an estehlished brail leading b water or aalt, (he person cultivating
the land musl fence it off from the il -

P 247 - Ll e by vevitowr sotoe of the wrenn whers we may rensonably gxpest difTersnices
that will have relevance to law, on the basun of cor general knawlivge of the problem, and
laking Lhe extreme contrasts as our Frst print of approach.

1. The most alrrioug difierential becwoon the bvo pconomian [catile koping and Marming]
Lien in their relationships Lo Wnd. Catlekeeping peaple almnat universally recogniss the right
of any dorkowner o pesture, water, and salt; they maks no restrictiens other than & broad
territorialiby becauss anything elee would quickly destroy the herda Crme might maks U
preponition: if eabile-harding in Lo remain the pmmmegnt economic netivity, then land and
water will be Freely necanygible o o]l enimals (and dwir cwnee). Conversaly, a farming peopls
(whert land iz permenantly neable) most probect Uhe Birmer’s right to conbinuwous use: therefors
privita rights to land will b foond.

2. Pustoral pecpls must be fres to move ground to meet the requirenients of watsr wmd
paaturnge; thay eannol be fiad to & loros, Farmers, <m tie ofher hand, must be Hed Lo the Land,
whirh ix their qustenanes; they cannot Freely move aboot, hower moch they might wang to,

& As a direct corollary, setial wnils most develop around spatially defined aven in &
farming wdety, while narrowly defined spatinl units are dysfunctional for paporalisle

4. Farmers mus thersfors dereslop institubions for Lha preservetion of apadially defined
commupnities, both those necassary to protec Lhem agninat the predalons of other, peoples, and
thoses requirsd b meintain intermnal ety

& The reward pywiem of & cattle kowping peaple is mors cloasly ted Lo the individual
fortunes of & person, 16 dipendent wpon Lhe sffimacy of his personal dacigian, and sssigne
greater Imporianse 1o individuatsd setion. 1t b also wore given b wides changeas of individoal
fortanes, &4 raida, diseasen femines, and gred hushandry desimats or mulbply & oan's herda.
By contrut, & Ermer's reomnds are siasdier, if nod yurer; ip civcumstance is leas closaly bed to
his paraodial decizionz and arhvementa (han to Uhe circumastances of his birche He is more

dependmt,

Ethn ke groops TORD
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T L The Wertern Lacomrios Banin
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Yeur: 1083

Texi

p. B0 - The Mulams and his chinfs and lords maintained primary control of land, cackle, laken,
sal-Lak tm, mexlicinal springs, cance services and cerlain commodites having exchangs or
prestige viddus Liks slephent tusks and Lon skins ..

p. B2 - The righta of Linasgs or clan henda and chisly over land gnd poophe were recognzsd
dubptet £ continioed loynlty to Lhe king ...
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Author; 4. Yansina

Tide L Tribus Ba-Euba ot les Peuplades ADrsaren b
Puobllaher ERA - IAL Landen

Yeour: 1084

Text

P. 16 - . La phrhe dans ea {p. 15) grandes rividres a8 fait par lag riveraing, pour gui 1y pelehus
devient une spedeinlits ...

Lad viverming conitraisent Gy chenaux 38 deux ou troie b da larpe st d'une cantaine
da mbtres da long, ou fle utilisent des deenpur nalwrely afin 4 placer des barrages dans la
naizon sdche ... La phehe en canot el bujours colbkeclive, ot la piehe 3 barrage aomsi: cells
Aamikre 3¢ fait par g membwsn d'une mimes Lgnés .

La spéacialivation est la carsciérigtique la plus frappante da Jo civilisation Ba-Kuba. Cecl
Uapplique auesi & leur donomie; |, picheurs, ... conetructeurs de anal, ... fabreante o nattes,
- 0 eel, L. Lous sont spfcialisies, Lous sont orgEnisés en corporations nyant des représentante
dane Yo grand consil, et toulay cee oorurertiong mpedrialingss wnt rarreeg aux hommes. La
degré de epécialisation difere dinduatrie en indaslnis .

p. 37 = .. iy & ausei wne spbcalisatban rigionale . ey Ba Kele o len Ba-Mgongn sont
principalomeont pichowrs .. Colte apacialipation st eccompagnis da phinomines tals qua La
fabmicabon on wérie, Vévaluation dconomique du Lerope el du travail manuel (Lmpage da wrriey)
oL anfin d'une ergmnisation commerciale développbe ...

p. 18 - La propri€lé. La terme ent la propriied de Lo colleclivild représemids par le roi et par len
ehefs & plume. Elle ne pewt Sre vendus, main slle peut e codée en waufruit, eontre priement

p. 19 - Lew Lorres de culture sont ravaillée par les lignéeg locales o miéme par des famillag
individunlles (Ba-Xale). Las ligndes oo familles ont le droit d'usage de cen Lerres ausai
longtemps qu'elles sont utilisdes. Les droits sur les jachbres ne sont, &n généml, pan reconnua.

Les apux courantes sont propridid commuyne, lea s sprarlisnnmmt an premisr ccrupant,
le chenaur naturels appartiennent A le lignds qui 8 comatruit un berrage b poissonse dane la
chang). Leg canpix crensde de main dhomme sont Is propriété de Tn Lignée qui Tes B creusés,

Can canauy pauvent #re vendus par leurs propridieives, chex lex Ba-Kaole, maie #'il o'agit de
chemaux naturels, ils na peuvent e cidés dhex les Ba:-Ngonge, On paae, par pche, un lger
britu de peisson su chel. Quant & 1a piche A drux piragues (remarguant un fileg), la moitié du
poisson va A chague dquipage; & propridlaire de In pircuge repoit un tisre de cette partie ot le
regls eal divigd entre Ias brois pagmyeurs de ma pirogue ...
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P B~

{b) La torre sst coneiddrdm comoe J& patrinmaine des ancdtren of In propridld collsctive
du elan,

(¢} La propridtd eet colleciye en &2 qui concarne la ien-fonds .
(g} La bion fonds ne peut jemaie dlre cddé il powrra dtre dennd en gage preld par un

clam & un awtre clan, nmis, jamais cids & tire dSfinitid. Le droit de cusillatla, de
chasse, da phehe, de cullure st individeel, L'individu peut ctder ses droita

FETIT EEONTLA

An Lhew Piarre Muoh

Tikw: Le Groupement do Peiii-Evonds

Pobllah Acsdémle Royule des Brisnoss Borlales, Hruzelles
Yoan pl: o)

Texl

p. #) - Pour Iire profiter Lown len anfants da cea deux alimeants (viande ot poisaon) noe anciimes
Faipgiant deur partagee des Lerres, dickinguant entra terre farme ot ruisseau. Tas deux snt
appelie e, mais e indigimes comprannent la diffdrence,

Gheand quelquiun p ane verre, le ruissean Qi m'y tronve west pam A lnil, exceptd quand Ls
soction de ruasean qu'on Tul, excopld quend la section de ruiseean qu'on lui a atiribude, o'y
trouve, Mais cela n'est pas le (p.4d) cas ondinpive: parfois le propriftaire d'una terme ol s
trouve un Taisssana repoit sa section de Tuisseau pres de son piire, dang la parle da Lerm d'un
autre. Un dicson des anedires dit; “roetter des pitgan, naie ne pleces pes dhamegon”. Lhamegen
indique la phche, lea pikges appartdennent b |a chasse, [s nous apprennent winm: “Youa,
propridtairs Tune Lerrs, Madan o chanwn; mads e poisson 3 volre n'est pas & voun,; et vous,
propridtaire de rueseps, ne prened gue du poisson, valre roiweaw & rouve sur terre dautrod”.

Vaici somtuent lea prtita-fls JEtalaka parlagirent Wala, un ruispean qui ne raverse pas
lerare tetres ...

T le puriaghrant comm puit: Degain Ta partie du proprflaire du roissesn (e pbre da
Ligrsic}, |a partie grai couche sat colle de son premier-nd Maind), La seoonde partie est celle da wa
fille winde. Et quand il ¥ o plusiewrs flles, tonbes tey parties qui suivent celle de 1a filla ginde
sont n oo flles. Quand touies Les Alles ant ragu leur partie qui tauche 3 calle da e Alle puings
aat au second fila. La treinidme Ale pura la partie auivante, at on continue minei jusqu’s co que
tous lem enfanta soient servin. Eb quand il reats encore du ruisssen, ceat pour la ched da Ligrsbs,
qui peut en donner & sas fillea merides ou pritar b ses amin.
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Voun voyer qua c'esl un Fln qui tagehe aw pbre ot un autre qui gurde ba dernidre pariie,
avec loa fillax antra cux. [Ins femme ne peut Etre la premidme ou ls deroidre, c'esd 1o Lai: Quand
vobre piire vous a dann# una partie de Toissany, ¥vouws pouvez I'eppoler comme vpus voules, Mg
poction du muiszesn Wata s'appells Linmbw

Chagque enfant ne regoit quuna ssule section de Toissesu. Mais quand un fls meurl, s
section ne fait pan retonr au pera: ells oml hérikde per un Als restant; bes GTles n'en héritant pas
Et quand wne fille meurt, ks section ne faik pas retour an pdre; leg AlE n'sn héritent pas non
plus: elle sat hdrilda par une fille restants. Quend laa file at lea filles aont mortes, lours soctions
relour au pebre,

Cest ain g Vows woea guh les enlants forment deox proupes: les e of Lo Slles. Quand le
groups des fils est sotalement fladent ot que colui des fillas reste chee le pire, leq sections de
ruisseau, Inissfng par la groupe des Als ne vont pes Au groups des filles, mais font relopr au
pire mime. De mAma quend lo groupa des filles et dorint ot colui dea file reate chex 1o pdre, lea
sectiona da ruisaeau font retoar wy pére. Tello ool Ja Joi dos ancétres pour lea Tuisssanr

Taabes lea lois da non anchbres, tant les invarishles que In variables, diffrencient la part de
l'ainé ot du cadel Cleat-i-dire 1n cedel recevait une moindre part, Falne une plus forta .

Quand une famme se maris et que san mex ©'e pas dos nosstag que s ferome puisse
#copet, celleci va cher alla demander & som phre wne section de YWwsstsu pour son MATiAge
Parfuis la phre do la femme o'agrée pas ea demande st 1 refuse 1 partie de raisseau
serahaibés, Mai parfoie le phre de la femme consent &t donne & cetta Blle sectlon de raisssau qui
n'avait pas Fexploitant: (p, 40} ln partia qu'slle avait regus en partage regls tovours A 2.
famille, ¢'eal uns autrs partia de ruissssu qu'ells ragoit en meriage. Pourquoi frit-n ainei?
Pourquoi le Fenmie o'wmporte-¢lle pas s propre part en mariage?

MNous avons une grande Joi (invarabla} nommés Perlionnagps.

Nows avons un dicton chex nous: "Las mariden quitant les scopeusan”. Bl quend il y a
quelque parl un grand vacarme nous discis; Un yacarme comme o les maridean quablment les
rouptune”. Lan marides ox sont lew frmmes qui ont quitts leur (amills pour aller en mariage -,

Et qouand les valenrs que & mar & vorsées v dot au phre ds aa famme ont permis
I'mequisition dune ‘memplagante’ (e pRie ou le b de ls femnme & dold une dpouss ave: sy
valeurs), cetla Templagants a5t nommis “soopeuse’.

Aux saux biases J¢a dtoupsusas Aropent Ta poinsaon dang lea section de marnis L uedss par
les maries, Bt A Is fin des saiz baases lea mariden quitend lewr men 2t renbrent ches elles
pour quier le poisson que leur Soopeuses ont Ecord.

Chuand les mariden visnngnt parlager le paisscn aver bos Soopsuwses nous paran s da
"prriicnnnage’. C'est ainai que non encles nows lont appris: cela oxdste depuds Te
commencement du moands,

Lan foupenses apportent toat la poigson qu'slles ont doopd chee loa roarides, et celles-o
pariegent, le poissan en Lrais lols: wn Tot pour Taine de 1a tgnés, un pour 13 mariée st pour
I'écapaupe, Mais cortaines russfs cachenil une partis du prisem et t'apportent aux marifex gue
le reets, mais sufisant pour en falve Lrows Tots, Ceet poorgesi wi grand vacarms wooompagne ce
pariags.

p. 48 - Ghaand les meriéea voient que les foupeuse apporisnt peu da poisagn, ¢lles comprennent
que las doopeusen w71 ont caché ona perlie. Alore ellee diminuant Ta lot den donpeusey, Quand ey
Feopnuses conatatent que ls chel de lignds 2k ler meriden recoivent an plus grand Lok, =llae
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wsmparent de poisson des marsbes ot exigent un nouveau partage. Cela devient un vrai
vatarme, Bl et pouirtpuod nos plmes répdsent bipours o diclan,

Comprener-vous mainlenant pourgual une femme ne s yoit pas refuser aa part da ruisseau
chea elle? B1 poungiei elle n'emporte pas se parl en mariaga? C'est pour ne pas manguer da
poissan 1z jour du portionnege .

Eihoks proap: LITNDA

Ao L Camills Bran

Tt La Droid Coutomiér Luands

Publishsr: Ballstin des Jurddbetlons Indighness ot du Dradé Coutuwrnder
Comgolels, Ellssbeihille, Congn Belgn

Yeur oAl TieN

Texi

p. 183 - A Vinici les principaux dooite coutumiers auxgoels le chef 4o gronpement familinl peut
prdtandie:

1*) ane partie Ju prodwl du ravaol de e neveux .

E':’} une partie da praduit de la pirhe de ses neveus oo ai s poisson ext vendu une parks
du prediit de 1 venis

p. I06 - Ragle concernant Tn propridts individuelle den produits de ehasse, de plebe ot de
curillezs Gdnfralitde - Mous avons vu su débwt da co chaprn que 1o possessouwr d'un bien
myant pour origine In chasse, ta pérhe ou Ia cosillette doit non sewbrment payer b triln familial
& pap ninds main encore In tribu coubumier au ched da clan cost-k-dire 1o chel d& Larrs aingi
qu'au chef da plaine. La premier da ces trilmn, celui payf au chel’ soutumier, Sappalle “milambo
yin mwata wa nganda” (ou encore "wa Lehifulshi') tandia que Lo sseond porbe 1o niom da
"milambo yia mwata we mpata” .

p 208 - __ La produit de ta piche esl égulament soomis au tribu sontumisr. En rigles pdndral,
loraqug le plehpur & capturd unae cerlaine quantilé de painsone de taille moysnne, par sxemple,
il doit payer au chel (p )7} de clan et g chel de plaine .. :

. 206 . B} D cerinine régles conbumibres en makibre de pirhe.

Le droit de péche den indighnes connait certaines realrictions, Ts ne peavent pas, =n =Tet,
picher aux pointe ob Les gerae du village vont puiser leor eay patable o prendre leur bein
Celte interdiction e'étend sur une otriaine distance de part et de Favtre de ces pointa daan
La coutume reconneit certaine droita au premier occupant, Cest-R=lire & cehl qui, en wn
endroit donnd dune rivibre, n, Te premier, construit un bavragm, “Tvkinda™, & place ses Elots
“wanda” ou el naskes mundn,

La premisr sccupant jeuit Fun droit excluail de phdve A Fandroit od il & placda sen engine,
Ca droit, du reste, ne o'errkte paa 1A ear 2'¢end aur une certaina distance de dheque coté du
point de plecha.

Flus I'mgin de piche emplopé eot imporiant et plos cetta distance sugments. Adnsi, par
expmple, I'indigéns gyant construit un barrage jouit d'un droit exchaai M aur une distancs tobals
d'environ broin & quatrs kilométran. baia, ni par contre, la péchaur 8 smplement plecs des Gleks
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ou & nazger, wn droit ne peut s'axercar qua sor une didenee nolahlement rduite g'eal-A-dire
mar vne Jislpneas talal 'environ un kilombbra

La droit sxclusd du pichéur imbeoats tank qu'il o'k pad enlevd définidvemant am engine da
picha ou almndonné Te barregn

L'infraction sux rigles s-dessus donne ogours lisw au palament de Sommages o intériks
izmportants.

La pichrnr paut placer san anzing & o il 1o désire pour autant que Feadreit choini ne a0t
pis coutuwmabréettant interdil Do o princips & dilgage 1oy deus sigrles ci-apris:

Lorsae 1o englne de phehe sont placds en un endroit de e rividre habibwlle empronid par
len pivogues, Tt poksessour de cos ambarcations n'eat pullement reapon pahle dos Slériorations
qai peuvent, dvintuelloment, Sre ehusdtl pir ¢t pirDgubl,

Tl an #at tout aubrement ai lendroit ¢hoixi par Tes pleturure n'est pae habataellomant
fréquanté par lea embareationa. Dans ee ena l& poasessiur de piTogues st coutumidrement
reyporeakbe dew déghls commin

Four (erminer signalons que lorsqu'un indigina pichae dana una rvidre Formant 1a limita
enirs deur plaines, o ribu coutvmier doit Stre payd su chef de b plamme od e& Gent Te plebear
p- 213 - La proprited Foncbree, A qui appertiennent leg biens fonsiers ot vivent les Londa?

Pour ceux-d, il nexdste awoun douke i co aujei: low hiene {fonciars appartiennent ausx
Anchlres Ayant condquin Les berres, Lovr religion le proave & suffinance .

P 214 - Laa bians fonciers appartiennent done aux gnoiires ef par extension aux descendaria
de cen anchea Cant-d-dire wux Dembres do clen, Daplre part le Londs, en géndmal, qo'il seit
¢hef gu simpleament hotome Bbrn dirw on parlant des tarres da son clan: Tpande yistn® 2leat-A-
dire “robrw berre” mads jamain dirn Tles Lerren du chaf

Trautre part, il semble bien que c& droit de propriétd acit phatdt un droit poliliqua gu'un
droit strictemenl donomique, En effel, o'eot ocoupabinn d'una région qui fait nalbm ke dmit de
propridté tout comme Pabwndon dwne Lerre dirige oo dmip
p. 218 - Devairn das chell de plunes: ..

n) D'agmrer Foccupetion dew terres du clan ...

-:J D rendre Lla justics powr certainss infractions commises sur pea pleines ...

-a} De vailler go respect dan décisiona prises par e chef de clan comime par sxsmphe
in bevdinlion de pehe dane talle rividre, da chanser la gibier our tolle plaine ste, ..

p. 223 . Ritoslin des chefe de plaines vin-b-vis du chef de clan fept-d-dire du chel de tarre:

L'orgmnixation foneidme lurwla prévoit un ehef da clan qui est e Shef 32 Lerre et des chefs da
plaines ...

Cest & tibre de vosanl que T chef da plaines paie au chef de clan cest-b-dire au chef de
tarre los divers bribus ... Cen bibwe sont les tribua polidques ou de soumisson. Chatre ces
tribun, b chel de plaines doit dgabement paysr au ehef do terre e "milambs™ Lribu qui, comme
nous 1= pavons, & une origina rebgieume,
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Malgrd ontie vassalild, le chef de plaines a droit & cortaing tribus coutumirm: nous SaveNE
qae o "milambo” de chanse de piche et de cueillutts deivent toi dre peyds par Vinvenleur 32
taut bien dmanent de ses plaines ..

p. 24 - .. Vout-il, en vue de proléger e gihier, interdire la chasse dans telle plaing, il doit en
demander I'autorisaton pu chef da clan. 11 e #2t da meme ol veut interdira la piche dane tells
rivibin o encore o'il veut anmpdcher, dans telle plaine, 1a cueillatie de tel produit comme par
example la caoutchouc,

En can d'intardicion de <hasse, de piohe ou de cueillette de prodaits proponeda par 1 chel
de clan, cattw intardiction frappe Lous les indigénes du clan y compris les mambres da
groupemernt. Famikial pesseassur des plaines frmppées dinterdiction ..,

Drnit des grovpements familinus des individus aur les biena fonciers du clan. - Toun les
groupemenls familiaux #ablis sur Tes Lerres Fun clan ne sont pas posscadeurs de plaines,

La Mait de poovoir #ablir un village en un endroit déterming confire, ipso facto, ke droit
aux membres do groupement familinl de disposer de tootes len utilités st Moonditte des terTes
du clan ...

p. 2238 - Los membren den groupements familiaux jouissent d'un droit szclusil sur la rividre
proche du village en ca sane qua c'est & cette Hivibre quiils vont chercher Ustu néotssaire & lurs
besrin e quttiln wont faire rouir leur maniee ebc,

Lay drits de chasse, de piche ot de cueallette de chaque individu s'étemd & toutes lea tevreg
du £lan. Tls n'existe pan de priovild de drait ..

Autant que possible, To Lunde choisit une rivibre pour marguer L ddlimitation des Lerres et
¢ pour daur raisona principalas:

{n) Lorsqae La rividre est nossx large o profmde, slle rakisnt la gilher prursuivi per la
cheasrur. D'vi diminution des palabres de chesss;

() L rrvidre zari de coupe feu ..

Laa vivibres, codme si olles ont de peu d'importance, domnent une limike exacts dea plaines.
D lors il e peut exister aueun doute quant i I'ayent droit du tribu coutamier qui doit Srw
payd la chasseur tuze une bits dans telle plaine .

p. 227 - ... ls groopement familial posstsseyy de plaines n'a pan |e jouinsaries excligive dea
Fruils du domaine deot il 6 bs gertion. Ainsi le chal da plaines ne possdde pans le pouveir de
rbstrver unigquement anx membres de eon groupament (*) by chasge sur tella plaine, la piche
dwris Lelln vividre ou b cusilletie de tel produit sur le domaine dont 71 & La geslion .

p. B - ... Len biens fonda Gest-b-dire les tarran, sanx et foréts ont boujours §Lf grawds de
sarvibudes de passaze ..

La posatsstur du fond servant ne pouveit pas imerdire wux indighnes 12 pagasge aur som
demaine ...

La coulome n'imposait pas de travaux que contruction de passerellan su de pirogues
permettant le pasaage de rivieres. LA ou wadstaient deo possgurs dean, I'uesger payer un dmit
de pasange appeld "mwomboe” ...
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NOTE: (") Notons que le shel de plaines peul demnander au chef de tarre Tintardive sur ke
domains dont il eal be possesseur; o chasss, 1a pbiehs ou la eueillette au groupement familial
qui a nmis de paver les tribus eoutumiers, L'omistion de payer le bribu 2'ent-&-dire de présentar
lofrande deslinée pur ancbires constilize pour ces deniers une offensa trin grave pouavant
attirer lavr soléra.

Eihnly gronp MONGO. BOHOTE TEIEE

Anihor: Ernst W. Mullew

Tille; L& Dyodt de 1a Propridid cher les Mango-Baokorid
Puhlighar: Acadecae Hoyala des Bomces Calonlaley, Bronslles
Year; 1883

Texi

20 - . Hulsdaert . déelare eatfgoriquement, . que salon len conoeplion indigbney, le
propriétaire, cest be patriarche™ |

p- 21 - ... La situation de patrirche #at néservd au phu agédes membres masculine du growps

«. Dans 4 parsanne du patriarche, il fant ... faire la digtinction entre 18 progridcod
individuells, produit du travail peraonnella, &f 1o propridlé petoamale |,

v Tout Bokhtd B lea mdmes droit J'uasge sur le sal e son propre groups (patarnal} ot sslui
des groupes e 3n mé™ ot de sea grands-méres

F. 22 - .. Hulstaert s releve da nombmeus cas  aliénation.. les indighnes reconnaissant
eaplicitatment wa pabrinrche la droit Falidnation .

La terre est comprine danns L& propradld du patriarche, Les gramds cours Sean sont axclus
de 18 propridtd cher Ten Bokbla ... Checun v a e droit duesge de pérhe of de chenss ..,

Las petita cours Feau st las saux dormantes, su conbreire, sont soumis gu droit foncier
cotnme: |k tarre furne, Nous ¥ brouvyone frquemment un moresllemeant, axceyqir des droit
&ustpm parmi les individus. & eause de leur hauta valeur de pecheries, de kels Lieux sont admin
CHmTE méyens da paiement. Cest pourquel la propriged individuslle esl phis fbgeents en da
tals endroils, & I waits de ces alidnabione. Hulstzert cite par ezemple 12 cas d'on momme
méddedin (nkanga) qui reprl powr honoraires un amplacement de piche,

Les eaux d'imporiance movenne sant librement ouvertes 3 1a piche, pow autant que 1n
propriddd n'ait pas commencs A 2y menifesar par 'adification de digues ou de barrages de
piche. Cetia forme intansive de péche et normale aux dpogizes des bassss sox ...

P AX - . Les doila de supserficio sur Jes eaus sont, dune ranibre sansible, plus nettement
individunalind que ceny pur la terme ferme. De nombreux smplacsmenta, le kong des cours daan
sont, lieux de pache résoryves: Tis sonl traikt comime un champ, dont dispos, per suita do travail
“incorpard” aw w0l [e sl usagtr (waptriadnire). Cette individusliaation de dreits S'azerce
auriout sur leg emplacemants de plche mmzlos par disposilife ad hoe, st qui font 1objet. dorant
la nainon sbche, dwne explotation intenss: Malheursusament, I'sutaur mqui eal nobre unigqua
saurce pour Lontes el Quentiond rne Mit pas & difvmance terminelogique enbre le dwit excluail

7 La famille pairlarcdn
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ot individuel de superficia ot ls droit du brdfonde Cette lacune ne nous permet pas da préciser
dans qualie mesure ces droit sa détachent du droft de propridrd du patriarche. Le fuit quila
prasent trke pouvent 3 d'aubres groupes, soit comma conbre-dot, permet de (p. 33) supposar
qu'ils svaluent, toul ap moing, dane Is sane de la propriétd individuells. Holstaert suppose que
la richesse des fonds de pirche 2l la facilitd de lear sxploitalion expliquent que ces
amplacemants soient 3i nellament individuslizds,

La prroduit des picdhes enfreprises evec da grenda barrages ou des disposilifa anelogues, at
qui axigent la collaboration de plusieurs phcheurs, est rdparts sntre eur, Lea fonda qui se
pridant & de telles plches sont Bhres da tout droit d'usage individuel ... Lindividualisation des
droits mur les pecheries enl ploa prononcée chex les Elinga’, viveraina du Kuki 2 de la Lallake,
aui ng vivent que da e pheha et obliennent les wigetaur nicessairen d leur alimentation par
tronc aves les indigtmes de intérieur. Li encoen, lea groupes au sain desquels 1a proprided
foncitre e Lransmet hardditairement sont plug pedile que chez las Wiounds, habitants de La
Larw Larms ...

p. T0 - ___ Las droits dusape sxclusil défénts & des membres du groupe et poriant sar o particy
definies du territoire ont l¢ caraetirs des droika de supserficie. 1ls aont hénrdditaires au sin de 1a
familla, au sain restreint, at comportont la propriété dea auparficiss, tellen que les shamps, &t
des adificen, Lela que les Lrappes, los disposilify destinés & la capture des poissens. Ca drait st
de premidre imporlance pour touts 1a vie dvnomique des Bokdkd ...

Eilhnbr grougn: PEUPLADES IXE L'ENTHE COMNMGD - TREANG] (NGHAKA)
A i H. Borsstns

Title: Las Proplades de 1Entre Congo - UTbangd

Puhlisher: FEAA - [AL Loandon

Year 11e5A

Tl

p. M - .. Dang la littSrature 11 est souvent quastion de "riveraing”, da “gena des ooarwis™ ou de
*gemn d'ean”. Comme nous Vavens desk TRl remarquer, on entend par caa noma colbeclile Ja
population. qui a"+st fixde principalement dans la rigon marécegausa situdes smbe b bas Uhang
2 le fleuve Congo .

p- 37 - En varité, la mazss den Gema dEau serait consliluée par un grand nombre da
grenpemants dont = membres sont 1es descendants & élémenta héldroelitan: un mélangs da
l'ancianng population avec dea proupas refoulés, das dmigrés, des amsujellin ou des nhearbds,
ceal-h-dire des gane dorigine disparats ...

p 51 - ... la ségiem du Congo-Ubangi ... Cn dislingus su toeins quatrs grands groupes cultursle:
cehui des NGEANDI, celui den NGEAKA, celui den BANDU (MPANTWAD et celui des HNGOMBE.
Morticr voudrait en gjoater un cingquitme, celui des NZOMBO op NGBANKAAMABD .

Plusisurs da ces Sléments (citée par Mortier) se mtrouvent chez hos GENS IFEALT

p. T8 . Droit de pache. - 1§ sarait d'une impertance moine prande que le droit de chasse; snogond,
cay, il nest que Terement nignalée.

Quant aux Nghandi, nous savone seulement que “cetul dont an parent & gebei done Fepu a
la propricid de oet endroil ef caux qui ¥ péchent lui paient wne redemance, Ao rapide de Bay
{Banzyville), chagus rcher ¢lait la propri¢ld axclusive dune famills qui soule pouveit ¥ plecer
sy nipapes”. En 1810 Madminielrmsbon a ovdonné que chaque Tamille ¥ piche & tour de rile,
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CRABBECK signals qua cher e WGRAKA cheque femme eat ohligin de remetre
antaallenent mix granide poisscms ga chel’ du village oo patrierche “win".

En ¢# qui coricarnes lea GENS [FREAID, las preamiara poisscne capburds par un jeane homme
sk donnda & sen prrenita Tes plae proches, Bouvent an {eik 1a méme chosa lore de la noavells
saison, LUt parte de la piche eat Logjoure donné
¢ e chel du village ...

B0 - L proprided, - Mous re disposons pas de données suffisantes pour nous former une idde
claire st exncte da & propriftd mablifre et immoknlizre ches chacine des peuplades: pour loy

NGBARA toulsfois, grice A uns foude assex dalaillée de NOMNEEL, nous sommes suffsamment
Tensaignéa sur le droit foncisr coutumiar.

La droit foncier ches lew MGBRAKA est basé sur le prindpe gue le sol appartiont & 1a
communauts Un individu et senloment "propriéiaire des (p. 31) produite du sol™, Torsgqu'ils
aimit In réimuliat de son travail ou de son inidabve ..

o unl Rdividu “set propridtairs de toute In partis immeuble par incorparaton .. "

. T2 = (L Limnites antre l&a térres roepeclives de clane ne sont =n gpéndmal juoain dew Limites
radutelias, formies par des ruissenux. Cow-&l px trvuvent toujours dans, «t non pas entre, lan
e, Toau dtant la prdccrupatyn premidrs v d'une sccupalion, surtout b causs da poirson
qu'elle contient. En effex, Falimentation des NCEAFA ftant dHwebomas wn probdines animalas,
ils apprbdenl fortement ke polason, Puis, en rigion de savane, 'ena signifls paleris orestibre,
done produsts de cusilheiial .,

51 nous poavons dire qus bs comtunautE ast propriddaire des tarres qu'occupent
effsctivamant sss Mambres, ¥ tompris les jachires de rotabion normaks, ls brme e propridtd
n'a toubelois pas sxactament e mdme sane qu'sn droit europsen,. Misux ser de dire que La
communauld a "un dreit de momopola sur 1s 20l comma ccosbuenem de 1o miss en valsur par
uri de a8 cowmbres; .

. 93 - ... Deq notions aemblehles en mpporl aver Ia Mgime foncier se renagntrent cher s
GENS D'EAL ..,



ZAMBIA



ST M-
i) Lt
Tpqeg-
[T 1 Py S R P e .y 11y
w0 00 | ey poeog [FTeA- Py L L) ik s m- PFPOFITR ATy - wiwa [ -nemwg
PRI TR
TR .H..ﬂ-d. nﬁ.lﬁ_.___.__u .
Yy ‘g YUNPTHON - JLppetsti TR o i - 0] amay-
R M [mUTE- Il in nopaliurg -] e T - [ 11}
e |
Saryry- aZur] PELLE DRI
ol L nms e ] -
Hip 0 L TP pUn U “ne R A e - -y
R o2 WP U mEp M _ P - LG Ll L)
I
tad (1] i ) 15d 0] ir} L
noponpard o
L=t T PO
wecoy gy ey i ] AL oIy A Ly PP el Likri AL Wi I Oy vty SRAS










-4 -

Eihnis prome HEEMBA

Joihor: Harans Colasoro

Tliler The cumomary Lews of raoosisdon In Oeniral Afrids
Pahlishsr Junin s Investgneoes 4o Ultramar, Lisbon

Yeur: 1f5R

Teuxi

p. 185 - _ Generally spmahing Uwe Bemba are not fishermven although fish enters inio thelr
ritzad 14 and it in sapplisd to U "mfumn”™ s tribate by his yubjecis Eqoally as fish is o n
regulay itam of their diel, Rshing dosw not cecopy much of their time s happene among Lhe
Ungs of Bangwela swamps. However, naar the rivers some permane;t Bemba Rahing-villagen
are found ared Uheir Inhabilanls {shalonga) regurd Asgh s thair main sconomic means of

muben staries,

As witk the Fertility of land, fishing i alao riluslly depandent on the supsmaturel powers
altritnatad 10 the "Citumukuln” and other chicls and village-headmen. But thase spiritoal
porwers must ot be comfunded wilh any bagal claim of tha politicsl and ripael leadars over the
watsrs or fish caaght by their "umwina”. Traps, nets and canoes are individually oened and
the holder in entitled to all the Rah he catchea H an individoal borrowe o boat from ancther,
the latier being ita owner is entitled Lo a share of the fsh caught during the loan.

Unnally the permurdnt weirs are owned by the headman of that particulsr area and are
inherilad by Ohe suconssor (o Lhe herdmanship. The headman may allocate trap-holes in Ui
weirs to individuals or they may be lent io return for some part of catch. [n otrisin aress
whare Ashing in valusble tee village-handmarn musl give his parmisgion for e seiting o neta
The bast Ashing ares may be reesrved by the "mfumu” for his owm use, The Fshing righla nz
well as rights cver traps, nety and cances wro inheritahls proparty and their awner can dispose
of it “intar vivos" and "mortis cauma” at s wish ..

GCWEMBE TONOA

Axitherer; Locy Malr

Tidka: Caldvators: The Gweombe Tonge
In: Alfrican Bochechen

Publlaher Cumbridge Takvereity Fress
Yoar: 1014

Texl

g. 3% - The peopls in question are callad the Gwembe, o Valley, Tonga They have much in
commuon with their neighbeurs further from the river whom we know an the Flaisau Tong, but
while thay wers in their originel homes they had wccess 1o allovial soils capable of poraanent
cultivation without having to be followed, tha soiln which were annually fertilisad by the river
floed. As n Terult they recognise property in land and rules for its branemingden by inheritancos
or otherwise, whareas the Plateau Tonga, who expect to sbandon an area whers the soil is
exhausted and never coms bask to it, have no such rales. Moreower, the distzribukion of alluvial
soiln was diffarent in different paris of the river valley, und thin affected the distribution of
settlaments

_.. Uniil fairly raconUy Uhey planied cnly land near the river -jelels” and "kati”, the banke
themsanlvas and the flosd plaing behind them, which would bear fwo crops a year, and "unda™ s



Y

litte higher, which was only fleaded when the river was exceptionally high, and so had to be
cultivated during the ruiny seancn, As pepulation increased, thare was not enough jele and kuli
Iand for everyons's subsistence. The undp nesded to be reated aftar three ar four yours il it was
to keep ils fertility, and here, when numbers grew, peoples cansed to maintain the rotation, so
thut it begam to be worked out {p. 409 Thix pressnted » problem for poogrle wha could not
protect distant gurdena from the depredations of the slaphants and baboona; but as the
numbery of these creatures were reduced by hunters with guna, men ventured forther and
began to make pardens in the bash, called "temwa”, from “kutems”, to cut down trees, At tha
time of the move meny of thest gardenn in the Upper River region, where tamwa cultivation
staried first, ware miready losing their fortility, but they were 5ti1l the main vource of
ebwiskence for the Middle Rivar people ...

All thrrugh the valley, nut particularky in the Upper River, thare wan a constant danger of
famina from all worts of hasards OF courss the vegaries of Uhe Tocal rainfall were Uwe most
Tmporiant, but here wors also irregulsrition in the river (p, 41) Mood, the conssguenon of
vaTiations in the Tain higher up or in Uhe tribulary beaine, Toeal rainfall conld ba ug to LYPrRgE
end vt its diskribution distsbrous. ldeally (here heve boen s shower avery four or Ave dmy; if
inalrad four-fiflh of tha Lotal fell ¢n an snrly day, the grain could b scorched in Lve ground. Or
oo much rein might fall late in Lhe growing stason and make the plants rot in the Fround; or
it cowld Fall when harvested millat heads wars drying en the ground, ss that they grew muddy.

The allurial gurdans depended on the tGme and height of the flood An sarly Dood amald
ruin slanding eropa, A low Aot woold not inandate Uv whols Aren thst shonld have been
Planird. If n good floed went down L early Lhe upper Level gardens would ke parched befors
the crope could ripen ...

P 46 - In every nnighbourhood Lhers 10 & shrine whers people go to pray for rain to the apirita
of Lha firsl comers to Lhe arca. 1l custdiam, the “rikatange”, is suppoesdly & watrilineal
dascerulanty of the first pionoer, and has inherilad the b ades of hia predacsssors .. .

In deciding che time for all Gvess activitien the sikatonge sought the advice of & prophet.
divinar halimed to spaak with Uve voics of the "hasen pu™ spirits who contral the rain; mch
prophet were gflen women ...

. 4T - When he [Scuddar) was Lhers ha chwarveed that in the sonservativa Lpper River, where
the sikatangn was still Laken sericualy, peopla plantad in good Goe far the rains, wherees in
the Middke River many left their planting too lale and lest the barmeflt of & record fiood

Eithnie pyoup: A

An Lhur ML.A Jurpan

Titls The la-Tonge pooples of Narih-Weatern Rbradegia
Puoblisker: EfaA - IAL Landon

Year: 1538

Texd

p. 34 - . Formendy, no individual hed proprielary rights in land. If & man wished to clear or
<ultivata land he was ohliged by custom wnd prectics ta dblain the permingion of thome villagmra
whese lend adpined the plol he wanled for himsali ..

Pishing is an important oocupation. The Tla construct weir far trapping fish, 2nd dan some
af the small streams which &ry up during the dry seasan, the Sk baing neaopeed tut whem Lhers
in & litlle waler leA. They also upe Aah:-baps shaped like conieal hanksts
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p. M - Catthe, wives, alaves in former Limes, and personal property, b no land, may ha
inheribed ..

p. 35 - The Nla have never had any eentrlicsd political orgunization or & paramount chisl cvar
all pelty choefs. Tha country was divided into abogut B) commyney {cishi] each under ita own
inderpandent <hief ..

The territorial bourdaray bedwsen "cishi™ wers airicily damareabod grwl were treabs] wilh
ritnal rexpeacl Moving or sllaring a naighbour's harder marks sometimes Led b a0 gocbreph of
wariars betwesn Lha bwo communitien. Trespasa on anothér semmunity's lend was puninhad In
order to hunt er Ash & sbranger had first to sk pormission and then b achnowlerdgs the

privilege granisd him wilth o portion of the prine (Gmpaizs) ...

p. M - Tha chief iy Uhe father of the community, mainksining its interasls AgAinM rubighbaouring
commgnites, seblng tha disgr b of his people helping to pay U dedals, KLy duthes and
reapanucihiliten include tha allocation of new grazing grounds (he could not akter the
distribution of Lhe old), and Use admismon of reection of strangens; in cetain cases he coukd
demand a tax He satiad tha dais for Lhe coremony of sending the eslile to Lhe viver, and for
thair return __

The community has joink rights t» the land it cecugles and o all nalurad products of tha
land and tha rivers Aowing through it, trees, Fruit, game, and Gah. Tha rules governing righla
to land ware, howaver, never pracisaly formulelal, Lhere being no searciby of land ..

p 41 - The Ila belimved in a suprame heing, "lezsn”, who wes aasocisbad with the sky and with
rain-giving ...

Evhn ke grooge LOZI

Anrhege Max Glorkmoan

Title The Lok of Barotseland In Morh-Weglarn Hhodacis

In: E Colaomn, ML Cluckman, Edilory,

Tider: Eeywpn Triles of Britiah Conbal Afrea

Publigher; O P London, Inr The Ahodes Livingstons Insthhois, Mambem
Hhmteala

Year: 1881

Texi

p. B - .. The Loxi have therelore to uild their villeges on mwands in the Flein, which € pome
artent ctand above D Mool wetars

Tha number of peopls who can regida on g mingle mika ia imde) in sddition by he atoeunt
of garden-land and the fishing-wies which ars atbached to gach mownd .

Tha weters af Lhe main river and its tributeries, el of large pane in the Olain which
probehly wre cul-off mearwlers of the rivers, can e Ashed by any tiember of Lhe Bavotae nation,
But cne the banks and shallow goia ofT the rivers and pans and in tha shallow depressions
which scors the Flein and up which the Moed finds iie earlieat course ors vilaable fishing-gites
whare fish can be isolalsd and tragped in Tesd-ferces and earth-dame, Other dame ere built
Ewetwreety the higher pourts of the Plain. Al thess sites are attached to particelar villages ...
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p. 10 - ... their rescrces conmisl of amall areps of lend or water which are Arbas] phwt the
Flain and which have to be worked from the villages bailt on mooands gimilarly scattered.
Thess romeurces ave worked in perpebuoity ...

Since the Lol use their sites in perpetuity, rights of ownershlp in them wre precissly
defined in & complicased puttenm ...

p. 61 - _ We have soen that the Laxi idenlify their kingship with Ussir land wnd thal each king
at hin inelallabion is beought into aomtract with the yopernaturl poees of the land and after
death #nters into thess. In mddition the ways in which people satle and work the lend are part
of & srrbam of socinl relations which sgnin iz deminated by the king. It is Drough this system
of land-holding het L two hasic selas of Loz relationahip - polition] and kingship - nre
mainly integrabed, in the village and the pogition of the village headmen,

Al Lowi land and el ite prodypeis belmg b the nation Ghrough the king. Though one right
of Loxi vitizanship in a right to building and arable land and the use of poblie landy, it jn by the
king's booncy What hix subjects live oo and by the land, Commoners rink of Chameabrm an
permanantly indshcsd to the king for the land on which Lhey LEve (o 620 and ite wikl gnd
domesticwbel prodicis which mstain tem

Tha king ... ultimately ha hes a right in svery pieos of Loxi land ... and ha must allow
every subet to fish in public watars ...

The king thus gwns Lhe land as trusies for hie paople.

The king's holdings of land as part of the kingship arm vary large, partirularly in Wbw Plain,
bt alsc in the provinees. Many villages, gardens, Raling-uitss, pans, reed-hedy, aro socifically

his ...

p. 63 - On imperiant mpn of this cemership in Uw canaly which score Uwe Plain and which
have boets dug st the onder of auccensive ings, Each king should dig such  canal, ko maka
ey tha travels of hin people, an his disinguishing mark Ceiswo™) on the Lend itsalf

Laxi have sacurity in Lhair holdings within & wel-eotablished and deflned system of law,
sdminigtered by an arganined judicipry and sxecotive, who ore alert to protact this security and
ke prawmises .

Anihor Max Ghuckouan

Tiile The Ldeas lo Barcles Jurlsprodence

Publisher: Institcts for Alrlcen Bindise, Unheersity of Zambia, et
TUnlverticy Prems

Year: 1

Text

p 81 - ... Agmin, among tha Tonge Lheve are whallow pane of watar which are stabbed for fish
by batiutd of men in tha dry season. Anyoos in a defined locality about cach pan may
participate and take hiz full cutch, Similar pana in the Bgrotss plin are held by the king and
ather royals, by councillens’ titles, or by familisn threugh their eppointed heads, Their haldinge
in thest pans sntail two rights ooly: (1) they may set baps et paitable peints an the pan's
margin; (2} they may appoint & day when anyons who wishes may come to stak in the pan,
subgact to paying & recognized proportion of his catch to the pan holder, Afler the Gt day
therm is oo taxing, pnd I the holder stabs in the pan before this sel day he losss his right Lo
claim u part of the initial catch, Thus, as ageinst the two vights of the holder deseribed above,
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mury mamber of U 1ribe is emtitled 1o fish with nets in Lha pan, to slab for fish on the
appainted day subgeet te rendering & share Ly the holder, and hareaPler to slab as hie ploases.
The pans are naifher privately owned nor communally owned, buf certain rights Lo Gah Lhem in
various ways are hakl by differant people ...

... evary member of B certain social group can claim Lhe right to be given a garden to work
privatsly and to make cortain vee of public lands or waters. Once he Laken over products frotn
Lthesa, Lhey are Mas ...

P B4 - ... Thus bemdes the Ring's ritual guardianship of the whole 1and, his secular ownarship
in always manifest to Lhe Barctsa in hin awn villages and zites. One imperlant sign of this
cwnership is the canals Lhet soore the plain, dug at the ordars of succeasive kings. Each king
shoald dig such & canad, to Macililate the Leavala of hin pecpls, B2 hin distinghishing mark
Cwimupes™) ot the lnd iteslf ..

Paurotss have security in Lheir holdings within a well-aplablishod wnd well-Sefinsd sy stem
ot law, sdminigtered by an orgenized judiciary and exeoative who ate alert o prowect hin
security and ile premises

p. B0 - ... Righls to use varions parcels of land are righta to cultivete, to pastura steck, to Fish,
to hunt, or & oollest wild products |

p. 99 - . A laruler can reclaim hin land at will bt he mugt give reasanable notice of his
intemiion to de so before Lhe next productive sasson betgine, to enable tha borrowar to sk for
olher rasoarces. He is mlso barred from reclaiming his land entil tee borrowar has axhaosted
the rewanls of his improvemants - whether this be the clearing of bushland for garden, Lha
manuring of rther gardsne, ¢r the building of & fish dem. Tha parid of ber of action ia
determmined by the fudges’ decision on how long it will be befora the cleared garden should bae
allowed to revart Lo Fallow, or how long the amount of manyring of Lha scil will increass yislda
fmmually thres yeare), Tha juldges work here from their own experience na cultivator ..

p- 100 - The are many restrictions in the public interesl on how an African may use his estata
of proeduston ...

I heve reccrdm] & case aznong the Tonga where o man who had dug w wall in hin ganlm
had to replace n cow whith fell into hig whilke graring on his maiza elalka, since everyons may
put hin éattls to cat anyone’s maices stover. Among the Sarotse, (ribal lawa fne o man whe falls
Fruil treen and, latterly, parsnt bush oees, and a8 man whe neglects to dig the channels in his
drained land and thus spoils the parders of his neightours may be fined and ullimalasly
axproprintad

The working of tha Land and the appropriation of ite products within chis syslem of land
Lenure are highly individualistic. In tha use of public land and walers, immediately w man kills
game or fish, or collerls fruits or wild vegetables or medicines, or gathars thatehing graga, clay,
iron ore, bark for rope, sle, these Fruita belong to him, thouph he use cham in aertain
customary ways which aften entail sharing ..

p. 102 - [n Laztand, there are ceriain siben Tor Ash braps thal belong Lo individuale. No one sjse
may trap there. & man must feed all has wives from his trapw, equally, But whila he is beand to
ghve sath wift & parden, and ahe may claim divorce if ha doss nol, he would be foclish to give
pach wift & trap site i hie fah dam. For fish are uncertain things, and if one wife hed plenty
of fish frafo her crap while the others had none, & witehergA charge would soon flare out __

Among she Barnlay, game amd figh in pubdic waters and wild fruits belong Lo the ribe,
throngh the Ring. That is, gresing land, sirelrhes of water smd rivers, treas, grassas, and
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roinaral depewits are ot granbad b any individuad, but anyone can exploit tham. The king
holds the estete of sdministration; svery subjes has & right of praduction

p. 113 - ... Land in & ¢varywhere & basic manng of praduction and henon highly valusd. Thin in
prorhaps exwrially marked among & people like tha Barsins, whe {ae cultivators, hapdnmnen, and
Gshera) live almost entively off the land and its waisra

o 188 - ... in Barotssland ra swik lien Mor damage caused aecidentally by fire or watar which,
aay the Bargisr “are other chinfe” - 1o, Uw damnage they cause 3 conxidersd to e en act of
God (Arean and deliberate drowning wre punishable! ..

The sbonlute denind of responalislicy whers damage (8 caused by Are or water peems
peculiar to the Barotse among the Northemn Ehodeasian trikes .

Elhnic grooge PLATEAU-TONGA

Anthorm W. Allan

Tids Land Holding and Land 1isage and the Platsan Tongs of
Mambobp Digiricl, O.0.F, 16048

In Readingy in African Law, Ediled by E Cobran and NN, Rohln

Fublisher: Frank Cam & O Lid.

Yomr: 18P0

Text

p. 3LT - Graxing crop stover. Prvate righls in sultivabod land lapee afler barvest and catile
muy grass freaty oft the ¢rop stover in anyone's gerden. No man mey raserve the stover for his
own ealls Thin lapse of individual rights afler harvent ia clearly illostrated by a court caae of
which we oblainad a recrl The defendant in this cass was 8 man who had dug a well in his
garder. Afler harvesi n cow belmging to A tixighbour fell down the well and was injured. The
deferulant wan held reaponaible for the injury aed was ordersd to replaos Lhe heagt {Chisf
Binmundu, Cass Mo, 17 of 1944353 ...

p. 34 - FIEHING RIGHTS
Insuffcient enquiry wes made inta Uhess .
A finhing-wisir was vigiled in the Magoys River naar Megrye ..

It seweria that Bw weiv-holders own the night 1o make a weir in 8 certain undefinud stretch
o river, ahd can prevent others uilding near his wair upstream. Informants stressed Uhe
upstrenss ban ...

Thers arw no boyndaries belween tha abrelehen of diffarent holdem ... . ..,

Lnftwnants said they had never haard of n disputs over these rights.

The pocl forming alwwe the weir does not balang to the weir-maker, Any womin of the
country {(any local limitation?) ean Fish in the pool wilh a scoop-haskst (ursla) or with shrimp
nts or handhold basieet: men can mab or use hook-and-line or haskets Lvere. Informants phced
A piint sbwat Ave yeards above e weit beyond which trespasa wenid lead the heider 2
complain thal his traps were being spoilt. He would not protest i small children fshed thers.

It in therpfore clear Ubet a1l the weir-holder owne i3 & right to maks a weir st & certain
paink



- 437 -
P 35 - . thin seams to give this men the right to inherit the rights to make the weir .

- the men of the neighbonrbood are summoned 0wy whom?) Lo fish pans on & cartain day,
There are po panhalders who Lake o proportion of sach man's ealch s in Barctssland, but anly
men of g definad locality can attend (on the first dey onhy?} Othears are driven away. Each man
herps lin 0w cawch ...

Auahirer E. Colsan

Tidlee The Flateau Tooga of Norihern Rhodesla

In E. Colaon, ML Giwekragn edifnrs

T Hewen Tritwes of Brilish Copbryl Africe

Pabd Laky et 0.ILF. Lomdon, far The Ehodes-Livingsinoe [ostinke, Northern
Rhbhodesls

Yeur: 181

Text

p. 118 . ... Tha village, {hen, axista ps n real unit, but ila role ia & reetricted one. It in e
reqidence group, & "asipl” growp, [t in not an eccnomic wnit

. 112 - [n a senwe a village does not even exints ay @ Lerrilarial unit, though it has a spalial
digribaton. It s not endowed with landel properiy, thaugh it has a cerlain ansocdetion with
the parlicular aren upon which its hula are built

The headman cannod allod land, for the possassas none sava that which ha his clesred
himself, he zan merely point out to the naw-comer land which has no previous clait apon it,
unless be can spare a faw ncres of hin Babds ..

p 120 - .. Paature, Lhe gathering of wild produce end firewood, the cuthing of pobes and
thalching-grasa, the digging of clay for potbery, and sven the wse of witer-hobes ave opor ta all,
Lhough it 18 neturally assumed thet B man will ssak theas sé closs 1o his dwellings as posaible

The upe of rivers and waler-hgles seema Lo vest in Lhe neighbourbood sand not in a
particular village. When wella have beoen dug ey belong to the men who dug them and who
Lawp tham ih repatr. Sowone whe gans & villags does net gain from his readdence any right s
use the wells, Lwough the cnminm will uauslly an makker of oowTeky sxtend hum an invitalion to
Foin i Lhe use and upkesp of the wells ...

B 1EP - A clan owma no property; it controte no territory; it has no recognissd Jeaders; it han
no ritael emtres or specinl riosl peeagiona

The ritual leaders of the main cult, who wers the most important men in pre-Europsan
days, wers drawn from meny clans . .
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Anrhog M. A Jaspan

Tilla: The [la-Tongn peoples of norih-westarn Ehosderia
Pabllakwor EBA - IAL London

Yo 1944

Texl

p. 45 -, Theough in U past land for the Tonge was practically a frem good, nefther sold,
rentad nor inkerited, Uhe new conditone, of cash-crop prodacton Rllowing on Lhe elisnabion of
much land by Evropeans have resullsd in an incipient but growing land shorlage .

p. 47 - ... Some Tonga Ash on the Mageys Ngweni and olher rivers by meann of waira, traps,
and spearing. Fishing on Uhe Eafor is and always hea hewn 8 monopoly of foreigners ..

P B - . Rights b5 land ave atill regerdad as attaching anly to U producticn of the plantsd
crop, the land reverting to commeon pastirage aier the harvesd.

Land sales are still pol permited, bt lang ia beginning o enter into inherilarnes,
especially ginga “the big farmers have inveslad in parmenent imprevements such se dame,
welis, and greharda”. Consequantly thia has sdd fores to U request of some Tonge Lkt thay b
allowsd Lo make wills __.

p. 5T - . The Tonge rain cult was Lhe most outstanding ribual and cultaral faatore of Uhis
peaple. It hps been aaid Lhal only hrough the Tain-shrine communicy was 8 rudimentary form
af community organization made poasible ...

Thess rain cults "erganieed emall groups of villages for corporats activities and were abla
Lo imposs sanctona on offences egainet their rulas, but there s ne erarchy of shrines
argenizing the various separata cult didiricts into a counlry-wide system which could incegrate
the whaole of the Tonga peapla”. No wan thers sny assecigtion betwsan one shrine and snother,
or any integraticn of colts, Earh shrine had ita ewn rules.

The whola eontmunity was expecied Lo parlicipale in the rain ribuals and the harvest
coratoonies & ucelaced wath them. Fuilore to do se war mat with threats of snsuing peneral
dimastar .,

Colsan belinves that Lhe Tonga attilude Lo U rain rituals “mus refled B despreatard
tendency wmong the Tonga to squats rain rituals with politicsl integration” __.

Auchor: HMarana Oolesrny

Tilla The curtomary laws of nencpeylon in aenitrel Afirles
Fabllahrr Junta ds Inveorigeooes do Utramar, Liskos

Year: 1600

Texh

b Gb - LAND - EFFECTTVE OCCUPATION

... ity the setting up of Native Authorities in Tongs country, Che land was individually
acquired through effeetive ocoupation, There were no land controlling authoritiss under tha
indigencus system and Ghe village Issder was only sshed (o cortify i Lhe sres intendad for
eultivetion wea ahrendy under the osmership of some one else ...

Land war sbundant an fartils _,
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p. 72 - FIBHING IGHTS

The Tonge wre not pood fisheroen, Their miin sconomic sclivity is agrienlbure couplal
with satle-hosbandry. An individusl may, howmer, make & weir it cartain arans of the rivar
and this enbtles Bim to prevent othere from building their weira up-atream. The ben is
cerbxinly related to che provements of Lhe fish and the first ona to select an area may ksep it
for indefinites poriod of tinee. There 16 no fxed limit t Lhe distance between the weirs and aach
cape musl be decided on its own merits ..

The operabion of weirs iy sprried out by Leam, Normelly an individual is ssaisted by his
sorin or clope relatives and membership in Ehe team entitlen thetn b0 ask e a pifl of Bsh csupht
every day. The metibmrs of the Laar Al have o preferential right to inherit the weir and baps
pfler Use dealh of ith vwner.

Tht cwner may transfer hin rRghts to Lw weir permenently or temporarily wilh tha consent
of the other members. The cwnar een, if he chooses, abandan the 3ile whan thoge whs warksd
with him will have a right of pre-emplion Ly eecupy it in ordar of seniority.

The women may at any time calsh fish with basksta, aven in another's weir wilhout the
permingion of its owmer, boeause this method of fishing is nol regarded gy treypagaing .
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Eihnie groupe NDEBELE

Anchor: AR Hoghes and J. van ¥elwm

Title: The MNdebale

In: A Kuper, AJ.H. Hoghay, J. van YVelmen The Ehoon and Mdebele of
Eoolbhern Bhodegla

Publizsher: EHA - LAl Landne

Year 19

Text

p. &) - Borial Organisation wnd Poldical Syetam. Tha Kingrom

w. Thtry wpemk of 1893, whan tha kingdaomn eama to an end, a3 tha time "when the country
was destroyed” .

p. 88 - Land tenure. The literature denhng wrilh the bradibione] argeninption of the Ndebale
unfortunalety gives very litlls infbrmatisn about the ryslem of land tenure which exiseed before
1893, arel Lhe changes which have occurred since that date make it wall-nigh impoasibla i
recongiruct the delailed workings of Lthe old syslem from Lhe ofte wxisting today.

[ soatan that any myatem of rights over land that had operaled under Lhe rle of the Eoxwn
bambs was swepr away completaly, and that tha Ndwbele king Lok to himaelf Lhe right ta
allocate land an b saw fit. Tt in said that he would allocate Inrpe blocks ts each ragimental
Lown, some for praaing and one large arsa For Agriculbure. Thie last wee then divided up by the
ehiefy and headmen betwaan Lhe heads of Lhe variouws Families in the regiment __.

RighLy could alwg be ahiained by clearing virgin land, the initial process being Lo pollard
treen arcund the prag, which it wag intended ko clear |,

Eilhnic groap: SHONA

Anthore JF, Holleman

Tiile Burve Hhory Triley of Bogithern Khodosls

In: B Colmm mnd ML Cluckman, Edliory Beven Trei s of British
Cantral Afrkea,

FPubllshar: The Hhodles-Livingwiones Inrtitubs, Norihern Rhwodegln, O,
London, year 1861

Taxi

p. 367 - Burfape weter vamping u problem, we vivers and streams crossing Uhe country lose moat
{sometimes all) of their water lowarde the end of the dry aeason (May-Oerobsr), Thire are
relabively Tew springs and pane ... people have found it Adfcult in some parta (aspocially Snbi
Reserve} bo Amd water for Bvestock or aven domeastic use ..



A J.F. Holléonan

Tilde Hhona Cuwpnmary Law
Publlgher; Manshegter 11 P.
Yeurs 102

Tl

p. 3 - Local Chrganizalion. Tribal organization s hesed o three different local units, tve higges
of which iy the tribe (nyikascounby), which ia divided ints several tribal wards (dunhu; pl.
matunhn), whils the poprulation of ench dunhu is grouped togeiher in seperata villages or
kraaly imusha: pl. mishe} ...

p. 11 - .. the tribal ward has & well-defined termilory ...

p. 12 - A study of Shone land tenurs reveals that the werd funetions primarily as » land unit.
It ie the aulonsmoys ward community which, as & well-defined component part of the tribe,
holde the comtoanal right over r tarritory within ita boundaries. It iz a8 &n acosptad and
sligible metiber of this community thet & person mey make use of tha lund for building and
cultivating purposss. When this heppens the communal right of the ward appears 1o be lergely
maspended fromt aress actually held and use by member villages, while it ramauns in forca
throughout the rest of the ward tarritory on which no mch individualized rights are veatad.
Thass Lattsr portions thus remain available for tha reasoneble requiremenis of all werd
mutnbers and may be usad collectively for graxing purpeses, while Lhe najural resources
fhrewood, wild fruits, horey, water, game, Dot cley, otc. ) may ba used by them __

p. 13 - Eviderse (hat the right a village may have is nevar quite free fram limitatioos dus to
the comomunal rght, ean be foand in Oy ducy of villages to allow non-members accesz to
surface waler within their ares, or passage throogh Lhair kraals or fieldy (provided, of coizrss,
1har no damagen iv done to propercy), of 1o pick wild Fruik and berriges frem trees or shrube
atanding on or near Lheir allotments ..

Ax representative of the ward somminity the ward headman is primarily mesponsible for
uphalding the communal Fght ...

He is further sxpecked to Lake action in arder bo protect the inlerests of the community
agninat mnlawful use of the common barritory by ward members or strangers. He i the ctvicos
arbitraler in tand disputes hetween villages ..

p. 14 - In ime of drought, end frmerly g Lhe beginning of every new season, a wirnilar ritoal
tmulrwerera = a kind of thankighnng cslebration) waz hald Lo aai for plendiful mins ...

Ax Lo H. Eupsr

Tilla: The Shoma

I H. Euper, AJ R Hughes, J. van Valaen, The Bhwone and Ndebeles
of Bouithern Rhodscds

Pahllaba ESA - TAT, Loanadon

Tenr 16afed

Tecxt

p. 2 - If un individusl stale from ancthar tribe the Tightful ewnar might wait on Uhe borders of
Lthe thisfs txibs and seize Lthe firsi slock he could. 1f the tribes wars niot on friendly terme, Uwere
would ba nio redress, but i the tribew wers Friendly, Uie court of ona chiefs wes open Lo the
malnecis of the other, and ot chiafa woold enforee sxch cther's judgmants .






ANNEX I

Ethnic groups by connbry






TOUAREG

ANGOLA

MALACAS

NKHLUMEI, HUMBE (NYANEKA-HUMBI)
OIAMBOFAMBO (ko NAMIBLA)
OMMBUNDU

BENIN

ALZ0), FON, MAGO [CERCLE OrALLADA)
NAGD, DJED]

BOTFWANA

HERERQ (aloa ANGOLA, MAMIBIA)
TEWAMA, BATSWANA [alo BOTEWANA, SOUTH AFFICA)
BURKMA FASD

M55

C-AMEROOM
BAMILEKE

BOULOU-PAHOULN GROUP
MASSA

CHAD

BARIMA-Royame du Baguirml

KOTOMO {aln CAMERDON)

TEDA-DAZA

CONGO

OGO NORD-OCC I DENTAUX - YORBE, DONDO, LAAD, SUND|
and KOMNGO [also ZARE and AMGOLA)

MBOCH! [Cuvetts)

TEXE

EGYPT

BEDOU {EGYPTIAN BEDOU IME]



- A0 -
ETHIOMA [IHCLUDING ERITREA)

ADGHEME MELGA gl SERAE region (ERTTREA)

BENI| AMEHR (ERITHEA - BATA LOuriry)

BOGOS (Bm Tamh] - BET TAQUE (Haina!) [ERTTREA)

BOFANA (GALLA) - (ETHICIPLA, alsg KENTA])

GALLA (ETHIOPIA also WENTA)

HAFAR (ETHICIPLA - High Plgloau)

FEOPLES OF SOUTH-WEST ETHIOPIA AND ITS BOADER LAND

GAMBLA
WOLOE [aiso BENEGAL)

GHANA

ADMMNGM E

AFAMN SPEAKING TRIBES (ASHAMTI, FAMT], AKIM, KWAHLL, BROMG, AKWARIU, AW APIM)
AdHANT

EWE

QA SPEAKIMG TRIBES

ClBOouUTE

AFAR and 55A

GLUMMEA BISSAL

FLELA
MAHDINGA - FELUPE

WOHY COAST

e )

BETE

KAGU {amn LIBERLS)
SENOUFO

KENTA

ITESD

JIE and TURKAMA
AR LS

KIsLYLU

LU

MAMD| GAGUP
TEITA
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BLAL &AW1

CHEWA, NGOMI, TAD, TUMBLRCA, TONGA, HGOMDE, NYAKYLESA, MANG AMLIA, 1 ObiWE

MLALI

BAMEARA - BblANAN

BOZO

DOGON (KADO) {(CERCLE DE BAMDIAGARA)

MARKA, SARAKOLLE - {CERCLE DE NIDRD)

MALRE - {CERCLE DE NEMA)

AONGHAY [SORKD, SORKAWA} (also NIGER, NIGERIA}
EONIMKE

TOUCOLLEUR - [CERCLE DE KAYES)

MALIATTANIA

MALIRE [Baks du Lerwriar)
TOUCOULEUR (alen MALL SENFGAL)

MORGOCO

BERDERE - TRBLS ZAYANES

ZEMMOUR - MAMIEIA

BERG DAMARA, HOM-DAMA (glzo ANGOLAL

HERERO SPEARING PEOFLES OF KACKOLAND (HIMBA, HERERD, TJIMBA-HERERC,
NDAMURAMDA, TEWMBA-ZFIMBA, HANKADMA, THWA, TJIMBA-T)IMBA., OVAMBO and ofhars);
HOTTENTOT; [also ANGOLA)

MNAMA

SAN [MUNG, ZHL, BUGHMEN) {alko BOTIWANA, ANGOLA)

DENDI {Cards de Cosso)

HALISA

MADLIRI

PEUL WoDaaBa, PEUL Bonoe fakss NIGERU, CHAD, CAMERDON)
SOMGHAY - SORKAWA - SORKD; (alse NKGERLA, MAILL

NIGER - TOUAREG TOUBOU-KANDURI

AMAMBRA and IO STATES

BASA [BASSA} nchxiing BASA KOMO ard BaSA KADUNA (MO Migerts)
IBO-Spaaking Feoyhs

KE3BIRA, KWOTTO |Nigar-Banus Sonfhencs|

WEBL

IMTSEKIAL, AWOR!, [LAGE, LW, LRHOBO, INEME, UIZIA, EKFERL IFEKL (Nigera dalla)
Ondo Province

LURHOSD

YORLUBA (alka BENIM, TOGD, GHANA|



- 447 .
AW AMOWA (nciuding BURALMDI)
BLIHA

SENEGAL

OULDF DU CAYOR, OLLOF MUSULMANS [Banl), WOLOF RURAUX
SERER MOME and SERER DE LA PETITE-COTE {THIES)
SENEGAL - TOUCGULEUR [Cavcla da Malam)

SIERAA LEDHE

TIMME, MEMDE and LOWKDC

SOBLAL LA

HAWIYYA, DR, DARQD, CNGHIL RAHAN-WHY, TUMNNI (Soutihen SOMALLL)
PASTORAL SO ), Darod (Ddr ean, Ogarkan, Migeren, oibars, Dighll, Hawya)

SDUTH AFRICA

BASUTO - SOTHO
NDEBELE

SUDaN

BAGGARA [Modham Darur, Korham WKardomsn)
BARI - jMongalia Prosinca, alkso LGUAWDA)
LAMNGO (Mongalla Provinca, akks LKGANDA)
LULUBA

MOAL [Momgalla Prowvinos) (ain UEANDAY
HLER

TAMZAMNIA

ARUSHA

CHAGGA

HAYA

ILPARAKLYO-MASTA] (g0 KEMYA)
MASAl {Spricutural) (also KEMYA)
MASA] {pasioraksls)

MERU

SOMIO

SUK LA

SWAHIL -spaaking peopla of ZANTIHAR
PEOPLES OF GAEATER UMYAMWEZ| [(KIMBL), MOMOMGE, NYAMWEZL SLIKLIMA, SUMBWA)



LPGLAM DA

BUGISU, GISU
GANDA, SOGUA [BUGANDA-BUSOGA)
KARLMCOJONG

LANGO [also SUTLAN)

NYCRO, BUNYORD

SEBEI

TORC

IMRE

BA-KUBRA

BEMA BAYASH

PETIT EKDMDA

LUNDA (aksn AMGOLA]

MM, Bolusld i

FPELUPLADES OE L'BNTRE CGOMNGE - LIBAMGE [MNGRAKA)

ZAME LA
BEMBA,

GWEMBE TOMGA
L&A

B ATEAL-TOMGA

IR ARWE

MOEBELE
SHOMA, MASHONA






	Algeria
	Angola
	Benin
	Botswana
	Cameroon
	Chad
	Egypt
	Ethiopia including Eritrea
	Gambia
	Ghana
	Guinea Bissau
	Ivory Coast
	Kenya
	Libya
	Madagascar
	Malawi
	Mali
	Mauritania
	Morocco
	Namibia
	Niger
	Nigeria
	Rwanda Including Burundi
	Senegal
	Sierra Leone
	Somalia
	South Africa
	Sudan
	Tanzania
	Togo
	Tunis
	Uganda
	Zaire
	Zambia
	Zimbabwe
	Annex 1 Ethnic Groups by Country
	Annex II Bibliography by Country and Ethnic Group



