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1. INTRODUCTION

The U.S. Gulf of Mexico Fishery Management Council (GMFMC, hereafter Council), under provisions of the
Fishery Consevation and Manageme#ict of 1976PL. 94-265), is responsible for management of species within
its geographical area of authority: approximately 264 thousand square miles in total with a continental shelf that
ranges in width from about I8iles of the Mississippi River to almost 200 mile$ west Florida (Amendment 1).
To manage a given species (or groups of species), the Council must first develop a Federal Management Plan (FMP)
and submit it to the Secretary of Commerce for approval.

The Reef Fish Fishery Management Plan (RFMP) was one of the first FMPs developed by the Council. It was
submitted inAugust 1981 and approved by the Secretary of Commerce in June 1983. Implementation of the Plan
was initiated in November 1984. Reef fish identified and managed under the original Plan included 14 species of
snappersl{utjanidag, 15 species of grouperSdranidaég), and three species of sea basSeggnidag. Subsequent
Amendments to the Plan added five species of tilefi@ran¢hiostegidalg two species of jack€arangidag, white
grunt Haemulon plumieji red pogy (Pagrus pagus), and gray triggerfistBalistes capriscys The goal identified
in the original Plan was “[tjlo manage the reef fish fishery of the United States waters of the Gulf of Mexico to attain
the greatest overall benefit to the Nation with particular reference to food production and recreational opportunities
on the basis of maximum sustainable yield as modified by relevant economic, social or ecological factors (p. 2)".
Pursuant to this goal, one of the primary objectives set forth in the Plan was to rebuild declining reef fish stocks
wherever they occur in the fishery

While encompassing a & number of species, the majority of the Councéef fish management activities
have concerned red shapp&he fisherywhich is tageted by both commercial and recreational fishermen, is now
known to be heavily overfished and evidence of a decline in adult population was documented as early as 1979 at
which time the fishery was primarily supported
by younger fish of ages one to three (RF
Amendment 1). The overfished status of t
Gulf of Mexico red snapper L{tjanus
campechanysstock is the result not only of
excessive amount offeft but also a high lev
of bycatch mortality associated with shri
fishing.

Trends in commercial red snapper land
have recently been provided lyaters (2000
He indicates that published landings
available since the early 1950s on a regular
and on a less frequent basis back to befor
1930s. He suggests that commercial Gu
Mexico red snapper landings increa
throughout the 1950s and peaked in the
1960s to about 14 million poundsrarally. Thereafterlandings declined steadily to less than 3 million pounds in
1990 (Figure 1). Reasons for the decline in commercial landings include: loss of fishing privileges in Mexican
waters, declining red snapper stocks, and regulations designed to rebuild the declining sitetss Z000).
Increases in landings in more recent years reflect tgerlguotas given to the commercial fishing indusiiye
commercial fisherywhich had originated in Northwest Florida prior to the QiVdr (.e. before 1860) is now
primarily concentrated in Louisiana afeixas. Since 1995, landings at ports in Florida have averaged only about
five percent of the total Gulf wide production compared to about 50% as recently as the early-to-mid 1980s
(Waters 2000).

Red snapper
(Lutjanus campechanus)
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As indicated bywaters (2000), the ex-vessel inflation-adjusted value of red snapper landings in the Gulf of
Mexico during the 1990-95 period averaged less than 40% of the 1983 level, a result of declining landings and
declining ex-vessel pricelhe decline in real dockside price since the early 1990s reflects, at least in part, the “derby
effect” that was created in the early 1990s as a result of the Council initiating commercial quotas. Dockside revenues
have, howevelbeen increasing since the early 1990s, primarily the result of the increased landings forthcoming with
the increased commercial quotas.

Despite its overfished status, red snapper continues to begibst lsavenue-generating reef fish in the northern
Gulf of Mexico (Waters 2000). In total, commercial fishermen landed $18.6 million of reef fish in ports along the
northern and western Gulf of Mexico. More than one-half of this total was from red snapper with other snappers
(primarily vermilion snapper) accounting for almost an additional 20%.

Part of the red snappercommercial quota

2. THE NATURE OF HARVESTING RIGHTS

The RFMPRas noted, was implemented in November 1984ere was no attempt at that time to directly limit
effort in the red snapper fisheryVhen the first red snapper stock assessment was conducted in 1988, hadever
snapper was determined to be so overfished that reductions in fishing mortality of up to 70% would be required to
rebuild the stock to a 20% spawning biomass potential rdifee stock assessment also indicated shrimp trawl
bycatch to be a significant source of juvenile red snapper mortality

With an increasing awareness of the overfished status of many of the reef fish stocks throughout the Southeast
U.S. {.e.the SouthAtlantic and the Gulf of Mexico), particularly red snappke National Marine Fishery Service
(NMFS) announced in November 1989 that after 7 November1989, anyone entering the commercial reef fish fishery
in the Gulf of Mexico or SoutAtlantic may not be assured of future access to the reef fish fishiile not directly
controlling efort, the purpose of this announcement was to establish public awareness of potential eligibility criteria
for future access to the reef fish resource; the eligibility criteria being dependent upon the choice of management
regime to be developed and implemented at some future date. Hence, one could conclude that this announcement
was the initial action taken towards the development of a limited access programme.
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The Council, througihmendment 1 to the RFMRvhich was implemented in January 1990, established a
3.1 million pound quota for the commercial harvest of red snapper in the Gulf of Mexico as well as a seven-fish bag
limit for the recreational sectoin addition, theAmendment implemented a framework procedure, referred to as a
RegulatoryAmendment, which allows for annual management changes (sti&iCasvithout going through a Plan
Amendment procedure.

The first RegulatonAmendment to the RFMW®as implemented in 1991. It set the red snappes at
4.0million pounds with 2.04 million pounds of tAAC being allocated to the commercial sector and the remaining
1.96 million pound being allocated to the recreational séctor

The 1990 commercial quota of 3.1 million pounds did not prove to be a binding constraint on the commercial
harvest for that year which totaled 2.7 million pounds and the fishery remained open during the entifaeyear
2.04million pound quota established for the 1991 ybaweverwas achieved before the end of the year and the
fishery was closed to commercial activities onA2@yust, after 235 days of permitted fishing activiti@he final
reported commercial catch for the year totaled 2.24 million pounds, or about 10% above that permitted under the
quota.

Given an increasing stock abundance and an accelerated harvesting rush, the 1992 quota of 2.04 million pounds
was reached after only 53 days, resulting in a closure of the commercial season on 22 Helallewviate economic
and social disruptions that occurred as a result of the shortened season, the commercial red snapper season was
reopened on April 1992 by an emgency rule implemented by the NMFS at the request of the Courtuit
emegency rule, which extended through 14 May 1992, limited commercial harvest of red snapper to 1000Ib per trip
and resulted in an additional harvest of about 600 000Ib of red snapper

The first comprehensive attempt to curtail the expansiorfat &f the reef fish fishery of the Gulf of Mexico
was enacted undémendment 4 to the RFMRhisAmendment, implemented in May 1992, established a maximum
three-year moratorium on the issuance of new reef fish pé&n#iss.identified in theProblems Requiring Plan
Amendmen$ection ofAmendment 4 (Section 3), “[t]he open access nature of the fishery has resulted in additional
fishing efort or changes in the timing of existindgat in response to quotas and in response to actual or anticipated
increases in stock levelS.he additional €brt and the timing of the use of currenfoef both tend to dissipate the
potential net benefits, which were originally forecast to result from the earlier management actions {{i)".
moratorium, which permitted the transfer of permits between vessels owned by an individual who is the income
qualifier or between individuals when the vessel is transferred, was instituted “to moderate short term future increases
in fishing efort and to attempt to stabilize fishing mortality while the Council considers a more comprehdaosive ef
limitation programme (p.4¥. Amendment, one should recognize, was general in nature and did nothing to reduce
the level of dbrt that was being directed at the red snapper fishery at the time of its enactment nor did it restrict the
movement of fishing &rt from vessels fishing reef fish into the red snapper fishery

The Council recognized the limitationdaatled to it by enactment of the reef fish fishery moratorium and in
September 1992 requested the NMFS to implement a series of measures to extend the commercial red shapper season
by emegency actioh The major provisions of the engeincy action were to establish a red snapper endorsement
for qualified reef fish permitteegio qualify for an endorsement, these people were required to demonstrate they had
caught 5000lb of annual red snapper landings in two of the three years 1990-1992. Permitted vessels with this
endorsement were allowed a 2000Ib possession limit of red sndgeffish permitted-vessels that did not qualify
for the endorsement were allowed to land 200lb of red snapper per trip. During theremeule, transfer of the
red snapper endorsement to another vessel owned by an income qualifier was allowed but not transfer to another
individual. The emegency provision also created an appeals board to handle disputes arising from the 5000Ib red
snapper landing requirements (Section 5).

1 The RegulatorAmendment also contained information on the intent of the Council to reduce red snapper bycatch in the EEZ
by the shrimp trawl fleet by 50% in 1994 via technological devices and/or area and seasonal closures.

2 While the moratorium could have been made retroactive to 7 November 1989, based on the November 1989 announcement by
the National Marine Fishery Service, the Council chose not to do so.

3The term “income qualifier” refers to an individual who documented that 50% of his earned income was derived from
commercial fishing activities and used this documentation for obtaining a reef fish permit.

4This section draws heavily on, and is often quoted directly ffongndment 6 to the Reef Fish Management Plan.
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The purpose of the trip limit was to forestall the recurrence of the 1992 derby fishery sifllaéord snapper
TAC for 1993, established under a Regulatmyendment, was set at 6.0 million pounds with 3.06 million pounds
of the total allocated to the commercial seatanaged under quotehe opening of the 1993 commercial red snapper
season was delayed until 16 February to allow the NMFisienf time to process and issue the endorsemé&hts.
emegency action, initially ééctive for 90 days, was extended for an additional 90 days with the concurrence of the
NMFS and Council. Despite the reef fish vessel moratorium and the red snapper endorsement system, the 1993 quota
of 3.06 million pounds was met in less than 95 dajhen the fishery was finally closed on 20 Mthye actual
harvest totaled 3.41 million pounds.

To provide the Council with the time needed to develop a comprehenfivtengdinagement programme,
Amendment 6, which was implemented in June 1993, extended the provisions of tjeneynearle through 1994.
The commercial red snapper season, which opened on 10 Felastay for 78 daysWhen finally closed on
27 April, total catch was 3.25 million pounds.

A comprehensive &frt management programme as originally proposed was to be implemented in the Gulf of
Mexico red snapper fishery by early 1995. Due to Council delays in selecting and implementing such a programme,
however the endorsement system was extended through®1888.season, which opened on 24 Februasyed 51
days and when it closed on Agril the commercial catch had reached about 3 million pounds.

The 1996 commercial red snapper season, managed under a continuation of the endorsement system, was to
open in February under an interim 1.0 million pound quota until 31 MakehITQ system was to become
operational on April 1996. Because of the furlough of NMFS employees in December 1995 and a continuing
resolution that provided budget funds for the Department of Commerce, hptheWeMFS was unable to complete
the work needed prior to implementation of the ITQ programme (see Federal R2giBtoruary 1996 for details).

The programme was originally suspended for 90 days with the provision of an additional 90 day suspension, if
needed. Shortly thereaft€ongress, in its re-authorization of tagnusonAct, placed a moratorium on all new

ITQ programmes in the U.S. and retroactive dates on the moratorium that would exclude the Gulf Council from
implementing any red snapper ITQ programme.

Because of the pending moratorium on ITQs, the Council, in 1995, developed and submitted to the NMFS
Amendment 13 which, among other things, extended the red snapper endorsement system throglei@8iant
15, implemented in 1998, formalized the two-tier trip limit system in conjunction with a licence-limitation
programme A total of 134vessels were granted Class 1 status which permitted them to harvest 2000Ib of red snapper
per trip when the fishery was open to commercial activiemther 579 vessels werd@fled Class 2 status, which
allowed them to land 200Ib of red snapper per trip when the season was open.

3. THE METHOD OF ALLOCA TION
3.1 Policy objectives

As identified in Section 6 oAmendment 8 to th&®eef Fish Fishgr Management Plan for the Reef Fish
Resouces of the Gulf of Mexig®FMP), a number of problems existed that limited the ability of the Gulf of Mexico
Fishery Management Council to meet the management objectives for red.sAappeted in Section 6, most, if not
all of the problems were related to the situation whereby the quota management system, implemented as a result of
the overfished status of the red snapper stock, created a derby fishery

Specific problems included (quoted from Section Broendment 8):

i.  The harvest capability of the current red snapper fleet wger liran that needed to harvest the commercial
quota in an economicallyfefient manner

ii. The derby fishery compromised vessel safety by encouraging fishermen to begin or continue trips under adverse
weather conditions.

iii. The total revenue derived from current landings did not achieve the highest level possible because the quota
system created a derbyhich depressed the average price paid to the fishermen, though lower prices may
benefit consumers.

iv. A derby fishery tends to reduce producer surplus that would otherwise be available from the fishery and has an
unknown but limited déct on consumer surplus derived from the fishery

5See Section 3.2 for details concerning delays in development and implementation of the ITQ programme.
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v. The current management system contains a number of regulations which, in aggregate, lead to high
administration costs, di€ulties in enforcement and compliance, fitéént production of available quota,
frustrations on the part of fishery participants an€icdities in collecting timely data needed to track and
manage the fishery

vi. The red snapper stock rebuilding programme couldfbetaél by possible quota overruns associated with the
derby fisheryand discard mortality during extended closed periods.

vii. User conflicts are being exacerbated bfed#ntial trip limits under the endorsement system and by the short
red-snapper quota seasons, which favor those fishermen who are closer to the resource, or have vessels that can
operate in inclement weather

viii. Net economic benefits were being eroded due to the market glut from the derby fishery and the inability of the
industry to provide a red-snapper product year round.

ix. The red-snapper endorsement system was to finish in 1995 and could not be extended because the system was
closed to new entrants. Unless replaced by ITQ or licence-limitation system, management would revert to open
access with equal trip limits for each vessel with harvest allowed until the commercial quota is réhahed.
would have exacerbated the derby fishery

3.2 Process used in determining the allocation

In November 1990 the National Marine Fisheries Service set a 1 November 1989 control date for future entry
into the reef fish fisheryThe primary purpose of this proposed control date was not to prevent selection of another
date for eligibility or any other method of controllindgoef from being proposed and implemented, but rather to
establish a public awareness of potential eligibility criteria for future access to the reef fish resbhircestice,
because it applied to all reef fish, would, even upon implementation, likely have little impact on the direct control of
the tageted red snapperfeft.

The Council, having observed the derby development as a result of the commercial quota, recognized the need
to institute a long-term f&frt management programme for the red snapper fiSh&y such, the overriding issue
confronting the Council was not one of whether to developfart efanagement programme but, ratltiee type of
programme which would be best suited for the fish@oythis end, the Council initiated drafting of an Options Paper
to begin evaluation of anfeft management programme for red snapper in the Gulf of Mexico. In addition, the
Council contracted a socio-anthropologist. (Michael Orbach, East Carolina State University) in March 1992 to
conduct a series of workshop$he purpose of the first workshop series, held in June 1992, was “...to discuss with
fishermen the problems and issues in the red snapper fiahdrio discuss the téifent forms of dbrt management
and how they have been used in other fisheries (R&sEhdment 8, p. 6)”.

A second series of workshops was heldugust of 1992 whose goal was “...to summarize the results of the
first series and to evaluate fishernsepérceptions on the impact of various open and limited access alternatives with
respect to fishermesnflexibility, biological, economic and social impacts, enforceapdityl administrative impacts
(p.6)". To omganize discussions, a list of alternative management scenarios was developed as well as a list of criteria
with which to evaluate the alternatives (Orbach, letter to the Gulf Coun@lu@rst 1992). Options considered
included: (a) licence-limitation, (b) individual transferable quotas, (c) licence-limitation combined with ITQs, (d) trip
limits and temporal openings/closures, and (e) the present management syktetast two alternatives, as noted
by Orbach, were included primarily for comparative purposes.

These five choices were evaluated based on seven criteria: (a) fishermen flefpilitglogical impacts, (c)
economic impacts, (d) sociological impacts, (e) enforcegbffityadministrative impacts, and (g) other [at the
suggestion of the participants].he options, based on the criteria were rated from positive to negative with an attempt
to reach consensus.

Some of the relevant findings of this second workshop were as follows. First, participants ranked the existing
system low on all criteriaWith respect to trip limits and temporal openings/closures, concern, particularly among
small boat fishermen, focused on the “...potential for creating “mini-derbies” with adverse economic and sociological
(safety and conflict) impactaith respect to ITQs, concern focused primarily on enforceability and administration
largely as result of the complexity of the systemeographic spread and diversity within the fishefyQs were

6 The need to develop anf@t management programme for red snapper was exacerbated by Council goals to rebuild any
overfished reef fish stock within a one-and-one-half generation pefibd.taget date for red snapper was 2007.
7 It was assumed that the 50% income requirement would remain in place for evaluation of each of the alternatives.
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generally ranked positively on all other criteria. In general, small-boat fishermen expressed concege-thaatlar
fishermen would receive a disproportionate share of the overall quota under an ITQ programmethEiliedigce-

limitation alternative was ranked the highest among all possible alternatifréle being ranked the highest among
alternatives, there were concerns “...over the potential cost of licences and a great deal of discussion over how the
original licences would be distributed at the outset of the system (p.3)”. Concern was also expressed that the licence-
limitation, by itself, would not solve the derby problém.

Several “special issues” of concern were also raised at the second series of works@dipst issue was that
of enforcementAs stated by Orbach in his letter to the Council, “[t]here was a common concern thafiduils dif
impossible to enforce even our current regulations, much less a much more complicated system such as those being
considered (p.3)”. Orbach further commented that “...virtually all participants agreed that MUCH (emphasis by
Orbach) better enforcement capability would be required for proper managdmisnincludes stfer penalties for
violators”. Tied to the issue of enforcement, participants expressed concern that either a licence-limitation programme
or an ITQ programme would be fiiult to enforce without a substantial amount of state cooperation.

A second “special issue” raised at the workshops was that of the original allocation of licences AspEQS
associated with this issue included: (a) the base period for qualification, (b) the determination of what constitutes
having fished in the fishery for purposes of obtaining a licence or minimum landings requirement for obtaining an
ITQ, and (cdocumentation to determine whether any individual or vessel qualifies under a given rule.

A third “special issue” addressed at the second series of workshops was that of dealer lidsrstetgd by
Orbach, “[v]irtually all workshop participants agreed that some form of dealer licensing is appropriate, and would be
necessary under any form ofaf management..”. Other “special issues” raised by participants included: (a)
extending dbrt management to all reef fish, (b) development of a limited access programme for professional
fishermen,i.e. charter and headboat, and (c) concern that the commercial fishing sector would hdeet an ef
management programme while the recreational sector does not.

The final series of management workshops was conducted by Orbach in DecembélrtiE9g8als of these
workshops were to (a) review the results of the previous workshop series and (b) evaluate details of licence-limitation
and ITQ programmes.e. those programmes ranked highest by participants at the previous series of workshops
(Orbach, Third Workshop, December 1992)With respect to the licence-limitation programme, primary issues
addressed included the issuing of initial licences and whether the licence should be issued to a vessel or individual.
With respect to an ITQ programme, major issues addressed included how might the initial ITQ be issued and whether
the ITQ should be based on a fixed poundage or percentage of the annudllijgasaue, as noted by Orbach (Third
Workshop), would become patrticularly relevant if the commercial allocation was to be increased over time in
association with expansion of the stock.

In January 1993 the Reef Fish Management Comiitee the full Council met to discuss a limited access
options paper prepared by Council Stid, in particularred snapper f&frit managemeri® After considerable
discussion, often led by Orbach, the Reef Fish Management Committee passed a motion “that if the Council
developed a limited entry system for red sngppemould be an ITQ system (Minutes of the Reef Fish Management
Committee, 13-15 January 1993, p. 25)". Preferred options for implementation of an ITQ system, if this option were
to be selected as the preferred alternative, were also sel@tiedull Council, upon hearing the recommendations
by the Reef Fish Management Committee, voted to “...fully develop the ITQ optiofofdmeinagement, and also
to include other options for presentation at the next Council meeting, at which time a preferred option would be
selected (RFMPRmendment 8, p.6)”. Preferred options for implementation of an ITQ systgnd(ration and
initial shares), if this option were to be selected as the preferred alternative, were also considered and selected by the
Council. The next Council meeting was scheduled to be held in March 1993.

8 Licence-limitation combined with other alternatives (trip limits and temporal openings/closures) was also addressed at some
workshops.These combinations, in general, were ranked higher than a “stand alone” licence-limitation programme because they
addressed both the number of participants and the derby conditions (Orbach, letter to the Gulf CAuigrist20092).

9 This committee includes some Council members and meets immediately preceding the full Council.

10The limited access paper developed by Councflisfided a number of dérent options that would directly or indirectly limit
effort. One of these options was an ITQ programme.
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Prior to the scheduled March Council meeting, a “Red Snapper Industry Meeting” was held in New Orleans,
Louisiana (31 January 1993). Orbach, who attended the Industry meeting, provided a summary of it to the Council
at the March meeting. Orbach stated that “...the industry meeting corroborated the general perception at the
workshops that the only feasible system for extending the seasons was through an ITQ systemitnereavere
expressions at the meeting that the industry was simply uncomfortable with ITQs (Minutes of the ME2ch 1
Council Meeting, pp. 4-5)". Orbach went on to explain that “...the rationale for the inglustugtance (to an ITQ
programme) was that it was a complicated system, and the industry was distrustful of anything the Council and the
NMFS proposed and would not support such actigifter considerable discussion, the Council “...reviewed the first
draft of Reef Fishmendment 7.This draftAmendment contained limited and open access options for red snapper
management, plus the preferred and alternative options for implementation of an ITQ system and the alternatives for
implementation of licence-limitation programme (RFMRendment 8, p.6)".The Council, by a vote of 10 to 6,
made ITQs the preferred management systEme. Council also voted to defer public hearings until after the current
red snapper season but before the July Council meeting.

The Reef FistAdvisory Panél met at the end dhpril 1993 to review the public hearing draft of Reef Fish
Amendment 7. In general, many of the concerns raised by this panel mirrored concerns expressed at the workshops
conducted by Orbach and the “Red Snapper Industry Meeting” held in Jahhigrwas not surprising given the fact
that many of the members of the Reef Ridhisory Panel were extremely active in the management process and had
likely attended many of the Council-sponsored workshops and the “Red Snapper Industry Meeting”. One relevant
issue that was raised, which had not previously been addressed, havasvtbat of red snapper ITQs being “bought
up” by the recreational fishermen. Specificallglike most other established ITQ programmes, the Gulf of Mexico
red snapper fishery has agarecreational component. Hence, in oreto increase its share of thetal Allowable
Catch, it was possible that the recreational sector could “buy up” ITiPs. Reef FishAdvisory Panel, after
considerable deliberation “...recommended that implementation of a red snapper management system be deferred
until industry has had a chance to work on developing a business plan, and Council and industry has had a chance to
look at all the ramifications of an ITQ system (RFRiAendment 8, p. 6)”When evaluating the ramifications of
the ITQ system thAdvisory Panel requested a full examination of: (a) enforcement implications, (b) buy-outs by
special interest groups, (c) additional distributions from increases in the total allowable catch, and (d) administrative
fees (Minutes of the Reef Fish Management Committe&)dy 1993).

At its May meeting the Council decided to proceed with public hearings of Reef FisArdesdtiment 7. A
total of twelve meetings, extending from June 7 to June 18, were scheduled throughout the coastal communities of
the Gulf of Mexico. As reported in th&&ummay of Public Hearing Commentsy one of the Council stavho
attended many of the public hearings, “...only half of the fishermen (who attended the hedereg)estimony
and the majority of the fishermen that did testify at public hearings, spoke against ITQs (Minutes of the Reef Fish
Management Committee, 12 July 1993 (p. 2)he Council stdfmember also indicated that, in his opinion, “...as
fishermen learned more about ITQs (from the public hearing process), the views changed from total objection to a
desire to learn more about the system (Minutes of the Reef Fish Management Committee, 12 July 1993 (p. 2)".

The Council convened again in July 1993. By the time of this meeting, it had become clear to a humber of
Council members and stahat a lage number of issues related to a long-terforemanagement of the Gulf of
Mexico red snapper fishery had yet to be resolved and that industry support for the programme was, at best,
“marginal’. Such a situation was problematic because certain iss@egimiment 7 pertained to the 1994 season
and were not oriented to the issue of long-réwrgimitation in the red snapper fishédy Issues relating to the 1994
season would need to be submitted to the Secretary of Commerce before all of the issues related to a forig-term ef
management programme could be resolvEalthis end, the Council voted to “...split DrAfnendment 7 into two
amendments.The resultingAmendment 7 consisted of proposals other than those dealing with red snagper ef
management and the reef fish permit moratoridmendment 8 would deal solely with red snapper fishifaytef
management and an extension of the reef fish permit moratorium. In additioforthmafagement provisions were
to be reoganized and simplified to address just three general management options: (a) the current management system
as it was prior to the creation of red snapper endorsements, (b) a permanent licence-limitation system based on the
red snapper endorsement system and (c), an ITQ system (RfFIment 8, p. 7)". Finallythe Council, by
unanimous vote, recommended that (a) additional workshops be held during the developmemntofient 8, (b)
further public hearings be held on the gamized document.¢. Amendment 8], and (c) a minimum of one meeting
of theAd Hocred snapper advisory panel be convened prior to final Cartmh onAmendment 8 (Minutes of the
Council Meeting, July 13-14 1993).

11 The Reef Fisldvisory Panel is layely comprised of commercial fishermen active in the reef fish fislenjts name would
infer, the primary purpose of this panel is to advise the Council regarding proposed regulations.
12 Many of these issues did not relate directly to red snapper but rather involved issues of fish traps.
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The red snapper endorsement system was scheduled to terminate after 1995. It had been the intent of the
Council to establish a red snappdogflimitation programme prior to the expiry of the endorsement systerfo(
the 1995 year)At the September 1993 Reef Fish Management Committee meeting, hdaheetecutive Director
of the Council indicated to members of the Committee that fulfillment of all the actions taken at the previous Council
meeting {(e. additional public workshops, public hearings, etc.) would delay the implementation of an ITQ system
beyond the originally intended start date of 1 January 19Be Executive Director recognized that implementation
of a functional dbrt management system was not feasible by the originally intended date and proposed two
alternatives to the CommitteeThe first alternative, referred to as the “Fasack Option”, would allow for
implementation of an fdrt limitation system in March 1995 by combining a number of functions, such as public
hearings and workshops.The second alternative, the “More Deliberdteack Option”, would postpone
implementation of any &frt management system until January 1998. implied by the Executive Directathe
advantage of the second option is that it would have given more time for fishermen to provide input regarding
provisions of the amendment through the workshop process and would have allowed more time for the collection of
economic information which could be included in the Regulatory Impact R&viehe disadvantage of adopting the
“More DeliberateTrack Option”, according to the Executive Directaas that implementation would be delayed
until 1996 and “...the fishery would then be managed in 1995 by only trip limits under the framework procedure (equal
limits for all vessels with permits) unless an additional amendment was prepared and implemented before 1995
extending the endorsement system or some modification of it (Minutes of the Reef Fish Management Committee,
September 1993, p.21)The Committee referred this decision to the full Council who subsequently decided to adopt
the “More Deliberatdrack Option”.

The adoption of the “More Deliberateack Option” by the Council was, at least in part, related to divisiveness
among Council members and apprehension by the fishing industry regarding implementation of an ITQ system.
There was also an impression that fishermen would eventually realize the benefitdat &migdition programme
and become more amenable to implementation of such as syBterRRegional Director of the NMFS stated at the
September 1993 Council Meeting that it was his opinion that after one more season of trip limits and seasonal
closures, “...there would be strong demands (in the next season) towards an ITQ or similar programme (Minutes of
the September 15-16 Council meeting, p. 17)". In selecting the “More Delibeaate Option”, the Council also
voted to establish add HocAdvisory Panel to address allocation issues consisting of owners, owner/operators and
historical hired captairis.

The Reef FishAdvisory Panel met in early November 1993he Panel indicated that there remained
considerable industry opposition to ITQs and some of the opposition emanated from the fact that the fishermen had
no knowledge as to what their individual allotments would be under an ITQ prograrhe®anel moved that the
Council request that the NMFS require fishermen to submit landings records to be processed by the NMFS in order
to determine individual allotment&Vhen it met later in the month, the Council heeded the advice of the Reef Fish
Panel and moved that the NMFS initiate the data collection précess.

The Council, waiting for the NMFS to collect and analyze red snapper landings records, took little action on
Amendment 8 during much of 199%he information became available to the Council at its November 1994 meeting.
Atfter listening to the analysis pertaining to initial allotments, the Council made some technical changes to the
Amendment and voted unanimously to hold public hearings on it.

A set of eight public hearings were held in December 1984le generating less than full support, it was
obvious to some that the set of meetings and comments revealed more acceptance and support for ITQs than had been
the case during previous public meetings. In fact, a number of fishermen who had previously spoken out against ITQs
changed their position after they received information as to their initial shares.

13 As indicated by the Executive Directtr.NMFS estimated approximately eight months to implement an ITQ system”, which
required that the final rule would have to be published by 1 May 184 time required for review and approval of a final
amendment was 140 days which meant that the amendment/EA/RIRVBRID have to have been submitted to the NMFS
by 10December 1993 for the ITQ process to be in place by 1 January 1995 (Minutes of the Reef Fish Management Committee,
Septemberl993)”. The eight months needed to implement an ITQ system included time to review all the data records for
fishermen, convene an appeals board and issue ITQ certificates (Minutes of the Council Meeting, September 1993, p. 21).

14 A Regulatory Impact Reviewvhich is required by lavserves three purposes: (a) it provides a comprehensive review of the
level and incidence of impacts associated with a proposed or final regulatory action, (b) it provides a review of the problems
and policy objectives prompting the regulatory proposals and an evaluation of the major alternatives that could be ased to solv
the problem and (c) it ensures that the regulatory agency systematically and comprehensively considers all availalge alternativ
so that the public welfare can be enhanced in the nfastef and cost ééctive manner

15 The issue of owner/operators and historical captains is addressed in greater detail in Section 3.3.2 af this paper

16 A more detailed discussion of this data collection process is presented in Section 4.
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In addition to the public hearings, both the Reef Ridhisory Panel and th&d HocRed Snappehdvisory
Panel met in late 1994 to reviedMnendment 8 for a final time. Both Panels opted for a licence-limitation system in
conjunction with trip limits in lieu of an ITQ programme.

The Council, when it met in mid-January 1995, after supporting an ITQ programme for several years, reversed
itself and, following the advice of the Panels, voted for a licence-limitation system as the preferred’ option.
Subsequentlythe Council, at its May 1995 meeting, reversed itself once again and voted in support of an ITQ
programme. Furthermore, the Council at the same meeting voted to subemitiment 8 to the Secretary of
Commerce for final approval at which point no further action could be taken by the Counciltometmgment.

In summary the Council devoted about three year$,aofd on, to the development of a comprehensive
management programme for red snapper with an anticipated implementation date almost a yida fetesons for
the extended process are varied. First, commercial fishermen were, in general, unfamiligomviiimigtion
programmes and, hence, time was devoted to familiarizing them with altern&diverefnagement programmes.
Second, there was considerable uncertainty among Council members as to whether an ITQ programme could be
successfully implemented (and the related intricacies of such a programme) and, as such, they relied extensively on
the industry (through panels and the public hearings process) to provide guidance on the specifics related to such a
programmed.g.the status of historical captains). Finatlhere was a need for information to be collected to provide
fishermen with an estimate of individual ITQ allotments under an ITQ sy3teencollection of this information was
time consuming but, in the opinion of maeyceedingly helpful in garnering increased support by fishermen for an
ITQ programme After all this work, howeversupport by the industry for an ITQ programme was considerably less
than unanimous and it is debatable whether even the majority of the industry supported an ITQ programme.

3.3 Allocation method chosen
3.3.1 Qualifying period

The Council, by and lge, was constrained by what years it could use as a qualifying period for ITQ shares.
Prior to 1990, there was no systematic records of individual vessel hakftest1992, there was an endorsement
system which could tend to seriously distort catch records. Hence, the Council, with little objection, settled on 1990-
92 qualifying time frame.

While there was little challenge to the time frame for qualification, there was considerable debate regarding the
years to use within this time perio@lhere was some discussion that the highest catch year within this three-year time
frame should be used in determining the ITQ shares. In part, this option was rejected because it would, some thought,
benefit speculators and individuals who entered the fishery in 1992, the most productive year despite a shortened
season.Another option considered was an average of all vessel red snapper production records over the three-year
period.This option was rejected because it might penalize individuals who had a bad year or missed a year of fishing
during the eligibility period for unforseen reasorss a compromise, the Council chose to allocate ITQ shares
proportionately based on the average of the highest two out of three years during 1990 to 1992.

3.3.2 Initial eligibility

On the surface, the issue of eligibility may appear relatively straight forndéasisels fishing in the Gulf of
Mexico reef fish fishery were required to have a reef fish permit. One might conclude, therefore, that matching of
the permitted vessels with documented red snapper landings attached to those vessels would provide the potential
universe of ITQ shareholders. Howe\arthe time thaAmendment 8 was being developed, 6.2% of the reef fish
vessel permits were based on records of income qualifications of operators rather thanTdviseaised the issue
of whether the initial red snapper ITQ allocation should be provided to the owner or operator of the reef fish permitted
vessel in those instances where the opégatocome was used to qualify the vessel. In addition, public testimony
pointed to the fact that “[ijn some instances, captains operate vessels under vessel lease agreements with the owners
where the captain is classified as a self-employed independent conttédier these arrangements (which may be
written or verbal) the captains pay the owner for use of the vessel through a share of the catch landed and hire and
pay the crew8 In these instances, the historical capsiimtome was not used to qualify the vessel. In all instances,
however the landings records were attached to the vessel.

17 A detailed discussion of what happened at the January 1995 meeting and subsequent May meeting is presented in Section 3.3.9.

18 As noted in RFMRAmendment 8, “[h]istorical captains are classified as captains operating continuously in the red snapper
fishery under a verbal or written share agreement with an owner to lease a vessel from prior to the control date of 7 November
1989 set for the reef fish fishemyho have landed at least 5000Ib of red snapper in two of the last three years 1990,1991 and
1992 and who can satisfy the more than 50% earned income requirement from the year of the control date (1989) to present.
The agreement must provide that the captain is responsible for hiring the crew who were paid for shares under his control

(p.34)".
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Amendment 8 listed seven alternative options regarding initial eligibityst of these options recognized only
the current owners, operators, captains and income qualifiers who are in the fishery at the time of implementation of
the amendments as eligible for initial allocat?énThe preferred option by the Council was that of “[e]ither the
current owners or operators of permitted vessels depending on whose income qualified for theepemitthie
income qualifier is eligible) and historic captains”. In the proposed rule establishing an ITQ programme and
published in the Federal Register Btgust 1995), initial eligibility was defined as follows: “An initial shareholder
under the ITQ system would be either the owner or operator of a vessel with a valid permAugu&91995
provided such owner or operator had the required landing of red snapper during the period 1990 through 1992. If the
earned income of an operator was used to qualify for the permit validfarg@st 1995, such operator would be the
initial shareholder rather than the own€he term “owner” includes a corporation or other legal enditiditionally,
a historical captain could be an initial ITQ shareholder”.

The rationale for inclusion of some operataes (hose whose earned income was used to qualify for the permit)
and historical captains in the initial ITQ allocation process was based, at least in partMagrineon Fisher
Consevation and ManagemeAict 16 U.S.C. 1853, Section 303 which provides that the Council, when establishing
a system for limiting access to a fishery in order to achieve optimum yield, take into account: (a) present participation
in the fishery (b) historical fishing practices in, and dependence on, the fighetiie economics of the fishery and
(d), the cultural and social framework relevant to the fistfenyReferring to those instances where the operators
earned income was used for qualification,Ahgendment 8 states: “[ijn these situations, it is the skill afuslteff
the operator that results in the vessel qualifying for a permit. Under these situations, it may be desirable to reward the
individual responsible for the permit being issued (p.38Yith respect to historical captains, thenendment goes
on to state that “[ulnder such agreements the success of the fishing ventgedyidbksed on the captaréxpertise
as a historical participant in the fishery”.

3.3.3 Initial ITQ shares

As is the case with most ITQ programmes, the initial allocation of ITQ shares was based on historical production
of vessels in the fisheryIndividual shares were determined on a percentage basis of the commercial quota and then
transformed into pounds that each shareholder was to recEhe.expression of initial (and thereafter annual)
allocations on a percentage basis, which was then converted to a poundage basis, was selected by the Council to
facilitate allocation determinations over the long run as the stock and, hence, commercial quota was expected to
increase.

An additional feature regarding the initial ITQ shares was that no initial shareholder was to receive an initial
percentage share that would equate to less than 100lb whole wEigghtvas, in essence, a bycatch allowance for
those initial shareholders who had minimum red snapper landings records during the qualifyingAftidtie
minimum shares were calculated, the remaining percentage shares would then be apportioned based on each
remaining shareholderred snapper landings records during the qualifying period.

3.3.41TQ coupons

Each shareholder was to receive coupons in various denominations equal to the sHarehfldieted total
based on shares owned as of 1 November of the proceedinglyeaoupons would be transferrable by completing
the sale endorsement thereon, including the name of the recipientvessel under the ITQ programme was not
permitted to possess red snapper in excess of ITQ coupons on board that vessel. In accordance with the sale of red
snapper to a dealer throughout the year (or the transfer of coupons) remaining coupons would decrease accordingly
(unless additional coupons were purchased).

3.3.5Transfer of landings records

The qualifying period for red snapper landings to be used in the initial allocation under the red snapper ITQ
programme, as noted, was from 1990 through 198% Proposed Rule for implementing the ITQ programme,
however did not come out in the Federal Register untih@gust 1995.A moratorium on the issue of new reef fish
permits, as noted, was established in May 1992 and the transfer of these permits was permitted only under certain
conditions: (a}ransfer of permits between vessels owned by the income qualifying owner of a permitted vessels, (b)
transfer of permits between individuals was allowed only with the transfer of the permittedezgssale) and (c),
in the event of death or disability of a permit-holdee Regional Director shall have the authority to tranefrer
permanently or temporarjlghe permit to a person specified by the permit-holder or the legal guardian, or estate
(RFMPAmendment 8, p.41)These transfers raised the issue of who would receive the initial ITQ allocation; the
owner/operator at the time of transfer or the owner/operator after the transfer

19 In general, the alternative options ranged from the most restrictive measuwesy( owners of permitted vessels are eligible
to receive initial allocations) to less restrictive measures and covered most variations.
20 This is not a complete list of factors that can be considered.
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The Council addressed this issue as follows. First, the Council made the determination that records for the 1990-
92 period should be retained by the permitted owner if the permit was transferred to additional vessels owned by the
income qualifying ownerSecond, the Council determined that the landings records for the 1990-92 period should be
transferred to the new permitted owriethe vessel permit was transferred through sale of the vessel or transferred
due to death or disabilitpunless there was a legally binding agreement for such transieally, the Council
determined that the owner of a currently permitted vessel should retain the landings record for a vessel that was
substantively controlled by him even though the ownership of such vessel may be in the nanferehaldgal
entity (“substantively controlled” means that the same entity had at least a 50% interest in the vessel immediately prior
to, and afterthe change in ownership).

3.3.6Transfer of shares

As indicated in the Proposed Rules for the Gulf of Mexico red snapper ITQ programme “[t]he transfer of shares
would be prohibited for the first 6 months after the date that ITQ coupons are required to be carried on board. From
6 months after the date that coupons are required to be carried on board to 18 months after such date, shares could be
transferred only to persons who are initial shareholders and are U.S. cifizez®after ITQ participants may
transfer all or a portion of their percentage shares to any person who is a U.S. citizen or permanent resident alien
(Federal RegisteR9August 1995 p.44827)"All transfers of shares, furthermore, were required to be registered with
the Regional Director of the NMF$here would be a fee imposed on these transfemsfers during November
and December of each year would not be recorded until the next year

Several issues related to transferring of ITQ shares are worth evaluating in greater detail. First, the transfer of
ITQ shares from one individual to another did not automatically provifieisat conditions for use of the ITQ shares
because a reef fish permit was still a requirement for harvesting red snapper under an ITQ programme. Hence, if the
individual to whom the ITQ shares were being transferred to did not have a reef fish permit, he would not be able to
directly use the ITQ shares.

A second relevant issue with respect to the transfer of ITQ shares was that any transfer would be prohibited for
six months after the implementation of the ITQ programri@e rationale for inclusion of this restriction in
development of the red snapper ITQ programme was two fold: (a) to give the NMEBrgufme to fully prepare
for the ITQ programme, including the determination of eligibiliysessing ITQ levels, and resolving disputes; and
(b) to prevent speculation during the initial phase of the programme.

For the 6 to 18 month-period, as noted, transfer of shares could only be made to individuals who were initial
shareholders and were U.S. citized$e Council imposed this constraint on transferring shares during the initial
phases of the programme to give preference to existing reef fish fishermen. Sitralasfers during the first 18
months were to be limited to U.S. citizens because of concerns that foreign entities might buy shares before the
marketplace was able to set a “fair” market price.

Finally, all transfers were to be registered with the Regional Director and transfers that were made during
November or December of each year would not be recorded and confirmed until the followinbhgegationale
for this was that it was during the November/December period that each shatsladiioigation of the commercial
quota would be made for the next fishing year

3.3.7 The “lose it or use it” criteria

The Council, in developing the red snapper ITQ programme, considered a “use it or lose it” criterion for
individuals to maintain ITQ shares over the long run. One reason for considering such an option was that a use
requirement would tend to “weed out” speculators during the early phases of the progiEmemese requirement
would also ensure that the total annual crop not above overfishing levels was harvested over the life span of the
programme.This, some presumed, wouldegttively stop environmental groups from purchasing ITQ shares and not
fishing them.

The Council realized, howevehat there were two drawbacks associated with including a “use it or lose it”
clause. First, it would generate a certain amount of instability in the harvesting sgetand, it would create a
negative conservation impact by forcing individuals to harvest red snappen these factors, the Council made a
determination that no ITQ shares or portions thereof should revert back to the management programme because of
lack of use.
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3.3.8 Maximum ownership oruse of ITQs

The issue of maximum ownership or use of ITQs was considered by the Council on the basis of both initial
ownership and ownership or use after implementation of an ITQ prograhimese issues were addressed during the
early stages of the Council deliberation process and with little objection, the decision was made almost immediately
to impose no maximum on the initial holding of ITQs (Minutes of the Reef Fish Committee Meeting, January 1993).
The rationale for this decision was based, in part, on the fact that the maximum boat landings of red snapper in any
year during the 1990-92 period was only 75 000lb and, hence, no individual would initially dominate the market
(Minutes of the Council Meeting, 19-22 January 1993).

With respect to maximum ownership or use after implementation of an ITQ programme, a suite of options was
originally proposed to the Council from which to choose. One option would impose no maximum on the possession
and fishing of ITQ shares during a given yearsecond option would require that no individual could possess and
fish more than a specified fraction of all outstanding ITQs in any single Adaral option, which was a variation
of the second option, would relax the ‘single year” time constraint but would limit the time frame to some specified
number of consecutive years.

At its May 1993 meeting, the Council, by a vote of nine to eight, selected that “No maximum shall be imposed
on the possession and fishing of ITQs for any single fishing year” as the preferred option to be taken to public
hearings.The close vote on this issue is an indication of the divisiveness among the Council members at the time and
general concern, as expressed by a number of fishermen in the sponsored workshops, that monopolization of ITQs
was a distinct possibilityThis concern was fueled, at least in part, by the aggregation of ITQsAtiahtic surf
clam fishery where the Mid-Atlantic Council chose not to include any anti-monopoly features in its ITQ system
preferring instead to leave it to the anti-trust laws (see Minutes of the Council Me&tikyMarch 1993).

In a final action taken oAmendment 8, the Council chose not to impose any maximum on the possession of
ITQ shares or the fishing of ITQ coupons in any given.y&his decision was made despite the concern had been
expressed regarding the potential for monopolization of ITQ market during the sponsored workshops and public
hearing proces3here were essentially three reasons the Council chose not to impose any “cap” on ITQ shares. First,
they recognized that anti-trust laws could be easily invoked, at some date after implementation of the programme, if
the situation was warranted. Second, Council realized that any “cap” could easily be circumvented by a family or
corporation where the individuals each maintained levels under the "Baipd, the Council realized that imports of
red snapper were @& and competed directly with the domestic prodéat.such, the ability of any ITQ shareholder
to manipulate price was of little concéin.

3.3.9 Regions of applicability of popgramme

As a general rule, the Council has authority to only manage fisheries in federal waters (outside nine nautical
miles in Texas and Florida and three nautical miles in the other states) with individual Gulf of Mexico states
maintaining management responsibilities in state waters. Red snapper are not estuarine-dependent, thus, one would
not anticipate sizeable harvests in state waters. In fact, reported harvests from state waters averaged only about 2%
of the total annual catciThese harvests were primarily in Florida where state waters extshdreffor 9nm.

When federal waters were closed to commercial red snapper harvestingidta having been reached),
however reported landings from state waters showed a sizeable incréassuch the NMFS concluded that
compatible state regulations were essential for the successful realization of any red snapper IT@sysl@ated
in the Proposed Rules establishing the ITQ programme, “[t]o the extent that non-compatibility state regulations allow
red snapper to be harvested outside the ITQ system, the system would be compromised because monitoring and
enforcement would be hindered (Federal Regi@@hugust 1995 p. 44828)".

Therefore to help ensure success of the ITQ programme, the NMFS asked the individual Gulf of Mexico states
to develop compatible regulations. Before publication of the final rules, the NMFS had received assurances from all
five of the Gulf of Mexico states that they either had, or would, enact compatible regulations in waters under their
jurisdictions (Federal Registe&?9 November 1995)As stated in the Federal Register “[tlhus, in making its decision
to approve and implement the remaining measurdmehdment 8, NMFS obtained reasonable assurance from all
of the afected states that they would be able to issue compatible state reguldgictigeedn or about the time that
Amendment 8 is fully implemented @pril 1996). This cooperation will greatly enhance enforcement of the
regulations (Federal Regist@® November 1995 p. 61203)".

21 However the Council advised that it could, at a subsequent time, recommend and implement (with NMFS appifevat)ta dif
allocation scheme via the FMAMmendment process, if concentration in the industry became “excessive” under the ITQ
programme.
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Thus, the Council and the NMFS worked closely with the individual Gulf of Mexico states to help ensure that
an ITQ programme would be acceptable and workalghout this assurance, it is unknown whether the NMFS
would have accepted an ITQ programme for the Gulf of Mexico red snapper.fishery

3.3.10 Duration of ITQ programme

As indicated in the Federal Register that provided the proposed rules for creation of the red snapper ITQ
programme (2&ugust 1995), “...the proposed ITQ system would remainféctefor 4 years from the date that the
system is implemented during which the NMFS and Council would evaluate the system. Based on the evaluation,
NMFS and the Council would modjfgxtend, or terminate the system (p.44825)". Given this somewhat unusual
duration arrangement, it is worthwhile to examine how this arrangement evolved.

The issue of the duration of the red snapper ITQ programme was originally addressed at the January 1993
Council Meeting. In general, two options were proposed to the Reef Fish Management Committee and subsequently
to the Council. The first option was to confer on the ITQ the privilege to harvest the specified amount indefinitely
The second option was confer on the ITQ the privilege to harvest the specified amount for an unspecified, but limited,
amount of timeWith little debate, the Council confirmed that it was the Cowundaitent to continue the ITQ
programme as long as the objectives of the plan were\Mieite there had been some discussion by the Reef Fish
Advisory Panel of inserting some type of a “sunset” rule to re-evaluate any ITQ system (see Minutes of the Reef Fish
Advisory Panel, 29-3Bpril 1993), the Council appears to have never seriously considered this option as a long-run
effort management programme was being more fully developed.

In January 1995 the Reef Fish Management Committee and the full Council met and final action was to be taken
onAmendment 8 At the time of these meetings, there were still considerable doubts and uncertainties, on the part of
both Council members and the commercial fishing seoctgiarding whether an ITQ programme or a licence-
limitation system would adequately address the problems confronting the.figlueling to this uncertainty were
two Congressional bills that were being prefiled to amend the Magdwuspwhich specifically addressed ITQ
programmes throughout the United Statesletailed summary of the Senate version of the bill was provided by the
Executive Director of the Council (GMFMC) to the Reef Fish Management Committee at the January meeting,
“Senator Stevens and Senator Carey introduced a bill with a provision relating toTIRiQsvould proposed (sic)
that upon implementation of the revised Magnustnthere would be a moratorium on implementation of ITQs until
NMFS had developed a policy paper on how they should be structured and that any ITQ systems implemented prior
to the implementation of th&ct would become subject to meeting the provisions of the NMFS policy paper within
three yearsThere was also a provision for fees for ITQ systems drig fee level would be up to four per cent ex-
vessel value of landingsThere would also be an additional one percent ex-vessel value in the case of transfers of
ITQs (Minutes of the Reef Fish Management Committee, 17 January 1995 prh@)"Executive Director also
indicated that the House version of the bill did not contain language on taxes.

Given the cloud of uncertainty surrounding the ITQ system, a motion was made by one of the Reef Fish
Management Committee members to adopt the Licence Limitation System as the preferre@uptiootion failed
and, subsequenilthe Committee confirmed ITQs as the preferred alternative by a vote of five to two.

When the Council met the next ddlgere was considerable debate whether to make the Licence Limitation
System or the ITQ system the preferred optforOne Council membeactively involved in the red snapper fishery
as both a boat owner and dealgroke passionately against adopting ITQs. His rationale was based on several
different issues. First, he asserted that if a red snapper ITQ programme was to be implemented, similar programmes
would be developed for all other fisheries in the Gulf (presumably limited to reef fish spéldies)wvould, he
asserted, reduce the “...flexibility the fishermen have to move from one fishery to anittfert having to go to the
bank and buy something that they ddmiow if the value would be worth thd@t (Minutes of the Council Meeting,
January 18-19 p.25)". Second, in expressing his concern regarding possible Congressional action and its impact on
an ITQ programme, the Council member stated “[w]e heard yesterday that wiendenwhat Congress is going to
do with user feesWe (implement) an ITQ (programme) and they come back and tell us that there will be a three or
four percent cost on your ITQs and have to pay that (p. ZB)fd, the Council member suggested that the three year
qualifying period ie. 1990-92) was not representative of historical years in the red snapper. fiSpenfically he
stated that “...[{hose years were where the fishery was changederdifways of fishing were forced, due to
regulations this Council put on the fisherméie fishermen changed habits prior to this time because of low catch
rates and moved out of the red snapper fishery into other fisheries (p.25)". Fourth, the Council member expressed
concerns that the ITQs could be bought up bygelantity “...like Tyson Chicken who could buy them up to recoup
the profits over a long period of time whereas the fishermen would not have that option (p. 25-26)". Fifth, the Council
membey questioned the quality of the reporting process used during the qualifying p&nddast, the Council

22 A twenty-three page verbatim transcript of the discussion is given in the January 1995 Council Minutes.
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member questioned the appropriateness of an ITQ programme for the commercial sector when there eyasted a lar
recreational sector which was not bound to its share ofAE23 The Council member finished his plea with a
motion that the Licence Limitation Option be adopted as the preferred alternativadiodment 84

This plea resulted in a long discussion as to whether the Council mesaTtions were accurate and whether
the Objectives attached famendment 8 (see Section 3.1; Policy Objectives) could be achieved with a licence-
limitation programmeWhen finally brought to a vote, the Council, by nine to six, voted in favor of licence-limitation
as the preferred alternative #amendment 8 in lieu of an ITQ systerAll five Council members with commercial
interests voted in favor of Licence Limitation. Hence, it appeared as though the Gulf of Mexico red snapper fishery
would by 1996 be operating under a Licence Limitation Programme rather than an ITQ Programme.

The Council next addrességnendment 8 at its May meetind/hile the focus of the meeting was to be on
finalizing specific options with respect to the Licence Limitation Management Programme, the issue of adopting an
ITQ quota system was raised once agaéhs time, howeveimplementation the ITQ Management System “...would
confer on an ITQ share certificate holder the privilege to harvest the specified amount for four years after inception
of the programme after which the programme may be extended (Minutes of the Council Meeting, May 10-12, p. 42)".
This time, the Council voted in favor of the ITQ Management System and subsequently voted at the same meeting to
sendAmendment 8 to the Secretary of Commerce for final appéval.

The Council member who moved for a specific fpear evaluation period of the ITQ system stated that the
purpose for doing so “...was to end speculation in the windfall gain by holding (the system) to confined periods and
allowing the system to be evaluated after four years on the basis of what it had accomplished in ticiesayf ef
enforcement and cost (Minutes of the Council Meeting, 10-12 May 1995 p. 42)”. He proceeded to explain that a four
year period was adequate because “[t]ffiecBfeness of the system could be evaluated in years two and three and
Council (would then) consider whether to extend it in year four”.

In subsequent discussions, the Council member more fully explained his rationale for a limited duration of the
ITQ system (pers. comm. DKenneth Roberts, Cooperative Extension Service, Lousiana State UniEmsiy
Rouge, Louisiana). Specificallige indicated that many members of the Council wegellauncertain whether an
ITQ programme for red snapper would bieetive given its lage number of unique characteristics including, but not
limited to, a lage recreational component and the multi-species nature of the commercial fleet. In addition, some of
the Council members were concerned with “giving up” control of the management process, particularly if the ITQ
programme failed to achieve the objectives set forfkmiendment 8. Evaluation of the programme would, hence,
allow it to be modified accordingly oif found to be grossly inadequate, terminat@thus, the Council could, if
needed, remain actively involved in the management process.

3.4 Enforcement

Enforcement had been of concern throughout the development of a red srapplmiation programme;
particularly an ITQ programmeThere had been persistent allegations, during the workshop and public hearing
process, that a lge portion of landings had not been accounted for under the quota management system. It was also
recognized that monitoring of any ITQ programme at sea would be extrerfielyltdih part because of the multiple
species landed on any given trip and also because of overall lack of enforcement pérsanaximize enforcement
capabilities under the ITQ programme, the Council adopted a monitoring programme similar to that developed for the
SouthAtlantic wreckfish ITQ programme.

The steps included in the monitoring programme were to be: First, each shareholder would receive coupons
based upon pounds he was allocated under the ITQ programme. Second, the amount of red shapper on board a vessel
with a federal reef fish permit (or any vessel in the EEZ) would not be able to exceed the total of ITQ coupons on
board that vesselThird, red snapper harvested by a permitted vessel (or otherwise harvested from the EEZ) would
be transferrable only to a dealer who held a federal reef fish dealer $ferfifiese federally-permitted dealers were
allowed to receive red snapper only from vessels with reef fish permits and coupons equal to, or exceeding, the

23 The recreational component of the red snapper fisklerjng discussion oAmendment 8, was being managed primarily
through size limits and bag limitsSThere was no provision to close the recreational fishery when its shareTéfGheas
reached and significant “overruns” were the rule rather than the exception. Congress has since mandated that the recreational
red snapper fishery be closed when its share dfAkis reached.

24 Technically this was a substitute motion because the motion on the floor was that which came from the Reef Fish Committee
in support of an ITQ programme.

25 Given the framework oAmendment 8, it was necessary for the Council to first vote on the adoption of the ITQ management
system prior to deciding its duration. It was well known though that the issue of the duration of the ITQ programme would be
re-visited immediately after Counailadoption of the ITQ system.

26 The Federal Reef Fish dealer permitting system was established in/Rféfiment 7. Much of the impetus for establishing
this permitting system was to provide a more accurate tracking system of red snapper and other reef fish landings.
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amount of red snapper being transfertdthen transferred, the vessel operator would provide the dealer with part of
the ITQ coupon (the “Fish House part”, equal in denominated to the weight of the red snapper transferred to the
dealer He would retain the other part (the “Fisherman” part) for his records.

The dealer when receiving these coupons from the vessel operator was required to indicate the date received,
the vessel permit number and his permit numbée dealer was required to submit these records to the NMFS at
monthly intervals, or more often if requestdthe vessel operator was required to submit the “Fisherman” part of the
coupons with his log book records.

This monitoring method allowed for enforcement of ITQs at §eaoly the vessel) as well as ashaome ¢f the
dealer). In addition, the submission of coupons by both the vessel operators and the dealers allowed for compliance
checks which would reduce fraudulent activities. Last, the requirement that Federally-permitted dealers were allowed
to receive red snapper only from vessels with reef fish permits and coupons would facilitate enforcement in two ways.
First, it helped to identify all dealers since most, if not all, would desire purchasing product from permitted vessels
and would thus need a permit. Second, it allowed for closer monitoring of dealer records by enforcement.

4. DATA REQUIREMENTS AND COMPUTATIONAL PROCESS

The Reef FisiAdvisory Panel met in November 1993 to discuss the overall management programme for red
snapper Many of the Panel members expressed concern that many fishermen were unwilling to support an ITQ
programme because they did not know what their initial allocation would be. By unanimous agreement, the Reef Fish
Advisory Panel requested that the Council ask the NMFS to obtain landings information from fishermen and to
generate initial estimates of ITQ allocations (Minutes of the Reef Aelgisory Panel, November 1993Yhis
request arose from the fact that “[m]any fishermen were uncertain of what their allocations would be if ITQs were
implemented, and felt that there would be gdanumber of fraudulent or previously unreported fish house receipts
submitted, which would decrease their personal allocations (Minutes of the Council Meeting, November 17-18,
p.11)". The Council, in response to the request by the ReefNeigisory Panel, moved to gather the requisite data
through theAmendment process (RFM¥nendmen®).

Amendment 9 provided the NMFS with the authority to “collect and compile commercial red snapper landings
data for the years 1990, 1991 and 1992 for vessels by owner and, in the case of permitted vessels for which the permit
was based on the earned income qualification of an opédwsitetich operator of vessels that were operating in the
commercial red snapper fishery and had red snapper landings in any of the years 1990, 1991 and 1992, whether such
persons are currently owners or income-qualifying operators or permitted vessels or noA(REMmMent 9, p.7)".

Landings data which would be used as the basis for initial allocation were as follows: (a) for vessels which submitted
logbooks, only the logbook landings during the appropriate period would be considered for that time period during
which a log book was required or was voluntarily submateh) in the absence of log book records, for those vessels
landing red snapper in Florida, only Florida trip tickets would be considered for landings in Florida, and (c) for
landings where neither of the other criteria apfiig¢ owner or operator of the vessel whose income was used to
qualify the vessel for the permit was required to provide the NMFS with documentation of red snapper landings in
accordance with the criteria used for a red snapper endorsement.

Amendment 9 provided the only opportunity for individuals to submit landings recinds, anyone wishing
to participate in an initial allocation of ITQ shares would have to submit the requested landings data. In general, the
collection of landings data was so broad that it would accommodate fishermen who left the fishery after 1992 but had
landings during the qualifying period. It also accommodated fishermen who never obtained a reef fish permit but who
harvested red snapper during the qualifying period when reef fish could be legally harvested without a permit. Only
those fishermen who did not submit log books or landed fish in Florida (trip ticket) were required to resubmit records.

In addition,Amendment 9 addressed the issue of records documenting historical captainAstetng.other
things, theAmendment required historical captains to: (a) provide documentation of red snapper landings during the
period of that the individual was a historical captain, (b) identify the vessel or vessels and period of time the share
agreement was infett, (c) provide statements signed by each vessel owner with whom they had the share agreement
attesting to the share agreement and acknowledging that the captain determined the shares/payment to the crew [or
other documentatiofland (d), submit income tax records for the period 1989 through 1993 to verify that they had
met the earned-income criteria.

27 Further logbook records that were not submitted when required could no longer be submitted as proof of landings.

28 |n public testimonythe requirement for a signed statement from vessel owners stating terms of the share agreement was met
with some resistance by vessel owners who indicated that they would refuse to sign any such document. If the vessel owner
refused to sign the document, the historical captain was allowed to provide other documentation of the share arrangement.
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Documentation of historical captain status was required to ascertain which vessel the historical captain operated
and what his share agreement was with the owner so that both the historical captain and the vessel owner could receive
the appropriate credit for the vessdhindings. The provision that captains controlled crew shares/payments was
included as a means of providing evidence that captains operated as independent operators.

In total, the NMFS accepted catch records for 930 corporations and individuals throdghetimgment 9
process (November 1994 Council Minutes). Of the 930 total, only 374 had current reef fish permits suggesting that
556 individuals (accounting for approximately one third of the total catch) would not qualify under the Gouncil’
preferred alternativelo advise fishermen what their individual ITQ shares might be, reports were issued to the
fishermen indicating their individual status with respect to catch records, non-accepted catch records, catch during the
two highest years and the ITQ share under a 3.06 million pound commercial quota.

The process associated with the collection and analysis of data associat&ohevittment 9 served several
useful purposes. First, there had been a major concern when the Council began discussing ITQs that once they were
implemented the Council would realize that the landings greatly exceeded recorded catch and, hence, the shares that
legitimate fishermen would receive would be extremely low relative to their actual lan@imgslata collected and
analyzed undekmendment 9 showed this not to be the case. Second, it allowed for identification of all individuals
who qualified for participation in the red snappdortfmanagement regime. Finalfishermen were advised what
their catch allotments would be under alternative scenarios.

5. APPEALS PROCESS

There were actually two appeal processes of relevance in the formulation of an ITQ programme for red snapper
in the Gulf of Mexico. The first was in response to an egesrcy rule that established the red snapper endorsement
for qualified reef fish permitteeslo qualify for this endorsement reef fish permittees were required to demonstrate
5000Ib of red snapper in two of the three years from 1990 through?91982. appeals board, consisting of state
directors or their designees was established by the Council to hear disputes between the NMFS and individuals in
relation to what would be considered acceptable proof of catoh.Council explicitly noted that the appeals board
would not consider hardship cases.

There were about 2200 permitted reef fish vessels in the Gulf of Mexico in 1992. Endorsement application
forms and pre-approval notifications were sent outlobdcember 1992 Applications were returned to the NMFS
by 251 permitted reef fish vessels and of this tofd, (#6%) were initially approved with the remaining 136 being
rejected; primarily for institient landings (Minutes of the Council Meeting; 19-23 January 1988)se applicants
not approved for endorsement were informed of the appeals process, and 55 of the 136 rejected permittees appealed
for further consideration (RFM®mMendment 6 to the Endorsement Oversight Committee, which met during the first
week of February 1993).

In general, the 55 appeals focused on a number fefaiit issues (Minutes of the Reef Fish Management
Committee, November 16,1993). Eight individuals appealed because they had not harvested the amount of red
snapper required for endorsement; none of these eight cases were accepted by the appeals board. Sixteen cases were
presented to the appeals board based on the issue that the vessel was permitted in only one or two of the three years,
generally the result of the entity having just recently acquired a vessel and was planning to participate in the red
snapper fishery Only one of these sixteen cases was accepted by the appealsfbtiard.issue presented to the
appeals board related to discrepancies between red snapper catch as reported in the application for endorsement and
the catch reported on acceptable documentgsidg books or Florida trip tickets). In many cases, the discrepancies
were found to be the result of data coding errors and six of the eighteen cases presented to the appeals board relative
to this issue were resolved in favor of the individdafourth issue presented to the appeals board for the red snapper
endorsement related to the number of individuals informed that they had providéidi@msudocumentation of
landings history at the time of application. Five individuals falling into this category provided new or additional
documentation to the appeals board and all five cases were accepted. Other issues addressed by the appeals board
included: (a) three cases where there was no history of red snapper catch but the applicants wanted to protest the
management regime; none of the three cases were accepted, (b) one fisherman with a long history of reef fish fishing
who did not fish for red snapper during the period of record because he chose to fish for alternative species; not
accepted by the appeals board, (c) three disputes between owners and operators of which one was accepted, and (d)
instances where income requirements were met by a number of operators during the period of record rather than the

29 Acceptable proof of catch, as determined by the Council, included: (a) Florida Department of Natural Resources trip tickets,
(b) NMFS log books or (c), fish house receipts (Minutes of the Council Meeting; 16-17 September 1992).

30 A total of 81 applications were pre-approved by the National Marine Fisheries Service, based upon log book data (Minutes of
the Council Meeting; 19-23 January 1993).
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requirement being met by a single operator; none of these three cases were rejected. In total, the appeals board
recommended approval of an additional 16 applicants, which resulted in a total of 131 red snapper endorsements
finally being issued.

The endorsement appeals board provided considerable insight to the Council in its deliberation of the
development of an ITQ appeals board. First, the state directors (or their designees) who sat on the endorsement
appeals board felt that political pressure and pressure from the commercial industry hindered their performance and
some of the endorsement appeals board members felt that the ITQ appeals board could best function if the appeals
board was comprised only of industry members. Second, many of the Council members, after hearing the nature of
many of the appeals, felt a strong need to include hardship cases in the appeals procestheFapalals process
brought to light errors in vessel catch informatiafthile many of the errors were simply of a coding nature, the
recognition of such errors made Council wary of “over dependence” on available information and the need to address
catch information issues in any subsequent appeals process.

Before sendind\mendment 8 to the Secretary for approval, the Council voted to create an appeals board that
consisted solely of commercial industry membdrsese members would be selected by the Council and their task
was to review and evaluate appeal$eir recommendations would be sent to the NMFS Regional Director who
would render a final decision on the appeal.

In furtherance of findings related to the endorsement appeals board, the Council also determined that the ITQ
appeals board should consider hardship cases when resolving dispAtethe recommendation of the NMFS
Regional Director and the NMFS legal counsel, the Council developed a set of guidelines to assist the appeals board
in reviewing and evaluating hardship appeds.stated in RFMRmendment 8, “[s]ince hardships are, by nature,
unique situations, the Council cannot predict all of the circumstances which would merit considéhati@ouncil
emphasizes that hardship allotments are to be awarded on the basis of circumstances that were beyond an individual’
control, as opposed to fidulties resulting from unfortunate business judgementke following examples of
meritorious circumstances ardesed to aid the special advisory panel in its determination§:h@)ishermars
vessel was in the boat-yard for reconditioning and the work was not done in a timely manner despite the owner
persistent dbrts, (b) the fishermas'vessel was the subject of litigation and was thereby prevented from fishing, (c)

a health problem, physical or mental, or a degrdeiguit to prevent the fisherman from fishing existed, regardless
of whether he was, himself, the patient,gddamily situation required the fishermsupresence and attendance to the

extent that he could not fish (RFMitnendment 8, p. 56)"The Council further instructed the special advisory panel
to require documentation and/or proof of the claims made pursuant to the hardship appeal.

Despite the guidelines developed by the Council for evaluation of hardship cases, the final rules for the red
snapper ITQ programme rejected any hardship app&slstated in the Federal Register that provided the Proposed
Rules for the red snapper ITQ programme A2g@ust 1995), “NMFS has determined that the hardship appeals
criterion in Amendment 8 is too vague and subjective to identify circumstances constituting hardshés.
subjectivity in turn, would invite arbitrary decision-making (p.44827)". Hence, the ITQ appeals board would have
been unable to consider hardship cases in its deliberations.

The appeals board was to meet in January 1996 to review appeals related to ITQ allotments. Due to the federal
furlough in December 1995 and early January 1996, howeviMFS was unable to process fishermsegquests
for appeals of NMFS initial determinations regarding historical captain status and red snapper landings records
(Federal Register 29 February 1996 p. 7752)". Hence the appeals board did not meet in January as originally intended
and the NMFS further concluded that “...it would be unreasonable to expect red snapper fishermen to pursue their
appeals before the Coundippeals Board during February 1996 when the commercial red snapper fishery is open
and fishermen are busy with harvesting operations (Federal RegBtEebruary 1996, p. 7752)". Given the
subsequent retroactive repeal of the Gulf of Mexico red snapper ITQ programme by Congress, this appeals board
never met and, hence, there is no information to determine the nature of the appeals that would have been
forthcoming.

6. ADMINISTRA TION OF THE ALLOCA TION PROCESS
6.1 Staff requirements

Nothing is documented regarding the additionaf #tat would have been required to successfully implement
and oversee a red shapper ITQ programme in the Gulf of MeX&discussed in Section 6.2, howe\aditional
staf requirements, outside of enforcement, were estimated to be rather small: approximately two pobiisas.

31 Hardship allocations were to come from a quota set-aside of three percent. Fishermen who did not appeal would not have any
reduction in their initial allocation as a result of hardship awards but fishermen receiving hardship allotments would receive
reduced shares if the set-aside was fitserfit.
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additional positions, one envisions, would have been responsible for determining individual allotments on an annual
basis and maintaining the additional records that would be required under an ITQ programme. One should realize,
however that part of the reason that few additionalfstaduld have been required reflects the fact that the
endorsement system that was implemented for the red snapper fishery likely required addifi@mal, stasome

extent, these stafvould merely transfer duties.

6.2 Additional pr ogramme funding requirements

While this ITQ programme was never implemented, estimated additional programme funding requirements
were estimated in the preparation of the Regulatory Impact Review for RRMRdment 8.As stated, “[c]osts
under ITQ management will be higher than under the other management sisteitisef the status quo or licence-
limitation) lagely due to the need for increased enforcement and the extensive records and tracking system for
coupons (or similar tracking devices) and ITQ sharesi)’1 In terms of the current system that was in place at
the time that the ITQ system was proposedthe endorsement programme), the NMFS administrative costs were
estimated to equal $30 000 annuall{nder an ITQ programme, it was estimated that the NMFS annual
administrative costs would have increased to $145 000.

Enforcement costs under the proposed compliance system were estimated to equal $400 000 msually
level of enforcement expenditures was considered to be inadequate for that needed to achieve even a “minimum”
acceptable compliance under the endorsement sy$teerRegulatory Review concluded that an additional $450 000
would be required to enforce regulations under the current system at a “high” level of comflisseeadditional
enforcement expenditures would also provide an “adequate” level of enforcement under an ITQ prog@mme.
achieve “full” compliance (defined as a compliance level of at least 90%) under the ITQ programme,, however
enforcement expenditures of about $1.5 million would be required annHalhce, it was concluded that achieving
a “high” level of compliance within the confines of an ITQ system would cost approximately $1.0 million more
annually than that which would be required under the then current endorsement programme.

There was one major caveat provided regarding the higher enforcement costs required to achieve a “high” level
of compliance in the ITQ programmeAs indicated in the Regulatory Impact Review for RFMRendment 8,
“[ildeally, a high level of enforcement would occur initially (with the ITQ programme), and it could diminish over
time as the ‘self-enforcememspects of ITQs begin to take hold (f9Y. Since the red snapper ITQ programme
was never implemented, it is unknown whether the “ideal” scenario would have been forthcoming.

7. DISCUSSION

The Council spent more than three years developing an ITQ programme for the Gulf of Mexico red snapper
fishery  Shortly after the programme had been approved by the Secretary of Commerce, but before
implementation, Congress placed a moratorium on the implementation of any new ITQ programme and made the
moratorium retroactive to include the Gulf of Mexico red snapper fishidgnce, there is no information as to
whether the programme would have been successful in terms of ameliorating the problems identified in RFMP
Amendment 8.

With Congress set to possibly relax the moratorium, howéwerCouncil at its May 2000 meeting proposed
creating a panel to evaluate 1BQn the red snapper fisherin addition, members of the red snapper industry have
recently drafted an IFQ options paper for distributidinese signs suggest that the process may be re-considered
when Congress lifts the moratorium.
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