FAO/A. Benedetti

Part 1V

The multilateral system
of access and benefit-sharing



Article 10 - Multilateral System of Access and Benefit-sharing

10.1 In their relationships with other States, the Contracting Parties recognize the sovereign
rights of States over their own plant genetic resources for food and agriculture, including
that the authority to determine access to those resources rests with national governments
and is subject to national legislation.

10.2 In the exercise of their sovereign rights, the Contracting Parties agree to establish a mul-
tilateral system, which is efficient, effective, and transparent, both to facilitate access to
plant genetic resources for food and agriculture, and to share, in a fair and equitable
way, the benefits arising from the utilization of these resources, on a complementary and
mutually reinforcing basis.

Article 11 - Coverage of the Multilateral System

11.1 In furtherance of the objectives of conservation and sustainable use of plant genetic
resources for food and agriculture and the fair and equitable sharing of benefits arising
out of their use, as stated in Article 1, the Multilateral System shall cover the plant gene-
tic resources for food and agriculture listed in Annex |, established according to criteria
of food security and interdependence.
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11.2 The Multilateral System, as identified in Article 11.1, shall include all plant genetic
resources for food and agriculture listed in Annex | that are under the management and
control of the Contracting Parties and in the public domain. With a view to achieving
the fullest possible coverage of the Multilateral System, the Contracting Parties invite
all other holders of the plant genetic resources for food and agriculture listed in Annex
| to include these plant genetic resources for food and agriculture in the Multilateral
System.

11.3 Contracting Parties also agree to take appropriate measures to encourage natural and
legal persons within their jurisdiction who hold plant genetic resources for food and agri-
culture listed in Annex | to include such plant genetic resources for food and agriculture
in the Multilateral System.

11.4 Within two years of the entry into force of the Treaty, the Governing Body shall assess
the progress in including the plant genetic resources for food and agriculture referred to
in paragraph 11.3 in the Multilateral System. Following this assessment, the Governing
Body shall decide whether access shall continue to be facilitated to those natural and
legal persons referred to in paragraph 11.3 that have not included these plant genetic
resources for food and agriculture in the Multilateral System, or take such other measures
as it deems appropriate.

11.5 The Multilateral System shall also include the plant genetic resources for food and agri-
culture listed in Annex | and held in the ex situ collections of the International Agricultural
Research Centres of the Consultative Group on International Agricultural Research
(CGIAR), as provided in Article 15.1a, and in other international institutions, in accordance
with Article 15.5.

Article 12 - Facilitated access to plant genetic resources for food and

agriculture within the Multilateral System

12.1 The Contracting Parties agree that facilitated access to plant genetic resources for food
and agriculture under the Multilateral System, as defined in Article 11, shall be in accor-
dance with the provisions of this Treaty.

12.2 The Contracting Parties agree to take the necessary legal or other appropriate measures
to provide such access to other Contracting Parties through the Multilateral System. To

this effect, such access shall also be provided to legal and natural persons under the
jurisdiction of any Contracting Party, subject to the provisions of Article 11.4.
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12.3 Suchaccessshallbe providedin
accordance with the conditions
below:

a) Access shall be provided
solely for the purpose of
utilization and conservation
for research, breeding
and training for food and
agriculture, provided that
suchpurposedoes notinclude
chemical, pharmaceutical
and/or other non-food/feed
industrial uses. In the case of
multiple-use crops (food and
non-food), their importance i
for food security should be the determinant for their inclusion in the Multilateral System
and availability for facilitated access.
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b) Access shall be accorded expeditiously, without the need to track individual accessions
and free of charge, or, when a fee is charged, it shall not exceed the minimal cost
involved;

c) All available passport data and, subject to applicable law, any other associated available
non-confidential descriptive information, shall be made available with the plant genetic
resources for food and agriculture provided;

d) Recipients shall not claim any intellectual property or other rights that limit the facilitated
access to the plant genetic resources for food and agriculture, or their genetic parts or
components, in the form received from the Multilateral System;

e) Access to plant genetic resources for food and agriculture under development, including
material being developed by farmers, shall be at the discretion of its developer, during
the period of its development;

f) Access to plant genetic resources for food and agriculture protected by intellectual and
other property rights shall be consistent with relevant international agreements, and with
relevant national laws;

g) Plant genetic resources for food and agriculture accessed under the Multilateral System
and conserved shall continue to be made available to the Multilateral System by the

recipients of those plant genetic resources for food and agriculture, under the terms of
this Treaty; and
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12.5

12.6

h)  Without prejudice to the
other provisions under this Article,
the Contracting Parties agree that
access to plant genetic resources
for food and agriculture found in

\ \ in situ conditions will be provided

according to national legislation or,
in the absence of such legislation, in
accordance with such standards as
may be set by the Governing Body.

12.4 Tothis effect, facilitated access,
in accordance with Articles 12.2
and 12.3 above, shall be provided
pursuant to a standard material
transfer agreement (MTA), which
shall be adopted by the Governing Body and contain the provisions of Articles 12.3a,
d and g, as well as the benefit-sharing provisions set forth in Article 13.2d(ii) and other
relevant provisions of this Treaty, and the provision that the recipient of the plant genetic
resources for food and agriculture shall require that the conditions of the MTA shall
apply to the transfer of plant genetic resources for food and agriculture to another person
or entity, as well as to any subsequent transfers of those plant genetic resources for food
and agriculture.

Contracting Parties shall ensure that an opportunity to seek recourse is available,
consistent with applicable jurisdictional requirements, under their legal systems, in case
of contractual disputes arising under such MTAs, recognizing that obligations arising
under such MTAs rest exclusively with the parties to those MTA:s.

In emergency disaster situations, the Contracting Parties agree to provide facilitated
access to appropriate plant genetic resources for food and agriculture in the Multilateral
System for the purpose of contributing to the re-establishment of agricultural systems, in
cooperation with disaster relief co-ordinators.

Article 13 - Benefit-sharing in the Multilateral System

13.1

The multilateral system of access and benefit-sharing

The Contracting Parties recognize that facilitated access to plant genetic resources
for food and agriculture which are included in the Multilateral System constitutes
itself a major benefit of the Multilateral System and agree that benefits accruing
therefrom shall be shared fairly and equitably in accordance with the provisions of
this Article.
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13.2 The Contracting Parties agree that benefits arising from the use, including commercial,
of plant genetic resources for food and agriculture under the Multilateral System shall
be shared fairly and equitably through the following mechanisms: the exchange of infor-
mation, access to and transfer of technology, capacity-building, and the sharing of the
benefits arising from commercialization, taking into account the priority activity areas in
the rolling Global Plan of Action, under the guidance of the Governing Body:

a) Exchange of information:

The Contracting Parties agree to make available information which shall, inter alia,
encompass catalogues and inventories, information on technologies, results of tech-
nical, scientific and socio-economic research, including characterization, evaluation
and utilization, regarding those plant genetic resources for food and agriculture under
the Multilateral System. Such information shall be made available, where non-confi-
dential, subject to applicable law and in accordance with national capabilities. Such
information shall be made available to all Contracting Parties to this Treaty through
the information system, provided for in Article 17.

b) Access to and transfer of technology

i) the Contracting Parties undertake to provide and/or facilitate access to technologies
for the conservation, characterization, evaluation and use of plant genetic resour-
ces for food and agriculture which are under the Multilateral System. Recognizing
that some technologies can only be transferred through genetic material, the
Contracting Parties shall provide and/or facilitate access to such technologies and
genetic material which is under the Multilateral System and to improved varieties
and genetic material developed through the use of plant genetic resources for food
and agriculture under the Multilateral System, in conformity with the provisions of
Article 12. Access to these technologies, improved varieties and genetic material
shall be provided and/or facilitated, while respecting applicable property rights and
access laws, and in accordance with national capabilities.

i) access to and transfer of technology to countries, especially to developing coun-
tries and countries with economies in transition, shall be carried out through a set
of measures, such as the establishment and maintenance of, and participation in,
crop-based thematic groups on utilization of plant genetic resources for food and
agriculture, all types of partnership in research and development and in commer-
cial joint ventures relating to the material received, human resource development,
and effective access to research facilities.

iii) access to and transfer of technology as referred to in (i) and (ii) above, including
that protected by intellectual property rights, to developing countries that are
Contracting Parties, in particular least developed countries, and countries with
economies in transition, shall be provided and/or facilitated under fair and most
favourable terms, in particular in the case of technologies for use in conservation
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as well as technologies for the benefit of farmers in developing countries, espe-
cially in least developed countries, and countries with economies in transition,
including on concessional and preferential terms where mutually agreed, inter
alia, through partnerships in research and development under the Multilateral
System. Such access and transfer shall be provided on terms which recognize and
are consistent with the adequate and effective protection of intellectual property
rights.

¢) Capacity-building

Taking into account the needs of developing countries and countries with economies
in transition, as expressed through the priority they accord to building capacity in plant
genetic resources for food and agriculture in their plans and programmes, when in
place, in respect of those plant genetic resources for food and agriculture covered by
the Multilateral System, the Contracting Parties agree to give priority to (i) establishing
and/or strengthening programmes for scientific and technical education and training in
conservation and sustainable use of plant genetic resources for food and agriculture,
(ii) developing and strengthening facilities for conservation and sustainable use of plant
genetic resources for food and agriculture, in particular in developing countries, and
countries with economies in transition, and (iii) carrying out scientific research prefe-
rably, and where possible, in developing countries and countries with economies in
transition, in cooperation with institutions of such countries, and developing capacity
for such research in fields where they are needed.
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d) Sharing of monetary and other benefits of commercialization
i) The Contracting Parties agree, under the Multilateral System, to take measures
in order to achieve commercial benefit-sharing, through the involvement of
the private and public sectors in activities identified under this Article, through
partnerships and collaboration, including with the private sector in developing
countries and countries with economies in transition, in research and technology
development;

ii) The Contracting Parties agree that the standard Material Transfer Agreement referred
to in Article 12.4 shall include a requirement that a recipient who commercializes a
product that is a plant genetic resource for food and agriculture and that incorporates
material accessed from the Multilateral System, shall pay to the mechanism referred
to in Article 19.3f, an equitable share of the benefits arising from the commercializa-
tion of that product, except whenever such a product is available without restriction
to others for further research and breeding, in which case the recipient who com-
mercializes shall be encouraged to make such payment.

The Governing Body shall, at its first meeting, determine the level, form and manner
of the payment, in line with commercial practice. The Governing Body may decide to
establish different levels of payment for various categories of recipients who commer-
cialize such products; it may also decide on the need to exempt from such payments
small farmers in developing countries and in countries with economies in transition.
The Governing Body may, from time to time, review the levels of payment with a
view to achieving fair and equitable sharing of benefits, and it may also assess, within
a period of five years from the entry into force of this Treaty, whether the mandatory
payment requirement in the MTA shall apply also in cases where such commerciali-
zed products are available without restriction to others for further research and bree-
ding.

13.3 The Contracting Parties agree that benefits arising from the use of plant genetic resources
for food and agriculture that are shared under the Multilateral System should flow prima-
rily, directly and indirectly, to farmers in all countries, especially in developing countries,
and countries with economies in transition, who conserve and sustainably utilize plant
genetic resources for food and agriculture.

13.4 The Governing Body shall, at its first meeting, consider relevant policy and criteria for
specific assistance under the agreed funding strategy established under Article 18 for the
conservation of plant genetic resources for food and agriculture in developing countries,
and countries with economies in transition whose contribution to the diversity of plant
genetic resources for food and agriculture in the Multilateral System is significant and/or
which have special needs.
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13.5 The Contracting Parties recognize that the ability to fully implement the Global Plan of
Action, in particular of developing countries and countries with economies in transition,
will depend largely upon the effective implementation of this Article and of the funding

strategy as provided in Article 18.

13.6 The Contracting Parties shall consider modalities of a strategy of voluntary benefit-sharing
contributions whereby Food Processing Industries that benefit from plant genetic resources
for food and agriculture shall contribute to the Multilateral System.
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