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BACKGROUND

1. At the sixteenth session of the Codex Committee on Genera Principles (hereinafter CCGP), held in Paris
on 23-27 April 2001, the Codex Alimentarius Secretariat introduced a working document proposing
amendments to the Procedural Manual of the Codex Alimentarius Commission in order to allow Regiona
Economic Integration Organisations (hereinafter “REIO”) to become members of the Codex
Alimentarius Commission.

2. Article 2 of the Statutes of the Codex Alimentarius Commission® alows the European Community, as a
full member of FAO since 1991, to notify the Director Generad of FAO of its wish to become a full
Member of the Codex Alimentarius Commisson when the proposed amendments to the Codex
Alimentarius Rules of Procedure are adopted.

3. In the above CCGP meseting, certain delegations raised some questions on the consequences of the
proposed amendments enabling REIOs to become full Members, in particular with regard to the
distribution of the respective competence between the European Community and its Member States in the
areas faling within Codex Alimentarius areas of work. Other delegations requested clarifications on
whether the proposed changes to the Rules of Procedure would enable the Member States of REIOs to
enjoy privileges that are not currently available to other individua Members of the Codex Alimentarius
Commission. Moreover, some delegations pointed out that, over the years, the work of the Codex
Alimentarius had been enriched by the diversity of views expressed by al Members and that this should
continue.

4. The European Community submitted in May 2001 an Information Note (CAC/LIM-10) to the Codex
Alimentarius Commission in order to respond to the points raised by some Members at the 16™ session of
the CCGRP, in particular the manner in which the European Community will exercise its membership rights

1 «Membership of the Commission is open to all Member Nations and Associate Members of FAO and WHO

which areinterested in international food standards. Membership shall comprise such of these nations as have notified
the Director General of FAO or of WHO of their desire to be considered as Members.»



on an aternative basis with its Member States, and the practical consequences on the functioning of the
meetings of the Codex Alimentarius Commission and its subsidiary bodies.

5. At the 24™ session of the Codex Alimentarius Commission (Geneva, 2-7 July 2001), the Commission
recaled (ALINORM 01/41, paragraphs 87 and 88) that the CCGP had not reached a decision on the
proposals to amend the Rules of Procedure to allow the participation of REIOs as Members of the Codex
Alimentarius Commission. Revised proposals had been put forward to the CCGP meeting, after further
discussions and consultations between the Legal Counsels of FAO, WHO and the European Commission.
As the quorum was not condituted, the Codex Alimentarius Commission decided to defer the discussion
of the proposed amendments to the Rules of Procedure until its next session. The Commission decided to
request the CCGP in the meantime to consider them thoroughly, in order to clarify relevant issues and
facilitate the debate at the next session in April 2002.

6. The purpose of the present Information Note is to follow up on the previous one by responding to the
comments made since then by some Members of Codex Alimentarius and by providing, in a
comprehensive manner, additional information and clarifications, in particular with regard to the nature
and powers of a REIO in the areas of work of the Codex Alimentarius.

REGIONAL ECONOMIC INTEGRATION ORGANISATIONS

7. Theterm “Regiona Economic Integration Organisation” is a well-known and established concept that is
being used in a very large number of international agreements and conventions. In short, it denotes an
organisation to which the participating sovereign states have agreed to transfer authority and powersin a
number of domains with the general objective to integrate their economies into a free trade or a customs
union. Today, the European Community is the most advanced of all the REIOs that exist.

8. Article I1.(4) of the Congtitution of the FAO specifies that to be digible to apply for membership of the
FAQO, an organisation must be constituted by sovereign states, a majority of which are member nations of
the FAO, and to which its member states have transferred competence over a range of matters in the
fields covered by the FAO, including the authority to make decisions binding on its member states in
respect to those matters. There is no doubt that the European Community fulfils these conditions both as
regards matters falling under the statute of FAO as well as under the statute of the Codex Alimentarius
Commission.

9. All member states of the European Community are sovereign states. They are member nations of the
FAO and of the Codex Alimentarius Commission. They are bound with the Treaty establishing the
European Community, which aimsto establish, inter alia, a common market, an economic and monetary
union and to implement common policies or actions in a very large number of domains. This is in
particular the case in the areas of safety and health, consumer protection, setting of food standards and of
promoting fair practices and internationa trade. It follows that the European Community has a large
amount of competence in al the areas covered by the Codex Alimentarius Commission. The
implementation of the tasks entrusted to the European Community by the EC Treaty is ensured by its
competent ingtitutions.  The European Commission is authorised to represent the European Community
internationdly, including before the FAO. This will be also the case, after completing the accession,
before the Codex Alimentarius Commission.

REPARTITION OF COMPETENCE

10. Article I1(5) of the Condtitution of the FAO stipulates that each REIO applying for membership to FAO
submits a declaration of competence specifying the matters in respect of which competence has been
transferred to it by its member states. Although the actua repartition of competence between the
European Community and its Member States is an internal matter that is decided on the basis of
European Community law, the Members of Codex Alimentarius should know that, as is established
practice, a declaration on the repartition of competence between the European Community and its
member states will be deposited upon its forma accession to the Codex Alimentarius. A copy of this
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11.

initial repartition of competence for matters covered by Codex Alimentarius is attached hereto
(Attachment 1). In addition, the genera rules of the FAO stipulate that before any type of FAO meeting
it should be indicated who between the REIO or its member states has competence and which of them
shall exercise the right to vote in respect of each agenda item.

It should be noted that the proposed amendments to the Codex Alimentarius Rules of Procedures do not
deviate in any substantive way from what is aready applicable in the context of FAO since 1991. As the
European Community has been a full member of FAO, the above provisions have been applied during all
its meetings. As examples, the declarations deposited by the European Community in the International
Conference on International Food Trade beyond 2000 (Melbourne 11-15 October 1999) and the 31%
session of the FAO Conference (Rome, 2-13 November 2001) are attached hereto for the information of
the Codex Alimentarius Members (Attachments 2 and 3). In practica terms, the chairman reminds the
participants at the beginning of each meeting what the declaration provided by the European Community
lays down on the distribution of competence and how the right to vote for each item on the agenda of the
meeting will be exercised. This procedure has been working without any problem for the other members
of the FAO since 1991 and there is indeed no reason to suggest that it may not work in the framework of
the mestings of the Codex Alimentarius Commission and its subsidiary bodies.

Moreover, any Member of the Codex Alimentarius Commission may request additional information on the
competence of the European Community and of its Member States with regard to any specific agenda
item or question. The digtribution of the competence a the meetings of the Codex Alimentarius
Commission will, therefore, not suffer from any ambiguity and it is expected that very soon the other
Codex Members will become fully acquainted with such distribution and exercise of competence, as this
is now the situation in the context of FAO.

RIGHTSTO VOTE

13.

The European Community will exercise the right to vote of its Member States for the issues falling within
its part of competence. This means that the European Community membership in the Codex Alimentarius
Commission will not provide additiona or extra voting rights whatsoever to the European Community or
its Member States beyond those they actudly enjoy. Simply, the European Community will be counted as
representing a number of votes equal to the number of its Member States that are entitled to vote in the
meeting, which means that whenever there are requirements to register and present credentials in order
to be able to vote they are respected. In any case, the European Community will never have sixteen
votes. In redlity, therefore, nothing will change, since the votes will be expressed by the representative of
the European Community instead of being expressed individuadly by the delegations of the Member States
in the cases where the competence will belong to the European Community.

DIVERSITY OF VIEWS

14.

15.

The diversity of views expressed by the Members of the Codex Alimentarius Commission will not be
affected or diminished in any way by the accession of the European Community. Indeed, until now when
the European Community expressed a view in a field of its competence, its position was the agreed
position of its Member States. As adready explained, currently this position is expressed by the Member
State that holds the (revolving) Presidency of the European Community. The search for a consensus
within the Codex Alimentarius Commission or its subsidiary bodies requires a large diversity of views and
the Member States of the European Community will not, and indeed should not, be prevented from taking
part fully in these frequently technical debates. Only when the competence on an issue falls within the
competence of the European Community its representative will express acceptance for the purposes of
achieving consensus (or will vote if the issue is put to a vote).

In practica terms, therefore, the adoption of the proposa for amending the Rules of Procedure should
have no impact on the nature and richness of the debate that has traditionally characterised the
discussions within Codex Alimentarius. It is expected that the other Members of the Codex Alimentarius
will gain in clarity, in comparison to the current situation, where the same delegate expresses either the
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position of its own Member State (on national matters) or the position of the 15 Member States (on
matters of competence belonging to the European Community).

WORLD TRADE ORGANISATION

16.

17.

18.

19.

It should aso be noted that the European Community has been a full member of the World Trade
Organisation (WTO) since 1995. The Agreement on the Application of Sanitary and Phytosanitary
Measures (SPS Agreement) of the WTO established that the sanitary measures which conform to
international standards, guiddlines or recommendations would be presumed to be consgent with the
requirements of the agreement (Article 3.2). In addition, the SPS Agreement considers that for food
safety, the relevant international standards, guidelines and recommendations are those which are
established by the Commission of the Codex Alimentarius (Annex A, paragraph 3.a). Alsoin Article 3.4,
the SPS Agreement stipulates that:

"Members shall play a full part, within the limits of their resources, in the relevant
international organisations and of their subsidiary bodies, in particular the Codex
Alimentarius Commission, the International Office of Epizootics, and the international and
regional organisations operating within the framework of the International Plant Protection
Convention, to promote, within these organisations, the development and periodic review of
standards, guidelines and recommendations with respect to all aspects of sanitary and
phytosanitary measures. "

Moreover, the WTO Agreement on Technical Barriers to Trade (TBT Agreement) contains similar
provisons. In this Agreement the Codex Alimentarius Commission is a relevant international standard
setting body, in the sense of Article 2.4. thereof. |In particular, Annex 1. 4. of the TBT Agreement
provides that an international standard setting body or system is the “Body or system whose
member ship is open to the relevant bodies of at least all Members”.

The current factual and legal sSituation does not enable the European Community to take part as a full
member in the various activities of the Codex Alimentarius Commission despite the fact that it has the
substantive authority to implement the Codex Alimentarius standards, guidelines and recommendations in
avery large number of domains.

It follows that it would be incoherent that an international standard setting body for food products,
specifically designated by the WTO as being the reference for the conformity of the measures to the
requirements of the SPS and TBT Agreements, is not in a position to admit as full member all members
of the WTO. This would be inconsistent with the relevant provisions of the SPS and TBT Agreements
explained above and would not be in line with internationa law. The status of Codex Alimentarius as a
relevant international standard setting body is, therefore, likely to be jeopardised if full membership cannot
be granted to al Members of the WTO, including the European Community.




ANNEX |

DRAFT DECLARATION

Single declaration by the European Community on the exer cise of the competence
according to Rule VI of the Rules of Procedure of the Codex
Alimentarius Commission

(agreed in COREPER on 3 May 2001)

This declaration specifies the exercise of competence between the European Community and its Member
States in matters covered by the instruments establishing the Codex Alimentarius Commission. It does not
affect the speaking arrangement regarding the Community and its Member States.

This declaration applies to al meetings of the Codex Alimentarius Commission and any of its subsidiary
bodies, unless the European Community decides or another Codex Alimentarius member requests in respect
of any particular agenda item before the meeting to make a specific statement.

Should the scope of the division of competence described below between the European Community and its
Member States change, this declaration will be updated accordingly.

1. EUROPEAN COMMUNITY'S COMPETENCE

As a generd rule, the European Community has exclusive competence and voting rights for agenda
items dedling with harmonisation of standards on certain agricultural products, foodstuffs, food
additives, contaminants, veterinary drug, pesticides, fish and fishery products, including labelling,
methods of analysis and sampling, as well as codes and guidelines of hygiene practice, in as far as the
Community legidation has harmonised either completely or to alarge extent the relevant fields in these
areas as well as issues of internationa trade to the extent that they are related to the objectives of the
Codex Alimentarius Commission notably to protecting the hedth of the consumers and ensuring fair
practices in the food trade.

2. MEMBER STATESCOMPETENCE

As a generd rule, the member States of the European Community have competence for agenda items
dealing with organisational matters (e.g. legal or budgetary issues) and procedural issues (e.g. eection
of chairpersons, adoption of the agenda, adoption of reports).

3. MEMBER STATE AND COMMUNITY COMPETENCE

The European Community and its Member States have both a priori competence in the following
areas, to the extent the measures envisaged in those areas fals within Codex Alimentarius scope of
action and whenever these exists a harmonising power of the Community, have been harmonised only

in part.
a Agricultural policy in genera, including the harmonisation of standards for anima or plant life and
hedlth (Articles 32 to 38 EC Treaty);

b. Approximation of provisons laid down by laws, regulation or administrative action by the Member
States in the areas of human, animal or plant life or health (Articles 94 and 95 EC Treaty);

C. Public health policy measures (Article 152) and consumer protection measures (Article 153);
d Policy on research and technological development (Articles 163 to 173);

e Environmental policy (Articles 174 to 176);

f Development policy (Articles 177 to 181);



0. Other palicies of the European Community that may concern even partially the specific activities of
the Codex Alimentarius Commission.
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EUROPEAN COMMISSION

Brussels, 04/10/1999

ANNEX [1
INTERNATIONAL CONFERENCE ON

INTERNATIONAL FOOD TRADE BEYOND 2000
MELBOURNE 11-150OCTOBER 1999

Annotated provisional agenda

Opening of the Session

Election of Officers
Competence MS. Vote MS.

Adoption of the Agenda
Mixed Competence. Vote MS.

I ntroduction

a)

b)

Response to the 1991 Joint FAO/WHO Conference on Food Standards, Chemicals in Food and
Food Trade.
Mixed Competence. Vote MS* (art. 33, 133, 152, 153).

The Codex Alimentarius Commission.
Mixed Competence. Vote MS (art. 152, 153).

Food Trade and I mplementation of the SPSand TBT Agreements

a)

b)

0)

Current Status of Food Trade, including Food Quality and Safety Problems
EC Competence. Vote EC (art. 133).

Review of the Implementation of the SPS/TBT Agreements (Activities in the SPS/TBT
Committees).
EC Competence. Vote EC (art. 133).

Challenges for Developing Countries in Meeting the Obligations of the SPS'TBT/Codex.
Mixed Competence. Vote EC (art. 152, 153).

Basis of Food Quality and Safety Regulations and Decision Making for Consumer
Protection and Trade

The Purpose of Food Quality and Safety Legidation

a)

b)

Basic Approaches to Consumer Protection — FAO/WHO Model Food Act; Control Procedures.
Mixed Competence. Vote MS (art. 152, 153).

Harmonization of Food Regulatiions and Food Quality/Safety Measures Based on Codex
Standards, Guidelines and Recommendations
Mixed Competence. Vote MS* (art. 152, 153).

Assuring Food Quality and Safety: Back to the Basics — Quality Control Throughout the Food
Chain.
Mixed Competence. Vote EC (art. 152, 153).

The role of industry

The role of Government

Therole of consumers



The role of academia



10.

11.

12.

Prospectsfor the Future

a)

b)

c)

d)

Emerging Technologies — Ensuring the Quadity and Safety of Food.
Mixed Competence. Vote MS (art. 152, 153).

Emerging Problems. Chemical/Biological.
Mixed Competence. Vote MS(art. 152, 153).

Emerging Problems: Allergens.
Mixed Competence. Vote MS (art. 152, 153).

Nutritional, Environmental and Sustainable Food Production Considerations

Mixed Competence. Vote MS(art. 152, 153).
i) Changesin cultura and consumer habits
i) Promoting science-based dialogue on emerging technologies and problems
iii) Nutrition, environment and sustainable food production

Assuring Science-based Decisions

a)

b)

Expert Advice and Risk Andysis— Validity of the Process and Dealing with Uncertainty.
Mixed Competence. Vote MS (art. 152, 153).

Determining the Appropriate Level of Protection; Threshold of Regulations — Implementation.
Mixed Competence. Vote EC (art. 33, 95, 133, 152, 153).

Harmonisation, Mutual Recognition and Equivalence

a)

b)

Harmonization/Equivalence/Mutual Recognition: How and Wheat is Attainable?
Mixed Competence. Vote EC (art. 152, 153).

Labdling and Nutritional Aspects—How much information is necessary?
Mixed Competence. Vote EC (art 152, 153).

Technical Assistance Needs of Developing Countries and Mechanisms to Provide
Technical Assistance

Mixed Competence. Vote MS (art. 152, 153).

Conclusions and Recommendations of the Conference

Mixed Competence. Vote EC (art. 152, 153).

Adoption of thereport

Mixed Competence. Vote MS (art. 152, 153).

subject to further information.



COMMISSION EUROPEENNE

z Bruxelles, le 20 septembre 2001

ANNEX 111

CONFERENCE

Trente et uniéme session
Rome, 2-13 novembre 2001

ORDRE DU JOUR PROVISOIRE

INTRODUCTION

1 Election du Président et des Vice-présidents
Compétence EM - Vote EM

2. Constitution du Bureau et de la Commission de vérification des pouvoirs
Compétence EM - Vote EM

3 Adoption de I'ordre du jour et organisation de la session

Compétence EM - Vote EM

4. Admission d'observateurs
Compétence EM - Vote EM

SOMMET MONDIAL DE L'ALIMENTATION: CINQ ANS APRES
5. Examen des progres accomplis dans I'application du Plan d'action du Sommet mondia de

I'alimentation
Competence mixte - Vote EM

PREMIERE PARTIE - QUESTIONS DE FOND ET DE POLITIQUE

6. Examen de la Situation de I'aimentation et de I'agriculture
Compétence mixte - Vote CE

7. Plan d'action de la FAO sur la parité hommes-femmes et |e dével oppement 2002-2007
Compétence mixte - Vote EM

8. Engagement international sur les ressources phytogénétiques pour I'aimentation et I'agriculture
Compétence mixte - Vote EM

9. Progres accomplis dans la révision du Code de conduite internationa pour la distribution et I'utilisation
des pesticides

Compétence mixte - Vote EM

10. Programme aimentaire mondial ONU / FAO
Compétence mixte - Vote EM

DEUXIEME PARTIE - QUESTIONS RELATIVES AU PROGRAMME ET AU BUDGET

11 Rapport sur I'exécution du Programme 1998-99
Compétence mixte - Vote EM

12. Rapport d'évaluation du Programme 2001
Compétence mixte - Vote EM
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13.

Programme de travail et budget 2002-2003 (Projet de résolution)
Compétence mixte - Vote EM

TROISIEME PARTIE - QUESTIONS JURIDIQUESET CONSTITUTIONNELLES

14.

15.

16.

17.

18.

Questions congtitutionnelles et juridiques
Compétence mixte - Vote EM

Comptes vérifiés de la FAO 1998-99 (Projet de résolution)
Compétence EM - Vote EM

Bareme des contributions 2002-2003 (Projet de résolution)
Compétence EM - Vote EM

Paiement par la Communauté européenne des dépenses administratives et autres découlant de son
statut de membre de I'Organisation
Compétence mixte - Vote CE

Autres questions administratives et financiéres
Compétence EM - Vote EM

QUATRIEME PARTIE - NOMINATIONSET ELECTIONS

19.

20.

21

Demandes d'admission ala quaité de Membre de I'Organisation
Compétence EM - Vote EM

Election des membres et du Président indépendant du Consell
Compétence EM - Vote EM

Nomination des Représentants de la Conférence de la FAO au Comité de la Caisse des pensions du
personnel
Compétence EM - Vote EM

CINQUIEME PARTIE - QUESTIONS DIVERSES

22.

23.

Date et lieu de la trente-deuxiéme session de la Conférence
Compétence EM - Vote EM

Autres questions
Compétence EM - Vote EM

23.1. Conférence McDougal

23.2. Remisedesprix B.R. Sen

23.3. Remisedu prix A.H. Boerma
23.4. Remise du prix Edouard Saouma
235. Médalle Margarita Lizarraga
236. InMemoriam
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