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Foreword

Tenure arrangements determine how people, communities and organizations gain access to, and use, natural resources. In recognition of the importance of tenure, the Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and Forests in the Context of National Food Security (VGGT) were adopted in May 2012 at the 38th Session of the Committee on World Food Security (CFS). When the process of developing the VGGT started, it was initially envisaged that ‘water tenure’, would be part of the VGGT, and that the high-level principles of the VGGT would be further developed in the form of specific technical guidelines on water tenure. In the end, it was decided not to include water tenure in the VGGT. One reason for this decision was that the notion of water tenure itself was not widely known and consequently there was no consensus about its meaning.

At the same time the need to consider water as part of the broader tenure discussion was clear. In 2013, water tenure was discussed at an expert consultation on ‘Water governance and the role of tenure and rights in coping with agricultural water scarcity’ organized by FAO. As a result of that consultation it was decided to further investigate the concept of water tenure, through a series of country case studies, in order to better assess the value and potential of the concept.

In the meantime, the notion and importance of ‘water tenure’ was making its way through a series of important meetings. At its 24th session in September 2014, the Committee on Agriculture of FAO discussed the subject of water governance for agriculture and food security, and encouraged FAO and member countries to pursue efforts towards better integration of the governance dimension in their work towards sustainable agriculture and food security.

In September 2015, the 42nd Session of the CFS approved a set of recommendations in relation to water for food security and nutrition. Issues of governance, rights and tenure were prominent in these recommendations. Of particular prominence was the promotion and implementation of international human rights obligations, closely linking access to water with food security and nutrition. It was recommended that, in line with the VGGT, particular attention be paid to marginalized and vulnerable groups, their use of natural resources, their needs and their tenure rights.

This paper is based on the discussions that have taken place since the 2013 expert consultation, fed by the results of the case studies. Its purpose is to explore the notion of water tenure and to seek to provide answers to a number of basic questions about its meaning, its existence, and the potential use of the concept in the development of future tenure-related policy and practice. It is hoped that the paper will be able to contribute to the broader tenure debate and help FAO and its member countries in designing more effective actions in water in support to governance of tenure.
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Glossary

Agency Control: A tenure relationship whereby extensive legal powers are granted to an irrigation/water agency to abstract and use water resources.

Assumed rights and impossible rights: A tenure relationship under which formal water rights are wrongly assumed to exist due to the ‘official’ nature of the use or where lack of legal personality means organizations cannot hold formal water rights.

Commonhold water tenure: A tenure relationship whereby rights to water resources held in common by a distinct community of users such as members of a WUO.

Customary law: The unwritten set of rules that are accepted by a particular community to apply to it.

Customary water tenure: A tenure relationship whereby rights to abstract/and or use water resources are based on customary/local law.

De minimis rights – small-scale: A tenure relationship whereby small quantities of water may be used without any administrative formalities for meeting basic needs such as drinking, bathing, subsistence agriculture, and watering of garden plots.

Exempt commercial uses: A tenure relationship under which specified quantities of water may be used without any administrative formalities in specified areas for specified commercial purposes.

Formal law: The body of legal rules and procedures contained in laws or acts adopted by the legislatures of states as developed/interpreted by the decisions of the formal courts.

Informal water tenure: A use of water that is not legally recognized, or which is illegal but tolerated by the water administration (sometimes for years).

Investment contracts: A tenure relationship whereby rights to use water resources are created on the basis of investment contracts which in the case of foreign investors may be subject to protection under international law.

Irrigation agency: A state agency responsible for the construction, operation and management of one or more publicly funded irrigation systems.

Land tenure: The relationship, whether legally or customarily defined between people, as individuals or groups, with respect to land.

‘Modern’ formal water rights: Permit-based long-term rights (12-30 years or more) to use water resources. Property rights/quasi-property rights, valuable and capable of being asserted against the state and third parties.

Regulatory licence: Short-term (e.g. annual) licence to use water resources based on a ‘command and control’ approach.

Religious law: A tenure relationship relating to the use/protection of water/water resources based on religious teachings.

Reserves/minimum flow requirements: A tenure arrangement that specifies mandatory amounts of water to be left within water bodies.

Tenure assessment: A comprehensive review of existing tenure arrangements in a given region/basin at a given time.

Tenure arrangement: The way by which people gain access to and make use of a resource, and how they relate to each other through a set of (formal or informal) rules and agreements.

‘Traditional’ formal water rights: Usually land based: rights to use water resources derive from land tenure rights. In parts of the Western USA and Canada based on prior use.

Unrecognized water tenure: A range of economic/livelihood activities that relate to the use of water resources, such as inland fisheries and the use of wetland resources, that are not typically regulated by water law.

Water administration: The state agency that is responsible for water resources management within a given jurisdiction.

Water supply contracts: Contracts, usually written, for the bulk supply of water for irrigation, industry or other purposes using water infrastructure.

Water tenure: The relationship, whether legally or customarily defined, between people, as individuals or groups, with respect to water resources.


Executive summary

Tenure arrangements determine how people gain access to and make use of a resource and how they relate to each other through a set of formal or informal rules and agreements. Although the word tenure is used in connection with a range of natural resources it is most commonly used in relation with land. The definition of land tenure promoted by FAO: “the relationship, whether legally or customarily defined between people, as individuals or groups, with respect to land”, provides a useful means of understanding tenure. Key points to note about this definition are the fact that it recognizes that tenure is a social construct, that it recognizes the rights and interests of both individuals and groups, and the fact that it recognizes relationships created under both formal and customary law. Land tenure is concerned with a wide range of formal relationships with land, such as ownership, leases and mortgages, as well as relationships created under customary or local law. The scope of land tenure, however, extends far beyond law and anthropology. It embraces economics, political science, sociology and a range of other disciplines.

In response both to the importance of tenure and the increasing pressure being placed on the world’s natural resources, the Committee on World Food Security adopted the Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and Forests in the Context of National Food Security (VGGT) on 11 May 2012. The VGGT set out principles and internationally accepted standards for responsible practices in order to provide a framework that actors can use when developing their own strategies, policies, legislation and programmes. When the process of developing the VGGT started, it was envisaged that water, and thus ‘water tenure’, would also be included in the guidelines. However, for a range of reasons, water was not included in the VGGT. One practical reason for this was the lack of a shared understanding of the term ‘water tenure’ and the potential complexities associated with it.

The purpose of this paper is to examine the notion of tenure in connection with water resources and to explore whether the concept of water tenure has the potential to make a useful contribution towards resolving the world’s water resources challenges. It seeks to provide answers to the following questions: (a) What is water tenure? (b) Does water tenure really exist or is water simply too different from other natural resources? (c) Could the concept of water tenure be useful in terms of the development of natural resources policies and practices?

In conceptualizing water tenure, the following definition is proposed: “the relationship, whether legally or customarily defined, between people, as individuals or groups, with respect to water resources”. The reference to ‘water resources’ as opposed to simply ‘water’ is justified by the need to distinguish the discussion on water tenure from the discussion on the human right to water, which focuses specifically on questions related to access to water for domestic purposes.

Applying the definition of tenure to water resources results in a surprisingly wide variety of types of tenure arrangements. This report proposes a typology of tenure arrangements that include those that are defined by formal law (‘traditional’ formal water rights, ‘modern’ formal water rights, regulatory licensing, agency control, water supply contracts, commonhold water tenure, investment contracts, de minimis uses, exempt commercial uses, and reserves/minimum flow requirements) as well as those that are not defined by formal law (customary or local law water tenure, water tenure under religious law, informal tenure, assumed and impossible tenure and unrecognized tenure). This preliminary typology could be further refined and its precise scope broadened. Nevertheless, all the tenure arrangements in the typology represent a type of relationship between people with respect to water resources, and they are all examples of water tenure.

Differences in the physical nature of land and water mean that there are also differences between water tenure and land tenure. These differences include: the nature of overlapping interests; the relatively greater social, economic and political importance of land tenure; the relationship between tenure and management; and different approaches regarding the allocation and reallocation of resources, with markets playing a far greater role in the case of land.

A key point to note is that water tenure itself is largely indifferent to the purpose for which water is used. However, it is possible to associate different types of water tenure with different categories of water use. Equally, it is possible to compare different types of water tenure arrangement by reference to such matters as security, equity, sustainability and efficiency.

What about the relationship between water tenure and water governance? The option proposed in this paper is to see the governance of water tenure, and also water tenure itself, as elements of water governance as a whole. Water tenure and the governance of water tenure are in fact fundamental to the wider question of water governance. It is also clear that water tenure is intimately linked to land tenure. Both have a long, historical relationship with political reforms and with other issues of political economy. Water governance reforms, as well as land governance reforms, that fail to consider the economic and political power that derive from the tenure of land and water will not succeed.

Apart from its potential contribution to the water governance debate, there are other benefits of thinking in terms of water tenure.

• First of all, water tenure provides an opportunity to take an holistic approach to understanding relationships with water resources in order to see things as they actually are rather than as how laws and regulations suggest that they should be. It therefore has the potential to contribute significantly to policy development and ex ante evaluations, and shed light on ex post evaluations of the actual achievements of reforms.

• Second, because water tenure is not prescriptive, it seems to offer a more nuanced means of recognizing different kinds of relationships among people and water resources; one that can accept that there are fundamental normative and cultural differences at play.

• Third, because it does not assert that one type of tenure system is better than the other, it offers the possibility of negotiation and compromise at the policy level and below. Water tenure also has the potential to facilitate more sensitive and nuanced analyses and discussions of water use and relationships, including transboundary waters. This can be particularly important in dialogues with politicians and other decision makers, but also with water resource users.

• Fourth, examining relationships with water resources under the heading of tenure is coherent with approaches used with other natural resources. Notwithstanding the differences between land tenure and water tenure, they are both systems of tenure. Moreover, the use of one resource can clearly impact and be impacted by the use of other resources. The interface between land and water is an obvious example.

• Fifth, an important potential benefit of the notion of water tenure is the possibility it offers for strengthening multidisciplinary approaches to addressing water resource problems. As can be seen with land tenure, the importance and scope of the issue far exceeds laws and legal questions.

• Last but not least, a key benefit of thinking in terms of water tenure is that it focuses on the most important actors: water users. The relationship between water users is at the heart of water tenure. A water tenure approach is bottom-up and user-focused, as compared to an approach based on water rights, which is top-down and state-led.

Adopting the concept of water tenure is clearly not a panacea for the world’s water problems. Nor is it a new technique or methodology that will magically conjure up solutions. The biggest benefit of a water tenure approach seems to be that, in a world of increasing water shortages, it gives a different perspective on water use and claims over water resources. The bottom-up water tenure approach can give insights into the complex system of water use, and, through water tenure analysis, i.e. the analysis of relationships between users and water resources, identify areas and opportunities for improving often chaotic water use (e.g. pointing out areas where formal laws are too rigid or remain unimplemented, or problems related to legal and policy coherence). Water tenure could be useful to a wide range of stakeholders at the national level, including governments, civil society and water users themselves.

What should be done with the concept of water tenure? Probably the first and most important step is to simply recognize that water tenure exists. It should be recognized that, while water has unique properties that distinguish it from other types of resources, water tenure is a legitimate type of tenure that needs to be taken as seriously as land tenure. Specifically, water tenure should be considered more systematically by policy makers and their advisers as well as by researchers, academics and NGOs. It also needs to be taken seriously across the spectrum of professions involved with water resources.

At a practical level, there is need for more reflection, more discussion, more critical analysis and more thought on the issue. Next steps could be to refine the preliminary typology and further review the comparative criteria of security, equity, sustainability and efficiency proposed in this document. From these efforts, a ‘water tenure assessment’ methodology could emerge that could inform policy reforms, including the development of formal water tenure policies.

Another possibility is to consider the development of a set of voluntary guidelines on water tenure that would set out principles and internationally accepted standards for responsible practices. Such guidelines would be of use for industrialized and developing countries alike. The process of developing these guidelines would in itself create a valuable forum for sharing the experience of different countries and the insights of different disciplines involved with water tenure, and offer a useful connection between management and rights.

A further question is whether such voluntary guidelines should deal only with water tenure or whether they should follow the example of the VGGT and be guidelines on the governance of tenure. While this issue requires further discussion, it is nevertheless suggested that voluntary guidelines on the governance of water tenure would be coherent with the VGGT and would make an important and specific contribution to the global water governance debate. Thereafter, it is possible to imagine a series of implementation projects, as has been done with the VGGT, on various technical aspects of the governance of water tenure.

It is true that up to now ‘water tenure’ has not been a commonly used term. It is also true that the concept of water tenure in itself does not provide a ‘solution’ to the world’s water challenges. But in a world of ever increasing demand for water resources, the need to ensure that people, as individuals or groups, can benefit from secure, equitable and sustainable water tenure that contributes to more efficient use of water could not be clearer. The question is not, whether we should take water tenure seriously, but rather whether we can afford not to.


1. Introduction

Tenure arrangements determine how people, communities and organizations gain access to, and use, natural resources. They define, among other things, who can use the resource, how much of the resource can be used, for how long, for what purpose and under what conditions (FAO, 2012c). Typically they also specify how decisions are to be made with regard to the allocation and, in some cases, the management of natural resources, the administration of the rights that they create and mechanisms for conflict resolution. Tenure arrangements include rights, but they constitute a much more comprehensive and complex set of formal and informal rules and interactions between users.

Inadequate and insecure tenure arrangements contribute to vulnerability, hunger and poverty. They can also lead to conflict and environmental degradation when competing users fight for the control of resources (FAO, 2012c). Weak tenure arrangements also constrain economic growth, as people are usually reluctant to invest without security of tenure.

In recognition of the importance of tenure and the increasing pressure being placed on the world’s natural resources, the Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and Forests in the Context of National Food Security (VGGT) were adopted on 11 May 2012 at the 38th Special Session of the Committee on World Food Security.

The objective of the VGGT is to set out principles and internationally accepted standards for responsible practices in order to provide a framework that actors can use when developing their own strategies, policies, legislation and programmes. They allow government authorities, the private sector, civil society and citizens to judge whether their proposed actions and the actions of others constitute acceptable practices. At a practical level, the high-level principles set out in the VGGT are in the process of being complemented by a series of ‘Governance of Tenure Technical Guides’ in which specific aspects of the tenure of land, fisheries and forests are addressed in more detail (FAO, n.d.).

When the process of developing the VGGT started, it was envisaged that water and ‘water tenure’, would also be included. More specifically it was foreseen that the high-level principles of the VGGT would be further developed in the form of specific technical guidelines on water tenure.

There was some logic in the idea of including water in the VGGT. For a start, around one third of the world’s population live in countries that suffer from moderate to high water stress. As water scarcity resulting from increased human demand and competition among water using sectors becomes apparent in a variety of forms, the question of how to allocate and manage water resources becomes more important. As noted in a recent FAO publication, ‘business as usual’ is not an option. Real changes are needed in the way in which water is governed and used if transient or long-term crises are to be averted (FAO, 2012a). At the same time, using the land often requires water, and land use and land management influence where water will be the available and for how long.

A number of preliminary steps were undertaken to include water in the VGGT, including the preparation of an issues paper and a preliminary set of draft technical guidelines. However, in the end, water was not included1.

One practical reason for this decision was that although some references to ‘water tenure’ can be found in the literature (e.g. Bruns, 2003; Van Koppen, 2000; Huggins, 2002; Sangkapitux and Neef, 2000), the notion of water tenure, unlike land tenure or forest tenure, is not widely known or used in practice or academia. Discussions about the allocation and reallocation of water resources and equitable delivery of water services tend to be framed in terms of ‘water rights’, which, as will be seen in this paper, are a much narrower concept. It was clear that for many people ‘water tenure’ was something new, and there were concerns about the extent to which tenure of water could be treated in the same way as tenure of land and other natural resources.

Nevertheless, the seed of interest in water tenure had been planted. In 2013, water tenure was subsequently discussed at an expert consultation on ‘Water governance and the role of tenure and rights in coping with agricultural water scarcity’ at FAO headquarters. As a result of that expert consultation and subsequent follow-up meetings it was decided to take a number of additional steps to investigate the concept of water tenure. This involved the preparation of three preliminary case studies from India (James et al., 2014), South Africa (Crafford et al., 2014) and Spain (López-Gunn et al., 2014) and a more conceptual ‘think-piece’, which is this paper.

The purpose of this paper is to explore the notion of water tenure and to seek to provide answers to a number of basic questions. First of all, what is water tenure? Second, does water tenure really exist or is water, with its fluid and fugitive nature, simply too different from other natural resources to render the notion of water tenure irrelevant or simply meaningless? And third, could water tenure help in terms of the development of policy and practice through further work that could include, for example, the possible development of guidelines on water tenure? Put another way, should further effort be spent on water tenure or is the whole idea just a distraction, a fad, a waste of time? Over the years, there has been no shortage of new approaches, remedies or other ‘nirvana concepts’ that have promised solutions to the world’s many and growing water challenges (Molle, 2008).

This paper draws on the findings from the three case studies mentioned above. Of particular importance was the invaluable role the case studies played in shedding light on the concept of water tenure, which radically broadened the conceptual scope of this paper as it was initially envisaged. The paper also builds on the issues paper and preliminary draft technical guidelines produced during the preparation of the VGGT and a review of relevant literature. It also draws on preliminary stakeholder feedback from a presentation on water tenure and the case studies made at the FAO Near East and North Africa Land and Water Days conference held in Amman, Jordan in 2013.

This paper is comprised of nine parts, including this introduction. Part two contains a brief outline of the notion of ‘tenure’, focusing on land tenure, which is perhaps the best-known type of resource tenure. Part three contains a conceptualization of water tenure along with a preliminary typology of water tenure arrangements. In part four, the relationship between different tenure types and different uses of water is examined. Part five sets out possible criteria for evaluating and comparing different types of tenure. Part six examines the relationship between water tenure and water governance. The benefits of water tenure are dealt with in part seven. A number of ideas for taking the concept of water tenure forward are considered in part eight. Some preliminary conclusions are set out in part nine.


2. What is tenure?

Before examining water tenure it is useful first to examine the notion of ‘tenure’ in more detail. As noted in the introduction, tenure arrangements determine how people gain access and make use of different types of natural resources, and how they relate to each other through a set of formal or informal rules and agreements2. Fisheries and forests have already been mentioned in connection with the VGGT, but references to tenure can also be found in connection with mineral resources in both national legislation (e.g. the 1996 Mineral Tenure Act of the Canadian province of British Columbia) and international agreements (e.g. Article 153 of United Nations Convention on the Law of the Sea, which explicitly refers to security of tenure in connection with deep sea mining rights in areas beyond national jurisdiction).

It is with regard to land, however, that the term tenure is mostly commonly used, and in trying to understand the concept of tenure it is convenient to use land tenure as a basic model. The issue of who may use land as a resource is usually considered under the heading ‘land tenure’. Although there are many definitions of land tenure, a succinct definition promoted by FAO is:

“..the relationship, whether legally or customarily defined, between people, as individuals or groups, with respect to land” (FAO, 2002).

There are a number of points to note about this definition. First of all, it concerns not just the relationship between people and land, but rather the relationship between people and people relating to land. In other words, the definition recognizes that land tenure is a social construct. Second, the definition makes it clear that the rights and interests of both individuals and groups are to be considered. And third, the definition indicates that two types of relationship fall within the overall concept of land tenure: those regulated by formal law and those governed by ‘customary’ or ‘local’ law. The definition explicitly recognizes the notion of legal pluralism (see FAO, 2004).

In contrast to the rules of formal law, which are created on the basis of laws or acts of parliament adopted by the legislature (and in some jurisdictions derive from decisions of the courts), customary law is usually unwritten and stems from the rules of the communities to which it applies. While customary law may be ancient, this is not necessarily always the case. Like any legal system, customary law can change and evolve. That is why anthropologists also use the term ‘local law’, as customary law may in fact be quite recent. Consequently, although the term ‘customary law’ is used in this paper it should be understood in this broad sense and not restricted only to the rules passed down over many generations.

The word ‘tenure’ itself, which derives from Latin via Norman French, means the right to hold or possess rather than the mere fact of holding or possessing it. Tenure implies the fact of holding or possession plus the recognition of this right through formal or customary law (Bruce, 1998).

2.1 ELEMENTS OF FORMAL LAND TENURE

Land tenure rights created under formal law are capable of being asserted against third parties as well as the state. In the case of a dispute, the holder of a formal land tenure right can legitimately expect that right to be upheld by a court, and if necessary, enforced through the machinery and coercive power of the state, including actions by court bailiffs, the imposition of fines and ultimately even imprisonment for failure to comply with court orders. Formal land tenure arrangements are strongly influenced by European conceptions of land as reflected through the two main legal traditions: the civil law tradition and the common law tradition (see Box A).

[image: image]

As regards land tenure, a key focus of the European legal traditions has long been on private property rights and on the private ownership of land in particular. Land ownership rights confer the fewest obligations on the land owner and the greatest freedom as to how the land in question can be used. In addition to being entitled to choose how to use (or not use) the land, a land owner may make a gift of it, sell it, pledge it, bequeath it or mortgage it free from any interference by the state.

In practice, however, particularly in urban areas, landowners usually do not enjoy total freedom regarding the use of their parcel of land. Land-use planning legislation, as well as public health and environmental laws, may impose restrictions that affect, for example, the purpose for which the land may be used, how this purpose is fulfilled and the extent to which the parcel of land may be subdivided into smaller plots. However, such restrictions arise from other legislative sources and are not inherent to the bundle of rights and obligations that make up, for example, land ownership. This issue is considered in more detail below.

In terms of obligations, the burdens on a land owner that derive from land ownership are few. They typically include the duty to provide physical support to neighbouring land (e.g. no quarrying) and various duties relating to the passage of water (e.g. drainage).

Notwithstanding the important role of private land ownership, all legal systems envisage that some land may be owned by the state (or equivalents, such as the Crown or the Federal Government) and many have special legal rules for such holdings. In civil law jurisdictions, for example, a distinction is commonly made between state-owned land in the public domain and private domain state land. Land under the first category includes the land under roads, rivers, airports and other elements of national infrastructural importance that may not as a matter of principle be sold. On the other hand, state-owned land in the private domain may be sold to a private person and acquire the status of private land.

Not all jurisdictions, however, permit the private ownership of land. For doctrinal reasons, many governments have rejected the notion of private land ownership. On achieving independence, for example, many African nations vested their land resources in the state or in the president. Land was ‘nationalized’ to assert the power of the state over traditional chiefs and to allow the appropriation of land for development in the belief that the state would be best placed to manage and distribute land in the interests of all (Quan, 2000).

The other principal type of land holding envisaged under the European legal traditions is leasehold tenure, whereby land is leased by a landowner (or ‘lessor’) to a tenant (or ‘lessee’) for a specified duration in return for the periodic payment of rent. Leases can typically be granted by private landowners, as well as by the state or other public bodies.

In addition to describing the land that is subject to the lease, lease agreements (which are essentially a form of contract) typically set out a number of conditions as to how the land may be used, including how much rent is to be paid and how it is to be paid. Unlike the case of land ownership, lease agreements typically specify not only the purpose for which land may be used (e.g. home, shop, restaurant) but also how the land is to be used (e.g. prohibitions on playing of loud music in an apartment after a certain time of the day).

Depending on the purpose for which the land is to be used, the basic freedom of landowner and tenant to agree on the terms of a lease may also be subject to legislation adopted to achieve various socio-economic objectives, such as providing increased security of tenure to residential, commercial or agricultural tenants or specifying formal procedures for determining and/or restricting rent increases.

In countries where all land is held by the state, individuals may be granted long-term leases or long-term use or usufruct rights that do not involve the payment of rent. Such rights, like rights created by leases, may be subject to conditions that determine, among other things, how the land in question may be used.

Land ownership rights, lease rights and use rights may be held by an individual or jointly by two or more people. Various legal (and social) mechanisms exist to allow for joint ownership, including trusts and complex ‘condominium’ arrangements for buildings with multiple ownership. Another option is for individuals to hold shares in a separate legal entity, such as a company or cooperative or association, that is then registered as the legal owner (or tenant or user) of the land and or building in question.

In terms of their scope, however, land tenure rights created under formal law extend far beyond ownership, lease and use rights. The unique and immovable nature of land means that a single parcel of land may be simultaneously subject to numerous overlying claims and legal rights, such as mortgage rights, rights of way over land, servitudes, lease rights and use rights (see Figure 1).
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Land tenure recognizes a range of other relationships with land. For example, the temporary right to enter private land, such as a shop, office or even a house, can be granted by the owner or tenant of that land on the basis of what is known in common law jurisdictions as a licence. Such a licence may be explicitly expressed, in the form of an invitation, or implied, as in the case of a shop with sign on the door with the words ‘open’. The rights created by such a licence are always limited as to duration and purpose (an invitation to dinner is not the same as an invitation to move in) and can usually be revoked with minimum formality (the words “please leave now!” may suffice).

Many jurisdictions have formal rules about the rights that squatters may eventually acquire over land through ‘adverse possession’. However, the issue of squatters goes far beyond the simple issue of the illegal entry and occupation of land. In many countries, large populations live in illegal squatter settlements, often in squalid conditions without the most basic of amenities. How to resettle these people and how to provide the basic services that they need in the meantime, which implicitly recognizes their rights to occupy the land, are major land tenure policy questions.

Further questions may arise as to the relationship between the parcel of land’s formal owner, often a man, and other family members. What interests, if any, do women and other members of the owner’s family hold in the land? What rights do children and other family members have in the case of a breakdown in relationships?

Other key aspects of land tenure concern how interests in land are created and recorded. This issue has been an important focus of reforms over recent years in terms of strengthening land markets. In short, land tenure raises a number of complex issues (see Box B).

Finally, it is important to note that formal land tenure rights, including land ownership rights, do not have absolute security. In most, if not all jurisdictions, formal land tenure rights may be expropriated by the state on public interest grounds. Expropriation is usually subject to the payment of fair compensation to the holder of the right.

2.2 RELATIONSHIPS CREATED UNDER CUSTOMARY LAW

The recognition of the role of customary law in the definition of land tenure reflects a simple reality: in many parts of the world land tenure continues to be regulated by customary law. There are various reasons for this, and most relate in one way or another to colonial history.

In some, but not all, jurisdictions where indigenous populations now form a minority (in absolute or economic terms), the customary laws of the indigenous population, including those relating to land tenure, are recognized by formal law on the basis of treaties with the original settlers or the legislation (and case-law) of the modern state. Sometimes such rights may be recognized in the state constitution (Boelens et al., 2012).

Elsewhere, particularly in Africa, decisions taken during the colonial era recognizing that customary land tenure law should continue to apply in settled rural areas, or in rural areas where there was no systematic settlement, have not been changed since independence. The result is that formal land tenure law applies in urban areas and customary law continues to apply in rural areas (Malawi Law Commission, 2006).

As noted above, customary law is a rather broad notion. Customary law may derive from ancient times, but equally it can change and adapt just like formal law. Customary or ‘local’ law may emerge from local practices resulting from the non-implementation or inappropriate adaptation of formal law. Given that customary law tends to be based on local reality, it can be better adapted to community needs than formal law adopted in a distant capital. However, it would be a mistake to romanticize customary law, which may have its own shortcomings in terms of equity, particularly regarding gender and social discrimination.

In contrast to formal law, with its focus on individual property rights, a feature of customary land tenure systems is the preponderance of community or group rights. Such rights may relate to fixed uses of land and the rights of nomadic people. Customary land tenure, like formal land tenure, also recognizes the presence of multiple claims over land.

The focus on individuals or groups is one of a number of tensions between customary law and formal law. The relationship between customary and formal water tenure regimes is usually not a particularly easy one. The basic question is one of legitimacy. The tenure regime that is perceived as more legitimate is more likely to be effective in a specific local context. Questions of legitimacy may arise in a number of ways, ranging from the political (e.g. an ideological rejection of formal law and all that it stands for) to the practical (e.g. the state’s failure to implement its formal law, leaving customary law to fill the land tenure vacuum).
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In practice, the relationship between customary law and formal land tenure law is not always clear-cut. Customary systems are often shaped by contact with formal law (Cotula, 2011). At the same time, attempts to accommodate and codify local law may make things worse, creating power imbalances and injustice through elite capture (Krishnan and George, 2009). In addition, individuals and communities may ‘play’ the system, seeking recourse to formal or customary law depending on which one best serves their interests.

2.3 BEYOND LAW AND ANTHROPOLOGY

While land tenure arrangements are underpinned by the rules of formal and customary law, it is obvious that the scope of land tenure goes far beyond questions of law, whether it be formal law, as studied by lawyers, or customary law as studied by anthropologists.

Land is a primary production factor, a source of employment and a repository of personal wealth, and as such it performs an economic function of paramount importance. It follows that land tenure is an issue of immense interest to economists and policy makers. Following the end of the cold war, current orthodoxies, as reflected in the policies of governments and donor agencies, emphasised an increased role for private land rights, private property and the liberalization of market transactions in the land sector (e.g. De Soto, 2001).

In many societies, both social status and power depended, and continue to depend, on the size and structure of land holdings (Vogelsang, 1998). It also follows that land tenure is an inherently political topic, and issues relating to land tenure continue to resonate at the heart of political debate in many countries around the world. It is not uncommon for new governments to be formed (through the ballot box or otherwise) on the basis of land tenure reform agendas.

Questions of land tenure have always been linked to questions of power, both economic and political. Although the nature of land tenure issues varies from country to country, in terms of political priority, many similar questions continue to dominate the agenda, including: How to ensure the availability of affordable housing? How to simplify land transactions and make markets more efficient? How to regularize informal land use and squatting? How to provide land to the landless? How to bring customary tenure into the formal legal system? These issues in turn lead to land tenure reform programmes that may have quite distinct objectives, such as social equity or strengthened markets.

Governments adopt formal land tenure policies often as a precursor to legislative reform, even if distinct aspects of land tenure are addressed in separate laws. A range of professional disciplines (e.g. surveyors, economists, lawyers, sociologists, gender experts) constitutes a cadre of land tenure professionals. Every year thousands of pages are published on the subject of land tenure in journals and textbooks. Specialist land tenure centres exist to study and provide advice on land tenure and land reform.

The scope of tenure, when discussed in connection with land, goes far beyond the narrow question of the rules of formal and customary law that regulate rights over land. The next question, then, is how does the notion of tenure apply to water?


3. Conceptualizing water tenure – a preliminary typology

In conceptualizing water tenure, a logical place to start is the definition of land tenure mentioned at the beginning of part two. A modified version of that definition would be: “the relationship, whether legally or customarily defined, between people, as individuals or groups, with respect to water”. This definition would, like the land tenure definition, recognize the role of both formal and customary law, as well as the fact that the rights and interests of both individuals and groups are to be considered.

However this immediately gives rise to a question: is water tenure really about the relationship between people with respect to water or to water resources? This question concerns two separate issues but arises from a single obvious fact: everyone needs drinking water to live.

The first issue involves the emerging ‘human right to water’ (see Box C). A legal right, the human right to water is a relationship with water in the abstract, rather than a relationship with water as a resource. In other words, the human right to water does not articulate a claim over particular water resources, i.e. over water contained for example in a specific river or stream. The nature of a human right is that everyone enjoys that right simply by being human. Although, as will be seen, water tenure has the potential to play an important role in ensuring the realization of the human right to water, the human right to water is of a different nature to the types of water right that can be included under the heading of water tenure.

The second issue concerns the manner in which the human right to water is (or should be) usually implemented, i.e., through the delivery of water supply services. The delivery of water supply services involves numerous elements including the abstraction of ‘raw’ water, the treatment of that water, the storage of water in reservoirs and/or a series of water tanks, the conveyance of the treated water under pressure through a piped reticulation system to individual dwellings or a public stand pipe, together with the maintenance of the system, as well as the financial and administrative measures necessary to recover the costs of operation, maintenance and, in some cases, capital costs.
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Water supply services are generally provided by private or public water utilities that are under a formal or statutory duty to supply clean water to consumers within a specified area and that are often, but not always, responsible for the removal and treatment of waste water. A person who holds property located within the service area of a utility typically has a right to a connection to the reticulation system and to the water supply services provided by that utility. This too is a kind of relationship with water. It is, however, a right to a service and not a right to a share of a specific water resource. A person who opens a tap is, by and large, indifferent to the provenance of the water. In addition, the volumes of water needed to satisfy personal domestic needs are relatively small compared with other needs (e.g. irrigation). It is hard to characterize such a relationship as a relationship of tenure. However, the bulk amount of water required to satisfy a city’s demand for drinking water may be large, in which case the city itself, or its water provider, will necessarily become a stakeholder in the water tenure discussion.

In creating a working definition of ‘water tenure’, it would seem more appropriate to specify that the definition should be concerned with relationships relating to water resources. A modified working definition of water tenure might then be:

“the relationship, whether legally or customarily defined, between people, as individuals or groups, with respect to water resources.”

Just as land tenure is concerned with claims relating to specific land plots (land tenure rights also do not exist in the abstract), water tenure is concerned with claims over specific water resources. It deals with claims relating to water in the natural environment, such as the water in streams, rivers, lakes and groundwater sources3. Just as each land tenure relationship relates to a specific plot of land, each water tenure relationship is concerned with a relationship with water contained in a specific source.

This distinction does not seem unreasonable, given that humans are land-based creatures and need land to survive. However, people do not enjoy a tenure relationship with all of the land encountered during the day (e.g. the land of the pavement, of the road, of the station, office or shop). It is true that legal rules may regulate access to such land and our behaviour, but we do not as individuals have a tenure claim over such land.

It does not mean that water tenure is irrelevant as regards to the water supply sector or the human right to water. As will be seen below, water tenure arrangements, in one form or another, regulate the abstraction of water from natural water sources for drinking water purposes. Without effective water tenure arrangements, it is hard to see how states can discharge their responsibilities regarding the human right to water. This applies as much to formal water rights, in the case of piped water conveyance networks, as to the protection of ‘traditional’ water sources. (COHRE et al., 2007).

What kinds of legal or customary relationship can be included under the heading of water tenure? As already noted, the debate over the allocation of water is typically couched in terms of water ‘rights’. But on closer examination there turns out to be a surprisingly large number of quite distinct types of water rights, just as there is a wide range of relationships that fall under the heading of land tenure.

Following the suggested definition of water tenure, it is useful to distinguish between those types of tenure relationships that are defined by formal law, i.e. the body of rules that are created on the basis of laws or acts of parliament adopted by the legislature (and in some jurisdictions derive from decisions of the courts) and are capable of being asserted before the courts and implemented through the power of the state, and those that are not.

In this respect, it is important to bear in mind that the practical relevance of law in connection with water tenure, whether formal or customary, will tend to increase with water scarcity and increased competition for water. In a situation of water abundance, formal legal rules may appear less important, especially for those who use water for de minimis needs and require little assistance or regulatory or technical intervention from the government. Water tenure arrangements are always context-specific. Equally, the presence or absence of different types of water tenure arrangements varies from country to country. A preliminary typology of such arrangements, using broad headings, is proposed over the course of the following paragraphs and summarized in Table 1.
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3.1 TENURE RELATIONSHIPS DEFINED BY FORMAL LAW

3.1.1 ‘Traditional’ formal water rights

With the exception of the prior appropriation doctrine (see Box D), in both of the main legal traditions, formal waters rights traditionally derive from land tenure rights. It is necessary to hold a formal land tenure right in order to hold a formal water right over adjacent or subadjacent water resources.

Many jurisdictions in the civil law tradition distinguish between the ‘public waters’ of major rivers and the ‘private waters’ of other water sources, such as smaller rivers and streams and groundwater. While an administrative permission was necessary for the use of public waters, this was not necessary in the case of private waters. The right to use private waters, both surface and underground, derived from land ownership, which recognized the right of owners to use at their pleasure the water existing upon their land without any limitation.

In contrast, the 'riparian’ doctrine of the common law tradition, which was developed by the courts in England and North America in the nineteenth century, recognized the specific rights of riparian land owners to make reasonable use of the water in a water course for various purposes. This was subject to the caveat that uses not considered ‘ordinary’ were only permitted if they did not interfere with the rights of other riparian land owners both upstream and downstream. With regard to groundwater, the common law doctrine of ‘capture’ provides that there is no property in groundwater until it is abstracted. This creates an open access regime under which a landowner can pump water irrespective of the impacts on neighbouring wells or boreholes.

The main advantage of ‘traditional’ formal water rights, other than those created under the prior appropriation doctrine, is that they are somewhat self-contained, given that the existence of such rights derives as a matter of law from existing land tenure rights. Because they are tied to land tenure rights, a formal mechanism, with associated bureaucracy, for their creation is not necessary. As long as a person has a land tenure right, in an appropriate situation, that person also has a water right. Similarly each landholder is responsible for asserting his or her water rights against third persons. Again, there is no need for enforcement by water administration.
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However, within these advantages also lie some of the main defects of ‘traditional’ water rights. The legal rules can be easily stated, but what do they actually mean? Water is a single resource, so how is it possible to establish a logical distinction between ‘public’ and ‘private’ waters? What constitutes the ‘ordinary’ use of water in terms of a riparian water right? And while the doctrine of capture may have been perfectly reasonable one hundred years ago, now the increasing demand for water and the availability of technologies (e.g. cheap highly efficient vacuum pumps) means not only that rivers and aquifers can be rapidly depleted4 but that pumping ‘wars’ eliminate all semblance of security. This leads to the key point: ‘traditional’ formal water rights are increasingly unable to effectively regulate access to water resources. This is why many countries have moved from ‘traditional’ formal water rights to ‘modern’ formal water rights (discussed in the next section) that are distinct from land tenure rights.

However, ‘traditional’ formal water rights are still relevant in many situations and cannot be ignored. The doctrine of prior appropriation still applies in many western states of the United States and in some Canadian provinces. In general, ‘traditional’ formal water rights are still relevant in countries that have not yet introduced ‘modern’ formal water rights. As the Indian case study shows, the common law doctrine of capture, as reinforced by the 1883 Indian Easements Act, still applies to groundwater abstraction. Even in countries where ‘modern’ formal water rights have been introduced, ‘traditional’ formal water rights may continue to play a residual role. This is the case, for example, in Spain where some water users continue to rely on ‘traditional’ formal rights to groundwater, which is based on the notion of private waters (López-Gunn et al., 2014).

3.1.2 ’Modern’ formal water rights

Key features of ‘modern’ formal water rights (FAO, 2006) are that: (a) they are created on the basis of a legal instrument, described in this paper as a ‘permit’, and; (b) they do not arise automatically from land tenure rights. They authorize the abstraction and/or impoundment and use of water in a natural watercourse either as a share of the available flow or, in the case of a regulated river, as a specific volume (see Box E).

An important point to note is that, as modern water rights are generally introduced to replace or update existing traditional water rights, they are usually designed to provide an equivalent degree of security in order to prevent claims of expropriation by those whose ‘traditional’ formal water rights are replaced. Although formal water rights are rights of use and not ownership rights, they nevertheless create a form of property right or quasi-property right5. Consequently, just like formal land tenure rights, formal water rights (both traditional and modern) are capable of being asserted against third parties and the state.
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Also, as is usually the case with land tenure rights, they may not be expropriated by the state without the payment of compensation. In introducing a system of ‘modern’ formal water rights, the intention has generally been to replace one kind of property right, i.e. a ‘traditional’ formal water right, with another, i.e. a ‘modern’ formal water right. Primary legislation is necessary for the introduction of ‘modern’ formal water rights (FAO, 2006).

’Modern’ formal water rights tend to be time limited. Often a distinction is made between ordinary uses where permits may last between 8-15 years, and large-scale uses involving major investments (e.g. hydropower dams) where permits may last between 25-70 years. The time-limiting nature of ‘modern’ formal water rights means that the water subject to these rights can be re-allocated as needed at the end of the term of these rights without the need to pay compensation. The ability to re-allocate water resources in this manner in order to respond to variations in water demand and/or environmental needs is beneficial in terms of water resources management.

’Modern’ formal water rights are typically subject to conditions that regulate how water is used and prevent or mitigate negative third party or environmental impacts, and are typically also subject to the payment of an annual use fee (see Box F). Water legislation typically also provides for the temporary suspension or modification of ‘modern’ formal rights in times of low flow and drought (without the payment of compensation).

’Modern’ formal water rights are relatively robust and legally sophisticated instruments. They enable the state to rationally and clearly allocate water among different users and water use sectors while conferring sufficient legal security upon rights holders to enable investment.

The downside of ‘modern’ formal water rights is their cost both in terms of introducing a ‘modern’ formal water rights system and implementing it. In contrast for example to land tenure rights created through land tenure reforms, which, once completed, require little in terms of management, modern water rights are subject to active management by the state agency responsible for water resources (hereafter referred to as the ‘water administration’) in terms of determining seasonal allocations by reference to water flow (or the state of a relevant aquifer), planning, monitoring and enforcement, and safeguarding water quality.

This is not to suggest that ‘modern’ formal water rights are entirely dependent on state enforcement. Just as it is up to each land holder to ensure the enforcement of his or her land tenure rights, water rights holders have an obvious interest in taking active steps to ensure that their rights are enforced against the state and other water users because ‘modern’ formal water rights are of value to them. Nevertheless, it is much more complicated to ensure enforcement of water rights than of land rights. The fact remains that the implementation of ‘modern’ formal water rights regimes does imply certain routine expenditure and this may explain why, generally speaking, ‘modern’ formal water rights regimes have tended to be effectively introduced in industrialized countries. In countries where the state and its water administration are weak, it may be more difficult to implement a ‘modern’ formal water rights regime.
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3.1.3 Regulatory licensing

Regulatory licensing, while sharing some similarities with ‘modern’ formal rights, is a distinct form of water tenure. Under this approach, short-term licences6 are issued to control and regulate various activities pertaining to the use of water resources, including the abstraction of water from surface and groundwater sources, and the discharge of wastewater (see Box G).

The main similarity that regulatory licensing shares with ‘modern’ formal water rights is the use of a legal instrument, which in this paper is referred to as a licence. Like modern water rights, regulatory licences may contain conditions that specify how a given activity is to be undertaken. The undertaking of such an activity without the necessary licence, or in ways that are not in accordance with the conditions of the licence, may be punished as an offence.
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However the main difference between regulatory licensing, sometimes called ‘command and control’ regulation (e.g. Lankford and Hepworth, 2010), and ‘modern’ formal water rights, is that the former do not create property rights or quasi-property rights over water resources. They are of short-term duration (e.g. one year), even in the case of water abstraction. They may be renewable (and they may in practice be renewed). However, their short duration and personal nature makes them quite different in substance and nature to a ‘modern’ formal water right in terms of the extent to which such rights are capable in practice of being enforced against third parties and the state.

In cases where a water law indicates the length of such licences, the legislator’s intention to create a regulatory licensing regime is clear from the legislation itself. In cases where the law does not itself specify the duration of the licences and leaves all of the detail to subordinate legislation, the intention of the legislator is less easy to define.

The key point to note about short-term regulatory licences is that, apart from the risk of being caught and punished, which may in practice be negligible, they otherwise offer no obvious incentive for encouraging compliance.

While a licence may confer a narrow kind of legal right to use water (but only in the sense that such use is therefore no longer illegal), the security it provides is so precarious that it does not constitute a sound basis for an investment. In terms of security, such ‘rights’ are clearly less than property rights or quasi-property rights. This in turn implies costly and burdensome enforcement activities by the state.

3.1.4 Agency control

Another approach to water tenure is to vest extensive wide ranging or even unlimited powers over water resources on a government agency, such as an irrigation agency or a regional development authority. Under this approach the state, acting through agencies, is deemed to know best, rather like the case of state-owned land. In India, for example, the legislation typically confers extremely broad powers upon irrigation departments to take and use water as necessary to fulfil its development mandate. The Northern India Canal and Drainage Act of 1873 introduced the legal assertion of the `right of the government’ (i.e. the state) to “use and control for public purpose the water of all rivers and streams flowing in natural channels, and of all lakes”. Similarly in Mali, the widely studied Office du Niger enjoys extremely broad powers to allocate water within its area of responsibility in contrast to small-scale farmers who enjoy little if any water tenure (or land tenure) security.

The main advantage of this kind of approach, which in this paper is described as ‘agency control’, is that it facilitates rapid development. A disadvantage, however, of conferring excessive powers on such ‘hydraulic bureaucracies’ (Molle et al., 2009) is the fact that this can lead to unbalanced development, particularly if irrigation agencies are placed under political pressure to construct new infrastructure rather than managing existing irrigation systems. The situation is particularly acute where there are unhealthily close links between hydraulic construction companies, politicians and irrigation agencies.

In such circumstances, individual water users and farmers may effectively find themselves at the mercy of irrigation agencies that enjoy almost complete control over the allocation of water. This situation can in turn lead to rent-seeking behaviour by agency staff in terms of water delivery.

In places where there are severe water shortages, agency control may be easy to justify at the political level, but in practice it may also result in insecure water tenure for individual water users.

3.1.5 Water supply contracts

The need for irrigation leads to another type of water tenure. Many water users and most irrigators around the world do not have direct access to a water source, particular for surface irrigation. Instead, water is delivered to such users by an irrigation agency on the basis of a water supply contract. In some countries irrigation agencies also supply water to industrial users and to urban areas for domestic water supply purposes. Given the role of irrigation in meeting food security need, this is an important type of water tenure.

In such cases, the person supplied with water has the right not only to a quantity of water but also to the service supplying the water. The Indian case study provides a number of examples of such types of contract under which water may be supplied for irrigation or other uses, such as industry.

Such contracts may be concluded with the final user of the water, such as a factory or an individual farmer, or to an intermediary, such as a water user organization (WUO), which is turn responsible for delivering water to individual farmers. This is described in the section on commonhold tenure that follows.

This situation shares some similarities with urban water supply. The water user has no direct access to the water source and what is provided is the service of water delivery. Nevertheless, there is still a clear relationship to the resource, in that the actual quantity of water delivered will depend on the availability of water in a particular source, such as a river or reservoir. In the case of irrigation, a farmer will typically demand the supply of a specific quantity of water (or a specific number of irrigations) in advance, whereas few urban consumers calculate their water needs based on the number of annual baths they wish to take. Also, urban water supply entities provide water on the basis of a statutory duty rather than on the basis of a contractual right.

In practice, there can be significant differences from jurisdiction to jurisdiction as to the content of water supply contracts in terms of their duration and the overall legal security they provide. In some jurisdictions, water supply contracts are concluded annually. Elsewhere, as in the case of France and the United States (for contracts concluded with the Federal Bureau of Reclamation) they are of indefinite or long-term duration (e.g. 30 years). In such cases, the long-term framework contract is typically supplemented by annual water delivery agreements that can take account of both fluctuations in the available supply of water and variations in water demand, which may change depending on, for example, the types of crop to be grown.

3.1.6 Commonhold water tenure

Particularly in the irrigation sector, the rights of individual farmers to receive water derive from a common or shared right to water held on their behalf by a WUO. Such a right may be in the form of a ‘modern’ formal water right held by the WUO or a bulk water supply contract to which the WUO is party. These collective rights are held in common by all of the beneficiaries, hence their description in this paper as ‘commonhold tenure’ (see Box H).

The Spanish case study clearly explains how this form of water tenure functions. ’Modern’ formal water rights are held by WUOs, each of which is in turn responsible for distributing irrigation water within a defined area.

The right of individual farmers is a right against the WUO to a share of the water that it abstracts or receives, as well as the service of delivering that water on time to their field. The farmers also have rights against the WUO in terms of its governance, such as the right to vote in elections or to stand for office, and the duty to comply with the rules of the WUO.

The relationship goes beyond that of a purely contractual arrangement, i.e. the rights to a quantity of water and the service of delivering that water, to include rights against the WUO itself. The right of an individual farmer to water depends entirely on the correct functioning of the WUO. If a WUO does not operate effectively, or if farmers are not even aware that they are members of a WUO (see Box I), then the relationship between farmers and water resources is adversely affected and this has a direct and immediate impact on the tenure of individual farmers.
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3.1.7 Investment contract rights

A more recent type of water tenure derives from rights that are created on the basis of an investment contract. Under such contracts an investor, typically a foreign investor, enters into an investment contract with a host government, or a ministry or agency of the host government, to use an area of land and other natural resources for commercial activities.
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Recent years have seen significant investor interest in the agriculture/agribusiness sector in a number of countries, particularly in Africa, on the basis of long-term concession agreements for the use of state land. As abundant water and fertile land are exactly what private investors need, these agreements often also confer rights over water (Cotula, 2011). This type of approach is also used for hydropower and industrial investments, which may specify the volume of water that may be impounded or used.

In countries that do not have an effective ‘modern’ formal water rights regime in place, this type of approach may be the only way in practice that a host government can use to attract investments in activities that require substantial volumes of water. Without such a regime, investors and their lenders will seek to include the water-related aspects of an investment, including the creation of some form of ‘water rights’, in the investment agreement itself. This creates a specific type of water tenure, one that may benefit from additional legal protection on the basis of international investment treaties and agreements.

More specifically, under an investment contract, disputes are typically resolved through independent international arbitration rather than through the courts of the host country. Leaving aside the fact that international arbitration is often costly and that many developing countries may struggle to arrange adequate representation, the key point to note is that the enforcement of arbitral awards is specifically regulated by global treaties, such as the 1958 New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards. The New York Convention requires state parties to recognize awards as binding and to enforce them within their jurisdiction. If a host state does not comply with an award, the investor may seek to enforce the ruling in the national courts of a third country where the host state holds interests. Provided that the third state is party to the New York Convention, enforcement could be done for example by seizing goods or freezing bank accounts (Cotula, 2010)7.

Because these are commercial agreements they are very often subject to strict confidentiality requirements. Consequently not only are such contracts negotiated in conditions of secrecy, but in some jurisdictions only the investor and the government of the host state are privy to their content (see Box J).
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3.1.8 De minimis (small-scale) free uses

Due mainly to considerations of cost and administrative convenience, in most jurisdictions, small-scale or de minimis uses of water are exempted from formal water rights regimes or from the need obtain a regulatory licence.

The main rationale for exempting small-scale de minimis uses of water, sometimes called de minimis rights, from a modern water rights regime is essentially practical. It is simply too difficult and too costly to bring small-scale users within a permitting regime. Consequently, small-scale water users are spared the trouble of obtaining and periodically renewing permits, and water administrations are spared costs of administering hundreds or thousands of small claims over water resources.

De minimis uses that are recognized under this heading typically include the use of water resources for drinking and meeting basic household needs, the watering of livestock, domestic animals and poultry, recreational uses, such as swimming and bathing, the watering of garden plots and firefighting (see Box K). Sometimes the distinguishing characteristic of a de minimis use is the absence of any form of permanent structure to divert and use water.

Another approach is to describe de minimis uses by reference to the volume of water used and/or the area on which may be used (e.g. for irrigation). However, in practice this can be difficult to monitor.

Another type of de miminis use relates to water abstracted from wells. A range of approaches are possible with respect to such groundwater abstractions that affect a number of key issues, including the volume used, the area on which water is to be used and for what purpose. In some countries, all abstractions from wells are still regulated on the basis of land-based water rights and do not need a permit even if they are qualified by a requirement for ‘reasonable’ or ‘beneficial’ use.

De minimis uses are often of particular importance in developing countries where people rely on access to water in natural sources to meet their basic and livelihood needs (e.g drinking water gathered from streams and rivers). As such, de minimis use provisions can reflect customary and religious law regarding moral rights to use water for drinking. Women who are responsible for gathering water in many cultures may be particularly reliant on this category of water tenure.
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One issue that arises from the concept of de minimis use right is that, while individual uses may be limited, in very densely populated areas, the combined volume of individual rights may become significantly important in relation to available resources. If de minimis use is not correctly accounted for in the overall assessment of supply and demand, it can have unexpected consequences on the overall sustainability of water use. This is particularly the case with private wells in groundwater aquifers.

3.1.9 Exempt commercial uses

While de minimis uses are typically not only small-scale but also non-commercial, in some jurisdictions provision is made for larger-scale ‘free uses’ of water resources. In these case, users do not require a formal water right or licence for commercial activities that are done on a relatively small scale.

In South Africa, in accordance with the Water Act, the water administration can authorize large numbers of people to use water resources without the need for a permit. General authorizations are intended specifically to make it easier for the rural poor to abstract water, including include resource-poor farmers who would not need to be ready to apply for a permit and other uses of smaller amounts of water by many people (Department of Water and Sanitation of the Republic of South Africa, n.d). As with de minimis uses, a permit or licence is not necessary but the scope of such uses is defined or regulated (Crafford et al., 2014).

Sometimes, this type of tenure arrangement may apply to an entire sector. In Belize, for example, the new water act (Section 27 (1) of the 2010 National Integrated Water Resources Act, No. 19 of 2010) provides for a regulatory licensing scheme for the use of water resources but exempts irrigation, apart from flood irrigation, from its ambit. In Ethiopia, a distinction is made in the water law (Article 12(1)(b) of the 2000 Water Resources Management Proclamation No. 197) between traditional irrigation, using farmer constructed earth canals, which may be undertaken without a permit or licences, and irrigation using concrete canals or structures which may not.

3.1.10 Reserves/minimum flows

Just as water laws can be used to specify the amounts of water that may be abstracted from rivers and other water bodies, they can also be used to specify the amounts that should remain there. This can be done in a number of ways. One way is to specify minimum or ‘environmental’ flows for rivers as described in the Spanish case study. Another approach, which is described in the South African case study, is to specify a ‘Reserve’. In accordance with the South African Water Act, the Reserve consists of two parts, the reserve for basic human needs and the ecological reserve. The ecological reserve deals with water required to protect aquatic ecosystems. The Reserve considers both the quantity and quality attributes of water. This water therefore indirectly secures the delivery of aquatic ecosystem services (Crafford et al., 2014).

These kinds of provision always have a public interest objective (e.g. maintaining healthy river ecologies, ensuring sufficient water for navigation or ensuring that enough water to meet de minimis or regulated free uses).


3.2 TENURE RELATIONSHIPS THAT ARE NOT DEFINED BY FORMAL LAW

3.2.1 Customary water tenure



In many places, customary or local law remains the dominant legal paradigm for water tenure. A failure to recognize this fact may not only have severely negative impacts on the lives and livelihoods of rights holders under customary law, but will also hinder or even subvert attempts to introduce broader sectoral reforms.

In some countries in Africa, for example, customary water tenure may form part of a broader legal framework that applies to the use of other resources, such as land and forests. This is similar to what formal law traditionally did in terms of land and water rights. Elsewhere, local law may emerge to create informal but effective rules that apply within and among groups of water users.

There can also be significant variations in terms of the principal actors under customary water tenure. For example, customary law often emphasises the role and rights of groups or communities rather than individuals. Rights to water resources are therefore often a kind of group right. At the same time customary law, including rules relating to the use of water resources, may from certain cultural perspectives be perceived as unfair or even discriminatory, particularly as far as women and non-dominant religious or ethnic groups are concerned. Customary rights to water resources typically form part of a complex framework that regulates access to other natural resources. Depending on ethnicity or livelihood, multiple user groups may enjoy rights within a customary framework.

The resilience of customary law usually depends on historical factors, particularly colonial settlement and the ‘reception’ or introduction of colonial legal systems from Europe. In some Latin American countries, for instance, local laws that regulate the use of water resources by indigenous people have been largely by-passed by formal tenure rules. At the same time, attempts to introduce unpopular water sector reforms in these countries have been derailed by indigenous communities, partly because of the perceived negative impact of the reforms on customary water tenure (Boelens et al., 2013).

Elsewhere, customary law applies because formal law has not been applied in particular areas, or it has failed to keep up with developments at the local level. In Africa, for instance, customary water tenure rules may apply within a specified area that is recognized by formal law as subject to customary land law. In other places, the formal law and the tenure regimes that it provides for may be perceived as the law of the ‘outsider’, the other, the colonial invader, and there may be no formal recognition of customary law at all. The position may be further complicated by the existence of different customary law regimes. Sometimes, customary law rules regarding water tenure apply only within particular societies. Elsewhere they may regulate the access that different societies, tribes or user groups, (e.g. pastoralists and farmers) have to the same resource.

Increasingly, customary and local law rules relating to the use of water resources are under pressure, not only as a result of an increased overall water demand but also as a result of investments concluded on the basis of investment contracts, particularly investments from abroad backed up by foreign investment treaties (as described above). At the stroke of a pen, these contracts can disenfranchise entire communities of water users.

Some protection may be afforded to indigenous peoples by international law, but primarily with reference to their land resources. For example, pursuant to article 8(2) b) of the 2007 United Nations Declaration on the Rights of Indigenous Peoples, states are required to provide effective mechanisms for the prevention of, and redress for, any action that has the aim or effect of dispossessing indigenous peoples of their lands, territories or resources. Article 10 goes on to provide that indigenous peoples are guaranteed the right not be forcibly removed from their lands or territories, and that no relocation shall take place without their free, prior and informed consent and after reaching an agreement on just and fair compensation and, where possible, the option of return. It is not clear how these provisions would protect an indigenous community that is deprived of its water resources but not its land.

As with land tenure, the relationship between customary water tenure and formal law is not always clear-cut. While in some jurisdictions customary water tenure receives formal recognition in treaties, constitutional provisions or even in water legislation, it can in practice be difficult to reconcile conflicts between quite separate normative regimes (See Burchi, 2005).

3.2.2 Water tenure under religious law

Another category of water tenure derives from religious law and may or may not form part of customary law. Islamic rules regarding water tenure continue to play a particularly important role in establishing relationships with water resources, allocating these resources and in shaping peoples’ attitudes to water and its tenure (Caponera and Nanni, 2007). Other traditions may also have specific codes for how particular areas of religious significance, such as sacred groves, are to be protected and/or used.

3.2.3 Informal tenure

Relationships with water resources may also be based on informal arrangements that are not legally recognized. Sometimes these uses may be tolerated by the water administration because the law is ill-adapted or because it convenient to do so. In many jurisdictions in India, for example, ‘out of command’ irrigation, where water is pumped from irrigation canals is strictly illegal and yet widespread. Other examples of irrigation engineers turning a blind eye to illegal uses of water are detailed in the Indian case study.

In 2013, at the FAO’s Near East and North Africa Land and Water Days event, an example was given of illegal groundwater use for date growing in southern Tunisia that has long been tolerated by the water administration even though the administration is at pains to stress that no rights are created over the water resources in question. The comparison with land tenure and squatters rights is interesting in this respect.

The other type of ‘informal’ use is just a euphemism for illegal water use. While everyone knows that illegal water use takes place all around the world, the water sector seems to lack the appropriate vocabulary to discuss this matter as anything other than as a regulatory, or law and order, issue.

The contrast with land tenure in this respect is striking. In the land tenure sector, the issue of informal settlements is openly discussed in the literature and in practice, along with the associated challenges that arise in terms of mitigating the residents’ hardships, some of which relate to water (e.g. UNECE, 2009). For example, the construction of much needed water supply infrastructure in an informal settlement can save lives, but at the same can be seen as condoning illegality.

3.2.4 Assumed and impossible rights

Two further types of water tenure are ‘assumed water rights’ and ‘impossible water rights’. Assumed water rights can arise when governments or state agencies construct infrastructure for purposes such as irrigation or water supply. Because these structures are built by the state, it seems, in some cases, to be assumed that the state does not need to obtain a water right, or that such a right is implicit in the fact that construction has been authorized, or that such construction is a de facto recognition of a water right. In other words, because it is a ‘government’ activity, it must be ‘official’. The effect is that everyone believes that the abstraction and use of water in a given situation is subject to a water right when in fact it is not. The result is that such uses do not in fact benefit from the legal protection afforded to water rights.

This kind of situation may not be that uncommon. One surprising finding of the Spanish case study was the number of domestic water supply systems that are not subject to formal water rights. In India too, while the legislation does seek to provide some protection for the drinking water sector, ‘government’ boreholes for village water supply do not enjoy the protection of any kind of formal water rights. This means that while government officials and engineers no doubt seek to protect drinking water sources, this can only be done indirectly with the result that wells and networks for the provision of drinking water services can and do run dry. A similar situation can arise with regard to irrigation. Because an irrigation system has been constructed, ‘obviously’ a portion of the available water in the related source must have been formally allocated to that infrastructure for use by those farmers who should benefit from it, even if in reality it has not.

And what of the situation where it is actually formally impossible for water rights to be held? In the case of small-scale water supply systems, it is often the case that villages and settlements enjoy legal personality under relevant local government legislation and are not able as a matter of law to hold a formal water right.

Similar situations can arise with regard to informal water and sanitation committees and WUOs organized on the basis of customary law. As they do not have legal personality under formal law, it follows that they cannot enter into legal relationships, which makes it impossible for them to hold formal water rights or to own the infrastructure that they are notionally responsible for.

3.2.5 Unrecognized tenure

Particularly in developing countries, large numbers of people who depend on water resources to secure their livelihoods do not engage in activities that involve the impoundment and/or abstraction of water. Wetlands and floodplains can provide an important source of food, firewood, livestock fodder and materials for thatching, mat-making and medicinal use. Inland fisheries are often a vital source of protein for rural and urban areas. These and other activities (e.g. harvesting aquatic and wetland plants, the operation of local ferry boats) may or not may not be recognized in formal law. For example, inland fisheries may well be regulated in fisheries law, but the harvesting of aquatic plants may not.

The key point to recognize in terms of water tenure is that such relationships are generally not recognized by formal water laws precisely because they do not involve the abstraction and/or impoundment of water. For this reason, they may not be subject to provisions on de minimis free uses or subject to any requirement to obtain a ‘modern’ formal water right or regulatory licence. From the perspective of water law, these uses may be effectively invisible. However, these activities are totally dependent on the ecosystem services provided by water resources. They are also vulnerable to competition from other activities that depend on water resources and that are covered by other types of water tenure. This holds true for natural watercourses and irrigation schemes. Even if legislation or local custom envisages the participation, for example, of fishermen in WUOs, in practice, irrigation schemes tend to be run for the benefit of farmers and not fishermen who may depend equally on the water stored in a reservoir.

As the South African case study noted, many communities in South Africa are strongly reliant on benefits provided by ecosystem services. The rivers are used for a wide variety of purposes, including spiritual and cultural activities, recreation, fishing, tourism, grazing and cattle watering. However, the South African water act does not explicitly recognize non-water aquatic ecosystem services (Crafford et al., 2014).

It can be difficult for a water administration and others involved in the implementation of water law to ‘see’ inland fisheries activities. Nevertheless, changes in water quantity, in terms of flow, and water quality can clearly have an impact on these activities and the livelihoods of some of the poorest members of society.

3.3 SO IS IT REALLY ‘TENURE’?

This preliminary typology of water tenure is just that: preliminary. The categories are deliberately broad and cannot by their nature reflect every water tenure scenario. There may well be forms of hybrid or cross tenure. It is certainly not proposed as being definitive. Not everyone may agree with all of the tenure categories suggested and the list is not necessarily exhaustive. For example, another type of water tenure arises from the adoption of specific legislation. By the late nineteenth century in England due to the limitations of the riparian doctrine, in practice most large infrastructure projects were subject to their own individual acts of parliament, which created the water rights necessary for them to succeed. In New Zealand, a more radical approach was recently taken when agreement was reached between the Crown (the state) and a representative of the indigenous Maori people living along the Whanganui River that the river will become an legal entity and have a legal voice (Shuttleworth, 2012).

Some may argue that the categories of assumed and impossible rights are too speculative or theoretical. These arguments may have merit. However, the reality is that in many countries these types of tenure arrangement do exist with all the potential problems that they entail.

The tenure categories could be further broken down and subdivided for greater accuracy. For example, under the heading ‘traditional’ formal land rights’ it might be logical to distinguish between rights that are based on land tenure and rights that are not, such as those rights that are established on the basis of prior appropriation. In terms of customary water rights, a case can be made for distinguishing between a) customary water tenure in countries where customary water law is the law of the majority; and b) indigenous water tenure in jurisdictions where indigenous rights are specifically recognized (or not) in the laws of the dominant settler population. There is clearly a range of possible overlaps and combinations of different types of tenure in a particular scenario. For example, some types of de minimis free uses under formal law may also be regulated under customary law. In irrigated areas, agency control may be combined with water supply contracts (e.g. where an irrigation agency relies on agency control to abstract water which it then distributes on the basis of water supply contracts). There are also some grey areas that raise questions that merit further investigation. For example, at what point do the rules of a formal WUO become local law rules among WUO participants? Ultimately, though, what this exercise shows is that there are many different types or categories of water tenure, some of which are defined by formal law and some of which are not.

Are these really examples of water tenure? The short answer is yes. Using the definition suggested at the beginning of this part, these are all relationships between people and how they relate to water resources. As with land tenure, many of these examples are established under formal law, but many other types of tenure relationship are not recognized by formal law at all. While many of the different types of water tenure described in this typology involve ‘water rights’, such as ‘traditional’ formal water rights, ‘modern’ formal water rights, and investment contract rights, it is equally clear that there are significant differences between these rights, and that some water tenure relationships cannot be accurately described in terms of rights at all.


3.4 DIFFERENCES AND LINKAGES BETWEEN LAND TENURE AND WATER TENURE

In practice, there are clear differences between water tenure and other types of tenure, such as land tenure. These differences are inevitable given the particular nature of water as a natural resource.



Water is a fluid and fugitive resource in contrast to land, which is fixed and immobile. This fluid and fugitive nature largely precludes the idea that water resources can be subject to private ownership. It means it is not possible to occupy water resources in the same way that land can be occupied or to physically exclude others from that occupied area. But is this a relevant issue? Not all types of land tenure relationship require physical occupation (e.g. a mortgage or a right of way). Also fisheries resources are just as fluid and fugitive. Water is at least a tangible resource. Property rights regimes are not confined to physical resources as the example of intellectual property, which is concerned with such matters as patents, copyright and database rights, shows. There is also a complex relationship between water users living in a river basin. Upstream users enjoy a de facto advantage over downstream users in that, in absence of any agreement or rules, they can divert and use the water before it flows downstream.

The nature of overlapping claims to water resources may be more linear than is the case of land, as different claims follow each other along a water course. Contrast, for example, the diagram of overlapping claims based on different types of tenure arrangement on a plot of land in Figure 1 with the diagram of water tenure claims over the same water resource in a river in Figure 2. The picture becomes much more complex when considering ‘return flow’, the volumes of water that enter the river after use, or the interactions between river and groundwater aquifers and the interdependency among users that these situations create.

However, when water tenure claims are based around physical infrastructure the relationship between claims starts to look much more like that in Figure 1 (see Figure 3).

It could be argued that the interconnectedness of water uses and water tenure arrangements is such that the relationship aspect of water tenure is in some ways more important than it is for land tenure. At the very least, a landholder can mark out and guard his or her land against encroachment. Individuals holding a water tenure right cannot mark out, fence off and guard their ‘plot’ of water. Consequently, they are much more dependent on relationships, both formal and informal, with other users when it comes to safeguarding their rights. For example, it may be relatively easy to physically cut off the supply to a ‘tail ender’ on an irrigation canal. For that person to enjoy water tenure security, the relationship with people further up the canal is all the more important. Figure 2 also raises the key question of how to coordinate overlapping claims between different types of tenure relationships.

This difference in the nature of overlapping claims is not that important. A key challenge for water tenure, as for land tenure, is how to reconcile the existence of formal tenure relationships with those that are not defined under formal law. Natural fluctuations in the availability of water resources mean that they require active measurement and management. This has an impact on water tenure arrangements in terms of planning (see Box L) and the conditions to which certain types of water tenure arrangement are typically subject (see Box F).
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There are also differences in the manner whereby water tenure rights and land tenure rights are allocated and re-allocated. The market and market transactions play a far greater role in land tenure. In the water resources sector, ‘new’ water resources have traditionally been made available through the construction of hydraulic infrastructure in the form of dams and canals. As demand, and thus competition, for water increases, these kinds of ‘supply side’ engineering solutions become more difficult to construct as more and more river basins become ‘closed’ in terms of available supply. As a result, the question of how to allocate and re-allocate water resources among different water users and water use sectors is becoming increasingly important around the world. In cases where there are sufficient water resources, ‘modern’ formal water rights regimes typically contain relatively sophisticated mechanisms for the allocation of water rights on the basis of priorities for water use, river basin management plans, and a formal application procedure that includes an opportunity for third party comment and a final determination. But what happens in the case of closed basins?

The idea of markets for water rights is appealing for many, particularly economists and international financial institutions. Water rights markets have the potential to enable the transfer of water resources from lower value to higher value uses and permit more innovative arrangements, such as the ‘banking’ of water rights. The need to ensure that third party and environmental impacts are taken into account means that water rights trading may be subject to significant transaction costs and a degree of regulatory control. The key point to note is that by their very nature only a few distinct types of water tenure arrangement have the potential to be traded in the manner in which land tenure rights are so freely bought and sold. Furthermore, transaction costs will necessarily arise due to the need to take third party and environmental impacts into account (see Table 2).

The differences between water tenure and land tenure are not sufficient in themselves to negate the concept of water tenure. It bears repeating: water tenure exists. This preliminary analysis also suggests that water tenure is not something new. Relationships under customary or formal law regarding water resources that define who has access to these resources have always existed, even if the term water tenure has not been widely used.
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The types of water tenure that exist in a given jurisdiction will vary from country to country, depending on its level of socio-economic development and hydrology. Some types of water tenure may co-exist quite easily, while others may be mutually antagonistic. It is, for example, hard to see how a system of ‘modern’ formal water rights could harmoniously co-exist with agency control. Similarly, depending on its scope, a regulatory licensing regime may conflict with customary tenure arrangements. In each case, the types of water tenure to be found in any country will depend also on the purposes for which water is used.


4. Relationship between types of water tenure and categories of use

From its source to its terminus, a typical river is subject to numerous and competing claims from different sectors and from individual water users. In discussing different categories of water use (or more accurately the different purposes for which water is used) it useful to distinguish between withdrawals of water from a source, such as a river (e.g. abstractions for irrigation or industry) and in situ uses (sometimes described as non-consumptive uses), where water is used within the source (e.g. the impoundment and release of water for hydropower generation).

By reducing the volume (and often the flow) of water in a given water source, withdrawals clearly have an impact on other uses of water. In situ uses, such as hydropower generation, can have impacts that are just as significant in terms of water quality and can modify the flow regimes and patterns that determine when and where water can be accessed.

However, just as a river may be subject to different types of use, involving withdrawals or otherwise, it may also be subject to different types of water tenure. In general terms, tenure arrangements themselves will tend to be indifferent to the purpose for which water is used. Water can be used on the basis of informal tenure, for example, for a wide range of different purposes. However, in practice, certain categories of water use will tend to rely more or less on certain types of tenure.

The purpose of this part of the paper is to try and link water tenure with use. The relevance of this exercise will become clearer later, when the different types of water tenure are compared, particularly with regard to tenure security.

4.1 DOMESTIC WATER SUPPLY

Where domestic water is supplied through a piped water conveyance network, these networks typically also supply important municipal users and uses (e.g. schools, hospitals, civic office or meeting halls, parks and a range of business activities, including offices, restaurants, shops, workshops and light industry). In theory, wastewater resulting from these uses is treated in wastewater treatment plants and discharged to rivers and other surface water bodies. In many countries, however, treatment plants do not exist, or have inadequate capacity and/or poor maintenance.

From a policy perspective, the water supply sector constitutes a use of water that demands the utmost tenure security. Where a ‘modern’ formal water rights system has been introduced, the abstraction of water for a water supply network will invariably take place on the basis of a ‘modern’ formal water right. Sometimes water may be supplied in bulk to an urban area from the operator of a dam (e.g. a state irrigation agency) on the basis of a bulk water supply contract. If a private investor is involved in the provision of drinking water services, then it is quite possible that the abstraction of water will be subject to an investment contract.

If these types of tenure arrangement are not available in a given jurisdiction, what type of tenure arrangement governs the abstraction of water for distribution through a piped conveyance network? It seems unlikely that ‘traditional’ formal water rights would be of much use in this context, or that such a use would be subject to regulatory licensing. However, some form of agency control may be relevant. This type of water use could certainly not be classified as a de minimis use or a regulated free use. It is also hard to see how it could subject to customary or informal water tenure. This kind of use is recognized in water laws, so it cannot be categorized as unrecognized tenure. What’s more, by its nature this kind of use depends on the abstraction of water, so it cannot fall under the heading ‘minimum flow/reserve’. The only other alternative type of tenure arrangement that could apply is assumed tenure. However, in the case of small-scale village networks, boreholes and stand pumps, it is also possible that these uses are subject to impossible tenure.

Where water is taken for drinking and household purposes directly from water sources (a practice that is sadly still too widespread), this kind of tenure arrangement is subject to de minimis use rules and may also, at the local level, be subject to customary or local law. How governments can guarantee the human right to water in such circumstances poses an interesting question. As noted by the United Nations Committee on Economic, Social and Cultural Rights in its General Comment 15, the obligation to respect the right to water includes “refraining from engaging in any practice or activity that denies or limits equal access to adequate water; arbitrarily interfering with customary or traditional arrangements for water allocation; unlawfully diminishing or polluting water…”. States are also under a duty to prevent third parties, including individuals, groups, corporations and other entities, from interfering in any way with the enjoyment of the right to water. Among other things, this duty includes the adoption of necessary and effective legislative and other measures to restrain “third parties from denying equal access to adequate water; and polluting and inequitably extracting from water resources, including natural sources, wells and other water distribution systems”.

4.2 AGRICULTURE

Agriculture, for stock water purposes and in particular irrigation, accounts for 70 percent of global freshwater withdrawals and more than 90 percent of consumptive use (FAO, 2102a). Irrigation is most frequently used for arable crops, but also for orchards and forests. Excess irrigation water (‘return flows’) is drained back to surface (and sometimes groundwater) sources. The quality of return flows varies. Sometimes they are contaminated with pesticides and fertilizers and may have high levels of salinity. Although surface irrigation is often characterized as wasteful and inefficient, particularly when unlined earth canals are used, in fact the ‘lost’ water may play a major role in recharging groundwater sources and/or provide a source of water for maintaining environmental flows.

In terms of agricultural water use, it is clear that most types of tenure are relevant. Farmers in industrialized countries typically may rely on ‘traditional’ formal water rights (as land owners), modern water rights or bulk water supply contracts, either as individuals or on the basis of commonhold tenure through WUOs.

In developing countries, farmers may be less likely to hold ‘modern’ formal water rights but may, particularly in the case of groundwater, rely on ‘traditional’ formal water rights. India is a good example in this respect.

Where reforms have been introduced, farmers may in theory, if not in practice, be subject to regulatory licensing. In many developing countries, irrigation water is provided to farmers either directly by irrigation agencies that in turn rely on agency control over water resources, or indirectly through WUOs. Other types of water tenure that may relevant include de minimis free uses, regulated free uses, customary tenure and informal tenure.

On the other hand, large private investors, including foreign investors, in developing countries may seek to rely on land investment contracts that implicitly or explicitly also grant rights to use water resources.

4.3 INDUSTRY

Larger industrial operations, factories and large plants, frequently require large quantities of water that they abstract directly from surface and/or groundwater sources. Used water, which may be heavily contaminated, is discharged to surface water bodies. Legislation usually requires these discharges to be pre-treated to remove dangerous levels of contamination. This legislation is not always correctly implemented or enforced. Thermal power stations use vast quantities of water for cooling purposes. This water is not contaminated as such but is usually discharged at a high temperature, which may have detrimental effects on the ecosystem.

In industrialized countries, abstractions for industry may take place on the basis of ‘modern’ formal water rights or water supply contracts. In developing countries, industry may rely on water supply contracts but also on informal tenure. Again, a private investor will need water security and so may rely on an investment contract.

4.4 HYDROPOWER

When water is impoundment behind a dam and channelled through turbines to generate electricity, this is generally described as a non-consumptive use, even if some water stored in reservoirs may be lost through evaporation. Dams and other hydraulic structures have a major impact on the flow and morphology of rivers. Because of the enormous sums of money involved, investments in hydropower infrastructure demand particularly secure water tenure. Without it, the backers of such projects (e.g. banks and other financial institutions) will not lend their money.

In countries that have ‘modern’ formal water rights regimes in place, an investor in the construction of a hydropower dam will rely on this kind of water tenure. This is illustrated in the Spanish case study.

But what happens in countries that do not have modern water rights regimes in place? In such countries investments in hydropower may typically take place on the basis of agency control (in the case of a state actor) and in developing countries in particular, on the basis of investment contracts (see Box J).

4.5 ENVIRONMENT

The natural environment provides and uses ecosystem services. For that reason, the environment can be considered as a type of use of water resources. In practice, this kind of use means ensuring that sufficient environmental flows are maintained within water bodies so that environmental functions can be supported.

This can be done through a range of measures, including the setting of a reserve or minimum flow requirements and the acquisition of formal water rights by a NGO, a trust (King, 2004) or even the state. These types of ‘in-stream rights’ are used to maintain flow regimes that support functioning aquatic ecosystems.

It is important to note, however, that not all countries have provisions in their legislation that enable the establishment of minimum flow requirements.

4.6 NAVIGATION

Navigation is another in situ use of water resources. Water legislation has traditionally distinguished between navigable and non-navigable watercourses. Given the historic importance of navigation to trade, an importance still present in many parts of the world, water legislation usually seeks to protect navigation interests. This is usually done through the use of minimum flow requirements and the setting of a reserve for navigation. However, it is also necessary to coordinate applications for ‘modern’ formal water rights with relevant navigational requirements.

Water legislation does not typically require those who use water resources for navigational purposes to hold water rights. Inland navigation is commonly regulated on the basis of a regulatory regime requiring the use of regulatory licences that has been created through legislation relating to navigation. Such legislation is also typically the basis for the adoption of a range of standards regarding vessel safety, minimum qualifications and other standards relating to the manning of vessels and the discharge of effluents.


4.7 INLAND FISHERIES AND OTHER NON-CONSUMPTIVE LIVELIHOOD ACTIVITIES

While aquaculture may be subject to modern water rights or regulatory licensing, due in no small part to the harmful effects this activity may have on water quality, inland fisheries and other livelihood activities relating to water resources are often simply unrecognized by formal water law. Fishers who depend on reservoirs and canals of irrigation schemes for their catch are sometimes recognized as potential WUO members. In these cases, the water security of fishers is much weaker than that of irrigators in practice.



On the other hand, customary tenure is more likely to recognize and protect these kinds of use.

4.8 RECREATION, LANDSCAPE AND TOURISM

Recreational, landscape and tourism uses of water resources are generally also in situ uses. The economic value of these activities should not be underestimated8. Tourism in particular is a global growth industry. However, increased visitor numbers in a particular location may strain local capacities to abstract enough water for drinking purposes and discharge waste.

In some jurisdictions, recreational uses of water are recognized as de minimis free uses. All categories of this type of use may benefit from the setting of a reserve/minimum flows. In some jurisdictions, formal water rights may be acquired for recreational purposes.

4.9 THE RELATIONSHIP BETWEEN CATEGORIES OF USE AND TENURE TYPE

As noted at the beginning of this chapter, there is no fixed linkage between different types of water tenure and different water uses. Nevertheless, it is also clear that certain categories of water use will tend, by their nature, to be undertaken on the basis of certain types of tenure arrangement. For example, it is unlikely that anyone would invest in a hydropower dam on the basis of customary tenure. The situation is summarized in Table 3.
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However, the reality of the situation in a given context, when un-picked by economic power/wealth, gender and ethnicity is likely to be much more complicated at the level of individual water users. Put another way, power/wealth, gender and ethnicity may typically explain why certain people use water resources on the basis of one type of tenure arrangement and others on another. In other words there is often a relative disparity of bargaining power among water users even within the same use sector. This matters enormously because, as will already be clear, there are significant differences between water tenure relationships.


5. Comparing different types of water tenure

All of the water tenure arrangements described above are quite different from each other. They each have their own specific features, strengths and weaknesses. The most obvious difference is between water tenure relationships that are defined by formal law and those that are not. Beyond that distinction, there are significant differences between water tenure arrangements. These differences allow for comparisons on the basis of objective criteria, such as security, equity, sustainability and efficiency.

To be effective all comparisons of water tenure arrangements will need to be context specific. However, by comparing different types of water tenure with categories of water use it should be possible to better understand the impact different tenure arrangements have on different social groups, including small-scale farmers, women and the poor. It would be useful to field test a comparison of these criteria in a real life situation through further case studies. This comparison has the potential to bring about not only to be a better understanding of existing water relationships but also better designs for water sector reforms.

5.1 TENURE SECURITY

The notion of tenure security is a complex one and there is no universal operational definition (See Laska and Mikawy, 2009). For a person who uses natural resources, or who intends to invest in activities that involve the use of these resources, security of tenure is perhaps the most important issue. A person with insecure land tenure is unlikely to invest in improving or developing that land. Similarly, who would invest in water resources without tenure security?

Tenure security is much more important than simply creating an appropriate investment climate. Peoples’ livelihoods depend on secure access to water resources, and therefore on water tenure security. Communities that rely on water resources to meet their drinking water requirements need water tenure security. Water tenure security is not the same as the concept of ‘water security’ but the two concepts are linked. One widely cited definition of ‘water security’ is “the reliable availability of an acceptable quantity and quality of water for health, livelihoods and production, coupled with an acceptable level of water risks” (Grey and Sadoff, 2007). At a practical level, without security of water tenure how can water security be guaranteed?

At the outset, it is important to note that in the case of water resources, tenure security will generally be relative, as it depends on the availability of a fluctuating resource. Secure water tenure arrangements will therefore typically relate to a share of the available resource (e.g. river or aquifer). This implies the need for water measurement, which in turn raises the following questions: who measures water resource availability and determines the quantity of water available? how is this data disseminated among water users? and how long before a final determination is made?

In many countries, poor water quality has become, or is becoming, a serious problem due to pollution from the discharge of effluent from industry and sewerage networks. In India the official 2009 State of the Environment Report noted that almost 70 percent of the country’s surface water resources and a growing percentage of its groundwater reserves were contaminated by biological, toxic, organic and inorganic pollutants. The resulting pollution levels render water sources unsafe for human consumption and for other activities, such as irrigation and industry (Government of India, 2009). For many uses of water resources, the quality of the water is as important as water quantity. The apparent security of water tenure may be negated if the quality of water is so poor that it cannot be used. Poor water quality may also be a significant threat to water tenure security. Both of these issues emphasise the importance of water resources management to water tenure, as discussed in part four.

How can security be assessed? How can different types of water tenure be compared? While a wide range of definitions have been suggested for the term ‘security of tenure’ in different context the basic questions that arise are: (a) can I count on being able to use the water resources I need over a sufficiently long period (which may vary depending on the context)? and (b) do I have any means of preventing other people from interfering in my use of water resources?

In assessing the security of different types of water tenure arrangements, the initial distinction is between those that may be asserted and defended under formal law and those that may not. From a purely legal perspective, ‘modern’ formal water rights and investment contracts appear to confer the highest level of formal legal security on water users. Of long-term duration, they confer clear legal rights upon users to use the specified water resources in question.

Similarly, water supply contracts and commonhold tenure should enjoy relatively high levels of legal security, but only if the contracts are sufficiently long and relevant WUOs or equivalent organizations are effectively operated. Everything depends on the context and the specific details of the water tenure arrangement. In practice, in many developing countries, water supply contracts between irrigation agencies and WUOs last for only one year, and WUOs are established largely on paper (as seen in the Indian case study). In such circumstances, water users have little tenure security.

There is a relatively clear link between the duration of rights created under particular tenure arrangements and the relative level of security of these rights. Generally speaking, from the perspective of the right holder, ‘the longer the better’. A ten-year right will prima facie confer greater security than a one-year right. This means that a ‘modern’ formal water right will provide greater security than a regulatory licence. However, the duration of a right is not always conclusive. An indefinite right that is incapable of effective delineation (e.g. a traditional water right based on the notion of private water in the civil law tradition) or that cannot exclude others from the resource (e.g. rights to groundwater based on the common law doctrine of capture) will not provide very much security.

De minimis free uses of water, on one hand, may free individual users from the trouble of obtaining ‘modern’ formal water rights for example, but in practice, they offer little in the way of legal security because they do not confer any rights that can be enforced. The rights to use water are clearly not property rights, as they do not imply the ability to prevent others from using the same water resources.

The setting of a reserve or minimum flow requirements on rivers may, as a deliberate or indirect effect, ensure that sufficient water is available for those who benefit from free uses, customary tenure and recognized tenure. But what if such reserves or flow requirements are not set or periodically reviewed by the water administration? What rights do such users have to challenge inaction in the courts or otherwise to ensure reserves/flow requirements are set and enforced to ensure, in an indirect way, their water tenure security?

Moreover, the security provided by formal tenure arrangements may, in a given context, prove to be illusory. The water rights created by an investment contract that is potentially capable of being enforced against the host state following an international arbitration would seem to confer the most solid security legally possible. However, such agreements apply only between the investor and the host state. They are typically confidential and their contents will often be unknown to other state agencies, let alone water users. What happens if third parties start to take water for agriculture, legally or otherwise? Can the private rights of the investment contract be enforced other than through the ‘nuclear’ option of a claim for de facto expropriation, which would likely end the mutually beneficial money-making relationship with the host government?

On paper at least, ‘modern’ formal water rights provide the most secure and sophisticated form of water tenure. But this is true only to the extent that the relevant legislation is actually implemented and, if necessary, enforced. The ostensible security provided by formal water tenure arrangements is always subject to a caveat, as seen in Table 4. Rights that exist only on paper and not in practice are not secure. In such circumstances, customary law or local law can, at the local level, offer greater tenure security. Formal tenure relationships are not necessarily more secure than those that are not defined by formal law.

What of tenure arrangements that are not defined by formal law? Whether or not customary water tenure is recognized by formal law will depend on the jurisdiction. In some countries, as already mentioned, customary water tenure arrangements are recognized in constitutions, treaties and even water laws. In seeking to assess the level of legal security that formal law can confer on customary tenure, a more fundamental issue is the extent to which it provides genuine legal mechanisms that can enable water users who rely on customary tenure to actually assert their claims rather than simply offer statements of principle.

Informal tenure, assumed and impossible tenure and unrecognized tenure enjoy the lowest degree of formal legal security simply because they are not recognized by formal law.

For customary water tenure, a key issue is its relationship with formal law and water uses regulated by formal law that exceed the remit of local customary law. Customary land tenure usually applies in a particular area or region (or reserve). It can exist quite happily alongside formal land tenure arrangements in adjacent land areas. This is the case, for example, in rural areas where customary land tenure exists next to urban centres where formal land tenure laws apply. On the other hand, customary water tenure may apply on rivers and other water bodies where activities that are not subject to customary tenure also take place. For example, the construction upstream of hydropower dams under formal laws may have the effect of destroying customary tenure arrangements. See figure 2 above.

The relative security of different types of tenure arrangements will always be context-specific. As outlined above, certain types of water tenure may benefit from greater formal legal security, but in practice everything will depend on implementation and the facts on the ground. But it can often be the case that data may be missing or absent with regard to various types of water tenure, which raises major questions regarding tenure security. For example, people who rely on free uses of water do not need to interact with the state through a registration of permitting procedure, and consequently their water use may not even be known to the water administration.
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In exploring the issue of water tenure security, it should also be possible to map different types of water against specific water uses. Take, for example, the hypothetical, but not so unusual, case of a make-believe country called ‘Tenuristan’. With no system of ‘modern’ formal water rights, Tenuristan has a largely unimplemented regulatory licensing regime. Irrigation infrastructure is operated and maintained by an irrigation agency that relies on its rights of agency control to build irrigation systems and abstract water resources. The agency in turn supplies water on the basis of annual contracts to WUOs, the creation of which was promoted by a major donor agency. In practice these WUOs are weak dysfunctional entities established on the basis NGO legislation and exist mainly on paper. The irrigation agency also supplies water to industry and large farms, but in these cases on the basis of long-term contracts. The water law does not make provision for the setting of minimum flow requirements, which makes it easier for the government to conclude long-term investment contracts with foreign investors who require the use of water resources for hydropower, industry and agriculture as well as to attract investments for water supply in the main cities.
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As can be seen from Table 5, many water uses, including water supply for small towns from traditional sources, have little tenure security. In terms of agriculture, small-scale farmers have little, if any, security, but foreign agribusiness investors can rely on the security provided by investment contracts. This scenario suggests that those with the lowest water tenure security are likely to be small- and medium-sized farmers who rely on water supply networks in rural areas and people who depend on watercourses for inland fisheries and other in situ activities for their livelihoods.

5.2 TENURE EQUITY

The issue of equity can also be explored from a number of angles. Equity is almost certainly more difficult to evaluate than security. Questions of equity, of fairness, arise not only in terms of the nature of different types of water tenure, particularly given the fact that different types of water use tend to be associated with particular types of water tenure, but also in connection with how decisions relating to different types of water tenure are made.

If, for example, certain types of water tenure are ignored systemically (e.g. unrecognized tenure) or intermittently (e.g. when decisions relating to water allocation are made without taking into account customary tenure), it is hard to characterize the relationship between different types of water tenure as fair. The issue concerns not only negative impacts, but the impossibility of any form of legal redress.

Issues of equity are closely linked to issues of security. Is it fair that some types of tenure are more secure than others? Again, the issue of tenure type will often relate to specific categories of use. Is it, for example, fair that releases from hydropower dams destroy fish traps and fish farms, or bankside gardens? Is it fair that irrigation reservoirs are drained for convenience of farmers without regard for the interests of people who depend on the fish that live there?

Certain types of water tenure may be more likely to result in unfair outcomes simply because of the manner in which they are transacted. In particular, confidential investment contracts that are not, and cannot be, subject to civil society comment and scrutiny are by their nature more likely to lead to unfair outcomes, if only because those who may be negatively affected have no opportunity to point that out. It also clear that certain categories of water use and water user are more likely to enjoy secure water tenure. Foreign investors negotiating an investment contract may demand water security as a precondition for an investment. But their need for security is no less than that of a poor farmer who is not in a position to make demands of the government. It follows that different types of tenure arrangement, and the manner in which they are implemented, may contain built-in socio-economic biases.

Issues of equity can also arise in connection with customary tenure arrangements, particularly in cases where formal law seeks to recognize customary rules without reflecting the subtleties of customary tenure arrangements. Undertaking legislative reforms with a vision of creating greater ‘equity’ may not lead to equitable results, if the reforms are not fully implemented. A veneer of equity may exist on paper but not in the reality of water tenure.

A key aspect of equity in terms of water tenure concerns the manner in which decisions are made and the scale at which they are made. Inequities are easily missed or masked by, for example, planning water services delivery at just one scale. If they are to be effective, decisions must be perceived as fair by different water users and different water use sectors, and by those who use water on the basis of different types of water tenure arrangement. For example, holders of water rights under customary tenure regimes may reject involvement in formal tenure arrangements if these are perceived as unfair because they are biased against them and in favour of other water users. Similarly, there may be little point in engaging in the voluntary re-allocation of water use rights to maintain environmental flows unless the dependants of those rights find the arguments for reallocation acceptable. The notion of the mutual acceptability or fairness is important.

Not only must outcomes be perceived to be fair but they must also derive from fair governance mechanisms, an issue that is discussed in part six.

5.3 TENURE SUSTAINABILITY

Is it possible to compare different types of water tenure in terms of sustainability? By their nature, are certain types of water tenure more or less likely to ensure that sufficient water is made available throughout river basins and that it safeguards the environment in ways that can be sustained for future generations? In practice, this means ensuring that sufficient water is left within water bodies to provide environmental services.

This can best be achieved by including in legislation provisions on mandatory reserves/minimum flow requirements and correctly implementing these provisions. In this regard, there are a number of questions that must be addressed, including: What are the consequences if the agreed upon reserve/flow requirements are not established? What redress is there for citizens, civil society groups and other water users who depend on these environmental services if these services are compromised due to a failure to meet requirements?

Certain types of water tenure would seem to have the potential to lead to less sustainable outcomes. For example, tenure arrangements that permit the unregulated extraction of water (e.g. those based on the common law doctrine of capture in respect of groundwater), would appear to fall within that category. Similarly agency control may lead to unsustainable infrastructure development unless an appropriate focus is given to environmental considerations and the operation and maintenance of existing infrastructure.

Sustainability issues may also arise in terms of the duration of water rights created on the basis of different types of water tenure. If they are indefinite or excessively long it may make it more difficult to allocate additional water for the environment.

Again, assessments of sustainability will always be context specific. It is not possible to say that a given type of tenure arrangement is not sustainable or that it is less sustainable than another type. It is necessary to examine the elements of different types of water tenure and their relation with other water uses and the environment.

A number of questions need to be asked about water tenure and future environmental conditions. How ‘climate change-ready’ are existing water tenure arrangements? How easily can water tenure arrangements be suspended or modified in times of drought to ensure the satisfaction of priority needs? If water rights are tradable is there, for example, provision for ‘water banking‘? (see Bruch and Troell, 2011)

5.4 TENURE EFFICIENCY

As with equity, efficiency is an issue that can be addressed from a number of angles. The issue of security is closely linked to economic efficiency. How can investments be made efficiently in the water sector in the absence of water security? Again, this matter is context-specific. For example, governments spend large sums on land reforms promote land tenure security in rural areas without ensuring that farmers hold adequate water security. How can that be considered an efficient use of resources? Similarly time and money is spent on building irrigation schemes and setting up WUOs (which often exist only on paper) without ensuring that the beneficiaries of these schemes enjoy security of water tenure. Again, how can this be seen as an efficient use of resources?

Inland fisheries and other non-consumptive livelihood activities may contribute significantly to socio-economic well-being in rural areas. In the case of inland fisheries, governments spend large sums on extension services, infrastructure investments and so forth. But again, how can these investments be deemed efficient in areas where the water tenure of fishers is unrecognized?

In terms of the water productivity, types of water tenure that permit the trading of water rights may have a potentially important role to play if the costs of addressing third party and environment concerns are taken into account. However, most types of water tenure do not permit this (see Table 2).

Tariffs and charges for water resources use are often seen as another means of promoting water use efficiency and raising revenue. The extent to which such objectives can be met will depend on the type of the water tenure arrangement in question. For example, very often discussions about managing demand by setting user tariffs and fees ignore the issue of water tenure and the security of that tenure (e.g. Zeitoun et al., 2011). The amount paid by the water user is only part of the story. The value of the water to user depends on the water tenure arrangement.

In this respect, it is important to note that one of the main reasons why governments have historically been interested in maintaining up to date land cadastres and land registers is to facilitate the recovery of land taxes. But in practice, these taxes can only be recovered to the extent that tenure security is provided.


6. Water tenure and governance

Over recent years, the issue of water governance has moved to the forefront of public and academic debate. The water crisis has been described as a ‘crisis of governance’ (UNESCO-WWAP, 2003). But what is water governance? And more importantly, what is its relationship with water tenure?

6.1 DEFINING WATER GOVERNANCE

Over the years, numerous definitions of governance have been proposed and promoted by different organizations. Many of them are rather general and can only be applied at an abstract level. The United Nations Development Programme (UNDP) defines governance as “the exercise of political, economic and administrative authority in the management of a country’s affairs at all levels. Governance comprises the complex mechanisms, processes, and institutions through which citizens and groups articulate their interests, mediate their differences, and exercise their legal rights and obligations” (UNDP, 1997). For the World Bank, governance is “the manner in which power is exercised in the management of a country’s economic and social resources for development.” (World Bank, 1992) FAO has recently defined its position in this connection (see Box M).

How can the concept of governance be applied to water? The Global Water Partnership (GWP) proposes to define water governance as the “range of political, social, economic and administrative systems that are in place to develop and manage water resources, and the delivery of water services, at different levels of society” (GWP, 2002). The definition supported by UNDP focuses more exclusively on water resources: “water governance encompasses the political, economic and social processes by which governments, civil society and the private sector make decisions about how best to use, management and develop water resources” (UNDP, 2004).

Water governance is the manner by which society organizes itself with respect to water resources. It is a range of social relationships that relate to, and affect water resources in terms of use, development and management. From an FAO perspective, it can be proposed that:

“Governance of water resources embraces the formal and informal rules, organizations, and processes through which public and private actors articulate their interests; frame and prioritize issues; and make, implement, monitor, and enforce decisions in relation to water resources.”

Governance is concerned with how the available water resources are divided and shared in a given context. Water governance is concerned not only with the decisions made regarding the use and protection of water resources, but also with how those decisions are made and implemented.

It is possible to narrow down the notion of water governance to a particular subsector, such as agricultural water. The governance of agricultural water can be considered as the governance of the total water resources that are being abstracted for agricultural use. Restricting the question of governance to a single subsector like agriculture may be useful to help addressing governance issues concretely. However, by isolating the subsector from the broader water governance context, it offers only a partial understanding of issues at stake in relation with the governance of water.
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6.2 GOVERNANCE AND TENURE OF WATER

How does water tenure fit into the water governance debate? A good option is to view the governance of water tenure, and water tenure itself, as fundamental constituents of water governance.

Under this approach, the true subject matter of water governance is the relationship, whether legally or customarily defined between people, as individuals or groups, with respect to water resources. To rephrase a sentence at the beginning of this paper, water governance is concerned with how decisions are to be made with regard to the allocation (and, in some cases, the management) of natural resources, the administration of the rights that they create and mechanisms for conflict resolution. Governance is concerned with how to divide up and share out the notional ‘cake’, i.e. the available water resources in a given context. Water governance is concerned not only with the decisions made about the use and protection of water resources, but also how those decisions are made.

The distinction between management and governance is important. Broadly speaking, water management is concerned with the actions necessary to implement decisions that derive from the process of governance. However, the relationship between governance and tenure is dynamic rather than static. Water tenure is not simply subject to water governance. In fact, the opposite also holds true: water governance depends on water tenure. The reasons for this are sketched out in the following paragraphs.

In discussions about water governance, the point is often made that inadequate water governance, however defined, is traced back to inadequate political and legal governance at the national level. Inadequate budgets for water resources management, a lack of transparency, rent-seeking behaviour and so on are linked to broader societal ills, such as censorship, inefficient courts, widespread graft and a corrupt and self-serving political class.

6.3 THE BROADER POLITICAL ECONOMY DIMENSION

At this point, the discussion of water governance moves on to broader questions of political economy. What is interesting, here, is the long relationship between tenure, particularly land tenure, and political economy and above all, with political reforms.

As already mentioned, in every country, land tenure has always been, at one time or another, a key political issue. In many countries, the development of political or state-level governance structures has mirrored land tenure reforms. In feudal Europe, for example, power was held9 by the sovereign and the great lords who held their vast estates at the favour of the sovereign. Over the centuries, the gradual dismantling of these estates and the growth of private ownership was accompanied with the progressive extension of the voting rights leading to universal suffrage. What is particularly striking is the relationship between land tenure and the steady expansion of the franchise. In many countries, this was done on the basis of land tenure criteria, with the right to vote accorded to (male) landowners. This brief aside on the history of mass voting is intended to show that land tenure is, and always has been, a key factor in power relationships in societies around the world.

In this respect, water tenure has a key role to explain the power dynamics in water governance. Issues around water tenure are clearly of profound political importance in arid and wealthy jurisdictions (e.g. Western United States and Australia). “Water flows uphill to money and is sucked uphill to politics”, as the saying goes in the American West. But elsewhere, it is clear that water tenure is also often intimately linked to issues of water governance in general. No analysis of water governance can take place in a vacuum.

When it comes to water sector reforms, it is a major mistake to ignore questions of water tenure and the economic and political power that derive from water tenure. Reforms based on integrated water resources management (IWRM) or any other policy ‘solutions’ that fail to take account of water tenure and the power relationships that derive from water tenure are doomed to failure. This is because all water sector reforms are about change, and these reforms inevitably create winners and losers. Many may benefit from an absence of reform or a failed or flawed reform.

For example, why would the managers of an irrigation agency want to give up any of their power to the of benefit farmers, especially when they can co-opt politicians keen to secure ‘development’ through new infrastructure investment by sharing secret and illegal payments from corrupt contractors paid with government funds? The Indian case study clearly raises two questions about the irrigation engineers employed by relevant irrigation agencies: do irrigation engineers have political power? and are they another interest group? A basic problem for lending agencies and their international advisers is that irrigation agencies and water administrations are their principal interlocutors. Water experts are all generally found in the water bureaucracy. While these water administrations may agree to go through the motions of setting up the inevitable river basin committees and stakeholder consultation mechanisms, from their perspective surrendering any power that derives from the particular water tenure arrangement is of little interest.

Even in cases where reforms are undertaken in good faith, it is clear that those with weak water tenure will struggle to make their voices heard; they will struggle to stand up to those who are more powerful. How can water users confront the water administration if their livelihood depends on a one-year regulatory licence, an annual water contract, or simply the hope that the rivers will be filled by rainfall? And why should water users with weak water tenure have a real interest in participating in governance mechanisms ostensibly set up for their benefit?

There is a socio-political dimension to this as well. Not everyone suffers when water governance (or as suggested the governance of water tenure) is poor and inadequate. The rich, with their connections, money and power can usually manage to resolve governance ‘challenges’ by paying (higher) bribes to ensure a more secure water supply. Foreign investors can side-step existing national legal frameworks entirely by concluding a confidential investment agreement with the government. In this sense, water tenure provides an important prism for examining and understanding rent-seeking behaviours, which, although they are convenient for those who profit from them, are objectively bad for society as a whole.
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In conclusion, this paper suggests that the relationship between water tenure, governance of water tenure and the wider issue of water governance is both fundamental and dynamic. It is a social and historical construct (see Figure 4) in which the governance of water is often considered as the equivalent to water tenure. However, in reality, tenure tends to focus on access to, and use of the resource, whereas governance of tenure embraces all the wider social and economic processes and forces that determine the status of tenure itself. It is in this context, that water tenure has an influence on water governance and simultaneously is influenced by water governance. Until and unless there is a clear and objective understanding of water tenure arrangements in a given context, attempts at water governance reforms will fail. This is why it is necessary to focus on the governance of water tenure. This paper suggests that examining the governance of water tenure has the potential to make a significant contribution to the water governance debate by shedding light on how and why different water users act and by referring to the legal or customary arrangements on which they rely.


7. The advantages and disadvantages of thinking in terms of water tenure

This part of the paper examines the advantages and disadvantages of talking and thinking in terms of water tenure.

7.1 ARGUMENTS AGAINST WATER TENURE

Listed below, in no particular order, are some of the main arguments that have so far been advanced or identified against water tenure.

7.1.1 “We don’t need a new concept at this time”

Although there are some references to water tenure in the literature, it is true that for many people water tenure is a new concept. However, on closer analysis is also becomes clear that water tenure is not really new at all. It has existed as long as people, as individuals or communities, have had relationships with water resources. Many of the types of water tenure described in this paper can be traced far back into history.

If water tenure can make a useful contribution to the water debate, the fact that it may be a new concept for many people is not relevant. Discounting the idea as a novelty is not a valid reason to disregard the potential of water tenure.

There is a concern that introducing the topic of water tenure into an already complex, and in some cases fraught, debate about the water sector will hinder, for example, attempts to resolve on-going discussions about other issues, such as water governance. Some may claim that the discourse that characterizes much of the debate on IWRM and water governance is already fuzzy enough.

Introducing the concept of water tenure does add another layer to a complex situation, However if this layer provides a useful perspective, then why not include it? It is not as if any of the existing approaches for improving the water sector have been all that effective. The debate over water governance shows no sign of easy resolution.

7.1.2 “Water tenure is too complex and theoretical”

Water tenure is a definitely a complex issue. It was only with the conclusion of the case studies that the real complexity of water tenure became apparent, particularly in contrast to the initial draft of the technical guidelines for this think piece. The preliminary typology set out in part three is long, even though several types of water tenure have been grouped together.

If water tenure turns out to be a complex issue, then so be it: life is complex. Based on the discussion of water governance in part six, it can be strongly argued that the failure to understand the complexity of water tenure is one of the reasons why so many water sector reforms fail. An obvious example comes from the western United States. Tradable water rights work very well in that part of the world, but this does not mean that this system can be simply transferred to a regulatory licensing scheme.

Water tenure may be complex, but it is not theoretical. On the contrary, although the concept of water tenure is affected by many theoretical solutions to the water crisis, water tenure itself is far from theoretical. It shapes how real people relate with real water resources.

7.1.3 “Water tenure is only of interest to lawyers”

It is true that the typology of water tenure in part three is written from a legal perspective. However, is this really so problematic in a modern world in which nearly every aspect of life is subject to laws or regulations of one form or another? Legal rules underpin, or fail to underpin, different types of water tenure for a reason, whether good or bad.

It must be understood that these legal underpinnings are really just that. They underpin a vast and complex web of social, economic and political relationships. As noted above, although land tenure is based on rules of formal or customary law, no profession enjoys a monopoly on the subject of land tenure, certainly not lawyers.

7.1.4 “Why start talking about ‘water tenure’ when we have always used the term ‘water rights’?”

This question can be answered on a number of separate yet often interlinked levels. It is certainly true that ‘water rights’ are a much more familiar concept than ‘water tenure’. But what exactly is meant by water rights?

There is no internationally agreed definition of water rights. While some countries define ‘water rights’ in their laws, many do not. Complications can arise when people confuse the human right to water with water rights. As discussed in part three, significant differences exist between the various types of water rights. The meaning of the term water rights is not necessarily clear, neither among lawyers nor non-lawyers. In discussing water rights, therefore, there is a significant risk that people will have a conception of water rights that is based on the practice in their own country, which may be quite different to experiences elsewhere.

The fact that water rights may formally be provided for in law does not necessarily mean they exist in practice. This provides another reason to talk in terms of water tenure rather than just water rights. By providing a basis for analysing actual relationships between people and water resources in all their complexity, rather than simply the relationships prescribed by law, the scope of water tenure goes far beyond formal water rights.

7.2 ARGUMENTS IN FAVOUR OF WATER TENURE

7.2.1 Holistic: shows things as they are

Without forgetting the potential contribution of water tenure to addressing water governance, it is appropriate to sketch out some of the potential benefits of water tenure and water tenure discourse. The first key benefit of thinking in terms of water tenure is that it provides an opportunity to take a holistic approach to understanding relationships with water resources in order to see things as they actually are.

A neutral term, water tenure is a means of systematically analysing the nature of all of the relationships between people as they relate to water resources in a given time and place. It cuts across the conceptual boundaries that are created by policy, legislation and institutional arrangements, as well as by professional biases (an issue returned to below).

Even in terms of formal law, provisions on different types of water tenure can often be found scattered among different laws (e.g. water laws, irrigation laws, water supply laws, investment legislation, WUO laws). Moreover certain types of water tenure are not even considered by formal law. Too often the linkages between these different types of water tenure are simply ignored as one or other law is reformed. This is especially true if, as increasingly is the case, water resources law is under the responsibility of an environment and natural resources ministry and irrigation is under the ministry of agriculture. Tenure relationships that are not defined by formal law are all too easily ignored.

More fundamentally, water tenure has far greater potential to shed light on water relationships in terms of what they actually are rather than simply what laws or policies say that they should be. In this respect, the case studies were particularly interesting.

Take, for example, the case of South Africa. The National Water Act of 1998 is widely considered to be an excellent example of a reformed water law (Hendry, 2013). Serving as a model for other countries in Africa and beyond, the Act has clear redistributive objectives and provides for a system of ‘modern’ formal water rights. At the same time, it also seeks to safeguard the interests of small-scale and disadvantaged water users and protect the aquatic environment.

Examining the current situation in South Africa from a water tenure perspective allows for an assessment of the discrepancy between how things should be and the reality on the ground. For example, the system of ‘modern’ formal water rights has yet to be substantively implemented. Nearly 20 years after the act was adopted, many water users continue to rely on a special category of entitlement called an Existing Lawful Use based on ‘traditional’ formal water rights which continue to be recognized and as they are land-based continue to favour the interests of large land-owners. Similarly, provisions in the National Water Act for more inclusive WUOs have largely gone unimplemented. As a result, irrigation systems are largely still managed by traditional white-dominated irrigation boards. Customary law continues to apply in many rural areas, but curiously the act does not even refer to customary water tenure. Although the act is a sophisticated piece of legislation, the manner in which it has been implemented has had less impact, in terms of equity and security than had been hoped. Water tenure in South Africa today does not necessarily align with what the law says it should be. This is likely to be the case everywhere, with different levels of discrepancy depending on the law and the prevailing tenure situation.

Spain also has a sophisticated and modern water law. Again, looking at how the law has been put into practice from a tenure perspective has illustrated not only the implementation challenges, but the fact that such challenges vary from river basin to river basin. A clear finding of the Spanish case study is that examining water use through a water tenure ‘lens’, as opposed to simply focusing on water rights and water institutions, “captures the reality on the ground, an evolving and dynamic relationship between people and water”. As one of the experts in the Spanish case study commented: “water rights are like snapshots, static, water tenure is more like a video, capturing a dynamic and evolving relationship of people with water”. In addition, water tenure could shed light on and render explicit the reasons why water rights are failing in a given context. By providing a clearer understanding of power dynamics on the ground, an analysis of water tenure could enable the identification of gaps or dysfunctions in the current system and the reasons for lack of implementation.

The Indian case also reveals valuable information from a water tenure perspective, not only as to how decisions are made but also in terms of the difficulties in adopting the subordinate legislation necessary to fully implement a number of extremely important water-related laws (see Box N).

Laws and policies are by their very nature normative. They state what should happen and specify the consequences when what should happen doesn’t happen. However, no policy interventions in the water resources sector are ever made in a vacuum. Each policy reform, each implementation step, will always take place against the background of existing water tenure arrangements that have their own strengths and weaknesses, tensions and dynamics. In a world where decision makers are increasingly concerned with assessing policy impacts, water tenure with its holistic bias has the potential to contribute significantly to policy development and the conduct of ex ante evaluations. It could also provide insights in ex post evaluations on the achievements of reforms.

[image: image]

Just as importantly, water tenure can make a key contribution to showing how things as they are on the ground, and thus provide a better understanding of water resources challenges in connection with water accounting. As noted in a recent FAO publication, any strategy seeking to successfully address the challenge of water scarcity must be based on a thorough understanding of the elements of the water balance, including supply and demand for water and the spatial and temporal dimensions associated with it (FAO, 2012a). To this end, water accounting, which can be understood as the systematic study of the hydrological cycle and the current status and future trends in water supply, demand and use, is increasingly being promoted as a key element of IWRM programmes and for other measures promoting water security.

Beyond the simple accounting of volumes and flows, water accounting is a vital component as a resource baseline for any policies and programmes aimed at tackling water scarcity. This is because water scarcity is a relative concept i.e. an excess in water demand over available water resources in a specified domain. Therefore, water scarcity can only be described, quantified and/or mapped once a good understanding is gained of past, current and projected differences between supply, demand and use, and how this affects different water users. This is exactly the aim of most water accounting procedures.

Water accounting achieves its full potential only when complemented by the identification of the various different types of water tenure relationship on the basis of which water use takes place. Again, a comparison with land tenure is instructive. A land cadaster may show the quality of different land plots and the purposes for which they are used. It is the land register that shows who holds tenure interests in the land plots in question. In the context of water, it is water tenure that will help explain why investments are made, or not made, in the use of water in specific circumstances. Who would invest without tenure security? Why is water being used unsustainably? Water tenure can also show if, and if so how, water can be re-allocated from one use to another. Water tenure has the potential to complete the water accounting picture needed to achieve water security.

7.2.2 Non-prescriptive

Because water tenure is not prescriptive, it seems to offer a more nuanced means of recognizing different kinds of relationships with water resources; one that can accept that there are fundamental normative and cultural differences at play. Because it does not assert that one type of tenure system is better than the other, it offers the possibility of negotiation and compromise at the policy level and below.

This contrasts with the usual practice of examining water relationships from the perspective of water rights. Rights are by their very nature normative. Talking in terms of water rights immediately leads to the question: what type of water rights? A water tenure arrangement that works effectively in one place may not be capable of being effectively replicated elsewhere. An obvious example of this, perhaps, is the doctrine of riparianism, which has informed ‘traditional’ formal water rights in many common law countries. The doctrine itself was developed by the courts on the basis of cases relating to the competing needs of water mill operators in England’s damp and rainy climate. It is not surprising this approach was not effective when transplanted to more arid climates with their long dry seasons and non-perennial rivers.

A modern echo of this is found in India, where much of the debate about water rights reforms seems to be focused on the issue of tradable transferable water rights. Most Indian farmers who irrigate with surface water are supplied through irrigation systems. This does not mean that they do not need secure water tenure, However it does indicate that the Australian experience, for example, in which transferable ‘modern’ formal water rights are used by large commercial farms to abstract water directly from rivers is probably not of much relevance to farmers who receive water supplied through many kilometres of irrigation canals.

Understanding the situation from a water tenure perspective marks the first step in working out suitable policy solutions. It is only on the basis of a clear understanding of existing water tenure arrangements in a given jurisdiction that appropriate remedies can be found to problems relating to issues such as tenure insecurity, equity, sustainability and efficiency. If, at the policy and legislative level, this means an individual, tailor-made solution, so be it. Talking about water tenure enables policy makers and their advisers to escape from copy-and-paste solutions. As already mentioned, the South African water law has been an inspiration in many countries. There is no doubt that it is an excellent legal text. But the experiences to date of its own implementation show the dangers of relying on a prescriptive approach.

7.2.3 A more sensitive and nuanced approach

Water tenure also has the potential to facilitate a more sensitive and nuanced analysis of water use and relationships. This can be important in terms of dialogue with politicians and other decision makers, but also with water resource users.

A neutral, more or less objective, examination of the current state of water tenure in a given jurisdiction in terms of security, equity, sustainability and efficiency is far more likely to be palatable than a blunt discussion as to why, existing water laws policies are not implemented, do not ‘work’, or are just wrong. As noted in the Indian case study, an important contribution of the use of the term ‘water tenure’ is to instantly legitimize the study of ‘inconvenient truths’ concerning water use, including everyday events, such as the theft or appropriation by force by farmers and the prohibition of lower castes and other socially disadvantaged groups from using certain water sources. The study of actual relationships between people with respect to water resources has also uncovered positive findings, including examples in terms of water sharing, the absence of social discrimination and even cases of positive discrimination.

A dialogue set in terms of water tenure also allows truly sensitive and difficult issues to be broached, such as informal (patently illegal) water use. Recognizing that this is actually a kind of water tenure, a kind of relationship with water, is the first step towards accepting that illegal water use is not merely a law and order problem caused by ‘bad people’, but that it quite likely has its own internal logic that derives from socio-economic causes.

In this respect a key finding of the Spanish case study was that “(o)ne of the main emergent and most important issues is that the water tenure frame provides space to look into informal/illegal use, normally either neglected or pre-judged from a water rights analysis. Water tenure starts from real use and the possibility to document ‘informal/illegal use’ in the case study areas”. One basic problem is that the water administration has a limited interest in acknowledging the extent of informal water use and limited resources to explore the reasons behind it. However, by approaching the topic through the more neutral framework of water tenure, the researchers were able to finally access information about informal water use that had hitherto been effectively closed to them. People do not like to talk about illegality. The preliminary evidence from the case study pointed to a myriad of reasons behind informal use, including rigidity in the current legislation and divergent interpretations of that legislation. These reasons will need to be taken into account if the problem of illegal abstractions is to be addressed.

In any dialogue, the vocabulary used can be as important as the substance. In a number of Latin American countries, rules based on customary law regulating the use of water resources by indigenous people have been largely by-passed by formal water tenure rules, which has provoked considerable tension and resentment. Attempts to introduce unpopular water sector reforms in these countries have been largely derailed by indigenous communities in part because of the perceived negative impact of such reforms on customary water tenure. A person talking about formal law or customary law risks immediately being marked out as being for one side or the other. Talking in terms of water tenure in circumstances where positions are entrenched opens the door to debate without prescribing specific remedies.

7.2.4 Policy coherence and the land-water linkage

Another potential benefit of examining relationships with water under the heading of tenure is that such an approach is coherent with approaches used for other natural resources. As mentioned earlier, despite the differences between land tenure, and water tenure they are both system of tenure. The use of one resource can clearly influence and be influenced by the use of others. The land-water interface is an obvious example. Most uses of land require water in one form or another. In the case of agriculture, unless this is water provided by precipitation, access to water or water resources will be need to be obtained if land is to be put to productive use.

Many aspects of land tenure affect and are potentially affected by water and water tenure. Land reforms, for example, may have a number of direct and indirect impacts on water tenure arrangements. For example, how is the issue of water tenure to be addressed in the case of redistributive land reforms? What are the impacts on customary water tenure when customary land is brought into the formal land tenure system? Irrigated agriculture also has obvious linkages between land tenure and water tenure. It may be unrealistic to expect farmers to invest in irrigated land (not to mention participate in the effort to create effective WUOs) if they themselves enjoy only precarious land tenure, which can happen where land is deliberately granted on short leases to ensure that irrigation water fees are paid. Land tenure plays also a direct role in the viability of WUOs in terms of their own land tenure rights regarding the infrastructure that they use. Without clear and secure land tenure, it is difficult to create effective WUOs.

These linkages clearly emerge from the case studies. The Indian case study shows that old and archaic land tenure systems can effectively exclude artisans and non-landowners from access to water. Land tenure reforms can also have the effect of physically preventing access to water sources and thus thwarting water tenure rights. The continued deep link between land and water was also clearly shown in the Spanish case study in connection with allocation of water rights to land owners rather than those who use the land. In South Africa, the competition between pastoralists and gardeners over riparian land demonstrates the important links between land and water.

There are also links between forests, wetland and fisheries tenure with water tenure. Given the extent to which different professions and different ministries are involved in different types of natural resource management and decision making, the concept of tenure has the potential to provide a common vocabulary, a common bridge. For example, in current debates about the impact of foreign investment in agricultural land, the consideration of water has been peripheral. The result is that headlines about ‘land deals’ have not automatically led to a discussion of water requirements, even though water scarcity is a major driver of international flows of investment in agricultural land (Woodhouse and Ganho, 2011). Various reasons are posited for this situation, including the fact that water is seen as a distinct ‘sector’. A common tenure vocabulary would at the very least facilitate discussion about the impacts of these investments on water resources.

7.2.5 Multidisciplinary

Rather than being only of interest to lawyers, this paper has also suggested that an important potential benefit of water tenure is the possibility it offers for facilitating multidisciplinary approaches to addressing water resources problem. As noted in part two, the importance and scope of land tenure goes far beyond law and the legal aspects of land tenure.

A clearer and systematic recognition of customary tenure in the proposed definition of water tenure, with a wider role for anthropology and sociology in understanding how formal water laws are relevant (or not) in particular situations (and by implication all of the types of water tenure that do not derive from formal law), would be an important step forward in terms of water policy analysis, development and reform. The concept of legal pluralism has made a significant theoretical contribution, but it is not yet clear how far it is being considered in policy and programming decisions (Mason and Newborne, 2013). However, considering water tenure simply as a new way of talking about legal pluralism would limit its potential.

Too often debates about water resources management are directed by individual professions with their specific perspectives and biases. Water tenure has the potential to create the link necessary to facilitate thinking across the boundaries of the natural sciences and the social sciences. Because water tenure focuses on the practical reality of water use, mapping the existing relationships, without a priori normative judgements, and analysing water allocation mechanisms and processes, it facilitates (and even forces) close collaboration by professionals from different disciplines, such as sociologists, engineers, lawyers and hydrologists. By preventing any one discipline from dominating discussions, which has resulted in much wasted investment in the past, the concept of water tenure could make it possible to greatly enhance the effectiveness of project and policy interventions.

The key point to emphasise is that project and policy interventions in the water resources sector always take place against the background of existing water tenure arrangements. In the real world, no new policy can be developed and no new infrastructure can be built in a water tenure vacuum. And unlike the laws of physics that govern the principles of engineering, water tenure arrangements vary enormously from jurisdiction to jurisdiction and even within individual river basins.

A better understanding of water tenure has the potential to shed light on why interventions are more, or less, likely to succeed. Sophisticated engineering solutions that work well in developed countries where farmers and other water users have water tenure security may fail to meet their full potential when applied in countries where water tenure arrangements are insecure, unfair or unsustainable. Why should farmers in developing countries have any interest in engineering solutions if they have no security of tenure? Similarly why should farmers participate in the establishment and operation of WUOs that do not have water tenure security and lack any real autonomy? And how can the dispossessed, those with weak water tenure, realistically participate for example in river basin organizations? How can economic solutions based on charging for water or the sale of water rights work unless water tenure is fully factored into the equation?

7.2.6 Focus on users

A key benefit of thinking in terms of water tenure is that it focuses on the most important actors: water users. The relationship between water users and the way they access and use the water is at the heart of water tenure. Because it focuses on users as opposed to laws and policies that are imposed from the top, a water tenure approach is by nature bottom-up.

As already noted, water resources management is a complex technical activity. Probably because of its historical bias towards supply side measures, water resources management has often had a strong engineering and technical bias. But beyond hydraulic engineers, it also involves, hydrologists, modellers, data collection experts, statisticians, modellers, GIS experts, as well as economists and institutional exerts of one sort or another. All of this expertise and all of these activities are absolutely necessary, and always will be. However, there seems to be no end to the data and technology that is needed for what is an increasingly technical and science-driven process. At a certain point, it is difficult to avoid the conclusion that the ultimate goal of water resources management is water resources management for its own sake.

Over recent years, IWRM has become the dominant paradigm for water resources management. While a number of different definitions for IWRM have been proposed, one of the most cited is that it is “a process which promotes the coordinated development and management of water land and related resources in order to maximize the resultant economic and social welfare in an equitable manner without compromising the sustainability of vital ecosystems” (GWP, 2010). But where are the water users in this picture? Where are the people who actually depend on water resources?

By focusing on water users, water tenure provides an opportunity to remedy this imbalance. By focusing on people and communities and their relationship with water resources, water tenure provides the possibility to reorient water resources management in a more responsive bottom-up manner.

This is because for water users, water tenure, and water tenure security in particular, are the only things that matter. As a Spanish farmer noted in the case study, without secure water tenure “it is like having nothing at all”. None of the elements of IWRM matter other than the basic question: “will I get my water?”

But more than that, by focusing on real people and their real problems in terms of tenure security, equity, sustainability and efficiency, water tenure offers the possibility to reorient the political debate concerning water.

Just as politicians have supported and used land tenure reform programmes to advance social objectives, focusing the discourse on water tenure may offer similar opportunities for genuine reform. Water tenure and water tenure reform will never have the same global resonance as land tenure and land reform. But in dry and arid countries where the water crisis is, and will continue to be, most keenly felt, water tenure already matters. People are already fighting and dying over water disputes caused by weak and inadequate tenure. The rich and well-connected can usually find a way to protect their interests. But why should the benefits of water tenure security accrue only to the rich with their shady connections or to foreign investors who have their own particular means of gaining water tenure security? Without seeking to claim too much for water tenure, discussions held to date suggest that water tenure might provide a possible path to genuine water sector reform. Politicians have long understood land tenure, why can it not be the same water tenure? Everyone who has a relationship with water resources has a direct interest in secure, equitable, sustainable and efficient water tenure.


8. The future of the water tenure approach

The concept of water tenure is neither a panacea nor the latest solution for the world’s water problems. It is not a new technique or methodology that will magically conjure up solutions.

In moving forward, the first and most important step is to recognize that water tenure exists and that it has always existed. While the unique nature of water as a resource means that water tenure has a number of differences with other forms of tenure (e.g. land tenure) it remains nevertheless a type of tenure. It needs to be taken as seriously as land tenure by policy makers and their advisers, and by researchers, academics and NGOs across the entire range of professions involved in the water resources sector.

The biggest benefit of taking a water tenure approach seems to be that it offers a comprehensive perspective on water use and claims over water resources in a world of increasing water shortages. It seems to have the potential to be a useful interdisciplinary umbrella for examining a wide range of relationships between people with respect to water resources.

The water tenure approach can give insights into complex systems of water use, and, through water tenure analysis (i.e. the analysis of relationships between users and water resources) help identify areas and opportunities for improving often chaotic water use (e.g. identifying areas where formal laws are too rigid or remain unimplemented, and problems related to legal and policy coherence). Too often both policy reforms and investment projects are based around models (e.g. water markets, irrigation management transfer, river basin organizations) that are copied from somewhere else (Molle, 2008). The reality is that all development projects and all sector reforms take place against the background of existing water tenure arrangements. If these arrangements are not understood, how can projects and reforms be successful?

At a more practical level, there is a need for more reflection on water tenure, more discussion, more critical analysis and more thought. The three case studies were extremely useful in preparing this paper and in advancing the conceptualization of water tenure. However, one of the outcomes of the process is that the conception of water tenure set out in part three of this paper has already evolved. It would be useful to further refine and develop the preliminary typology, for example by seeing how it can be applied in other contexts, such as the Middle East and in Latin America. This could be done by carrying out additional case studies. The preliminary typology could be further refined using real life examples with a more developed assessment of their strengths and weaknesses.

It would also be interesting to further discuss the comparative criteria set out in part four. Are these the right criteria and do they address the most relevant issues? Are they objective or unnecessarily normative? Could indicators be developed for these criteria? It would particularly useful to explore the notion of efficiency from an economic perspective. There is a mass of equivalent literature for land tenure. It would also be worthwhile to apply the existing four criteria to future case studies and retrospectively apply them to the already completed case studies.

Looking at water tenure arrangements and their relation to attempts by the hydraulic community to better quantify water uses through improved water accounting methods also merits attention. By connecting people and their relationship with water resources to the broader water balance, which provides the necessary basis of sound water resources management, water tenure has the potential to complement FAO’s work on water scarcity, and in particular on water accounting, An important question is how to reconcile a water tenure assessment approach with hydrological and economic accounting, which are needed to adequately determine water resources availability and their contribution to the economy.

From such exercises, the foundation of a ‘water tenure assessment’ methodology could emerge. This has the potential to be useful to countries before and after major policy reforms. In terms of the retrospective evaluation of reforms, the methodology would provide a relatively standard and objective means of comparing outcomes. As regards the prospective evaluation of reforms, a water tenure assessment would have the potential to guide decision makers in identifying the different types of water tenure in a given jurisdiction and the key aspects of water tenure on which to focus. In each case, this will ultimately be a political decision. A water tenure assessment may, for example, show to what extent small farmers and inland fishermen lack secure water tenure. Which tenure arrangements to focus on and which to prioritize will depend on the range of social, economic, cultural and other calculations that guide policy makers.

Related to this, is the question of how the water tenure debate can be used in an effective way to contribute to dialogues on water allocation, which are becoming more and more necessary as the competition for water grows. Can the concept of water tenure be of any use, for instance, in addressing the increasingly complex relationships between users (and polluters) of water in a given hydrological entity? How can it be used in relation with anthropic influences on rainfall, evaporation, water quality, floods and aquifer recharge? How can we integrate water tenure with the necessary regulation and management of water, both in terms of water flows and quality? And, finally, how can water tenure be used in a broader sustainability framework in which current claims for water must be considered in relation with environmental requirements and the claims of future generations?

Given that half of the world’s land surface lies within international river basins, water tenure also has the potential to resonate at the international level. While water tenure itself has nothing to say about how the waters in a transboundary water body are to be managed among riparian states, water tenure assessments have the potential to bring relevant evidence in support of efforts to improve cooperation in the management of transboundary waters.

The next question may be how to influence water tenure and what adaptations are needed to improve the governance of water tenure. Again, water tenure does not directly reveal any magic solutions. However, breaking down the different types of water tenure into a common typology along the lines set out in part three but with greater refinement, could provide the opportunity to reduce the chance that inappropriate conclusions will be drawn from different types of water tenure, and help forestall attempts to enact reforms that are doomed to fail. As to what reforms are needed, again water tenure per se has no magic solution. However, a clear understanding of the weaknesses and strengths of a given type of water tenure in a particular context should improve the chances of developing appropriate and better-adapted solutions. It may well be that new policy models are needed that are better suited to the specific requirements of a given situation; models that can balance security, equity sustainability and efficiency. It is not necessarily the case that existing models developed in industrialized countries are suitable for water tenure arrangements elsewhere.

The development of formal policies that address water tenure, something that is not usually done, would be a good first step towards water tenure reforms. This could be done either as a stand-alone document or as a separate chapter in broader water resources policy. To this end, it would be useful to pilot the systematic development of a policy based on a tenure approach in a jurisdiction facing challenges with water demand. Specific water tenure legislation in the form of a ‘water tenure law’ would seem to be neither necessary nor appropriate. There is no reason why any necessary reforms to water tenure cannot be undertaken within the existing types of water legislation (e.g. water laws and irrigation laws). How to address the relationship between customary tenure arrangements and formal legal frameworks remains, clearly, a question of major importance.

It would seem logical, also, to explore the idea of developing voluntary guidelines on water tenure, or at least to more explicitly incorporate water tenure in existing guidelines. It could be argued that, given the impetus for ‘all things tenure’ provided by the VGGT and the interest shown by some FAO’s member countries in extending the VGGT process or a similar process to the water sector, now is exactly the right time to start working on voluntary guidelines for water tenure and a follow-up series of technical guidelines. The need for this kind of work is very clear. Water tenure, like land tenure, is not subject to any specific rules of international law. As a result, states are broadly free to determine their own water tenure policies. In the face of growing water scarcity, this paper strongly suggests that consideration be given to the development of a set of voluntary guidelines on water tenure that set out principles and internationally accepted standards for responsible practices. Such guidelines would be useful for both industrialized and developing countries.

The process of developing such guidelines would in itself create a valuable forum for sharing the experience of different countries and the insights of different disciplines involved in water tenure.

A further question is whether such voluntary guidelines should be limited to water tenure or whether they should follow the example of the VGGT and also be guidelines on the governance of water tenure. The governance of water tenure would provide a unique and wholly cogent alternative route to furthering the water tenure debate. It can be justified in terms not only of FAO’s early work on the VGGT, but also because most water tenure relates to agricultural uses of water. Voluntary guidelines on the governance of water tenure would be coherent with the VGGT and would also make an extremely important and specific contribution to the global debate on water governance.

After these proposed steps have been taken, it is possible to imagine a series of implementation projects. These would be similar to projects undertaken for the VGGT and would deal with various technical aspects of the governance of water tenure, such as identifying mechanisms for strengthening commonhold tenure, bolstering the relationship between customary tenure and formal law, gaining a clearing picture of the gender and social equity aspects of water tenure, and addressing the issue of water measurement from a tenure perspective.


9. Conclusions

At the beginning of this paper, the question was asked ‘what is water tenure?’ In response this short definition was provided: “the relationship, whether legally or customarily defined, between people, as individuals or groups, with respect to water resources”. In looking at the many different types of water tenure, the basic distinction was made between tenure arrangements that are defined by formal law and those that are not. Under both of these categories, there is a surprisingly wide range of different types of tenure relationships. In preparing this think piece, water tenure turned out to be more complex than originally anticipated. While a number of the types of water tenure arrangement identified in this paper are expressed in terms of ‘water rights’, it is equally clear that there are significant differences between these rights. Depending on the context, the notion of ‘water rights’ can have quite different meanings. However, the concept of ‘water tenure’, in going beyond the narrow legal rights that may exist in reality or only paper, permits a broader understanding of the relationship between people and water resources in all of its real world complexity.

The response to the second question, ‘does water tenure really exist?’, is surely ‘yes’. There are differences between water tenure and other forms of tenure (e.g. land tenure) that reflect the particular properties of water as a resource. However, this does not preclude the fact that relationships exist between people with respect to water resources. It is also clear that water tenure is not something new. People, as individuals or groups, have always had relationships with water resources and will continue to have such relationships whether or not the term ‘water tenure’ is used.

As regards the third, question ‘could water tenure help in terms of the development of policy and practice through, for example the possible development of guidelines on water tenure?’, this paper again has suggested that the answer is a resounding ‘yes’. At the global level, water tenure will probably never be as important as land tenure. However, in areas where there is increasing water scarcity, water tenure is already as important as land tenure or is rapidly becoming so. This is particularly the case where water, or rather the absence of water (rather than land) is the limiting factor for production or where the delivery of basic human needs in terms of water supply is a major challenge. It is true that ‘water tenure’ is not a term that has been commonly used. It is also true that water tenure in itself does not provide a ‘solution’ to the world’s water challenges. But in a world where the demand for water resources is constantly increasing, the need to ensure that people, as individuals or groups, can benefit from secure and equitable water tenure and at the same time guarantee the sustainability and efficiency of water use could not be more acute. The question is not “should we should take water tenure seriously” but rather “can we can afford not to?”.
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1 Some of the reasons for this decision are described in the report Strategic Evaluation of FAO work on tenure, rights to land and other natural resources – Final evaluation report FAO Office of Evaluation, FAO Rome, 2012.

2 It is worth noting that the use of the term tenure is not restricted only to natural resources: judges and academics may also have tenure in the sense that they cannot be removed from office other than in exceptional and specified circumstances.

3 The precise scope of the boundaries of ‘water resources’ in connection with water tenure is an issue for further discussion. However there is no reason in principle why rainfall cannot be included just that in most jurisdictions the use of rainwater is entirely unregulated. Indeed in many countries the civil code explicitly recognizes the right of land owners to make use of the rain and surface water flow on their land. Only in a few countries are restrictions placed on rainwater use and harvesting.

4 Aquifers are never, or very rarely emptied (e.g. pumping of fossil groundwater), because water is a renewable resource that is constantly being replenished.

5 There is no legal reason why property rights cannot be created on the basis of legislation through a legal procedure such as the issue of a permit: intellectual property rights such as patents are created in this way.

6 Confusingly the words ‘permit’, ‘licence’, ‘consent’, ‘authorization’ are generally not terms of art, in the sense that they do not have a uniform legal meaning. Unless legislation in a particular jurisdiction seeks to give such words a particular legal meaning they tend to be used interchangeably. In the context of the present discussion, in some jurisdictions ‘modern’ formal water rights may be created on the basis of legal instruments called ‘licences’, while shorter-term rights to use water resources, which are described in this paper as ‘regulatory licences’, may be created on the basis of legal instruments that are described as ‘permits’ (or ‘consents’ or ‘authorizations’).

7 Also noteworthy is the International Center for the Settlement of investment Disputes (ICSID) hosted by the World Bank. The 1965 ICSID Convention, which is the legal basis for the creation of ICSID, has similar rules as regards the enforcement of arbitral awards issued by ICSID.

8 In 2001 the U.S. Fish and Wildlife Service survey gave the following monetary values for recreational activities in Nebraska involving water resources: fishing: US$307 million; wildlife-watching: US$211 million; hunting: US$306 million (Zellmer, 2008).

9 ‘Holding’ is synonymous with ‘tenure’ as noted in part two.
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BOXN
Non-implementation

In India, the Maharashtra State Irrigation Act of 1976 (MIA) is the basis for all other irrigation-
related legislation. It provides a detaled framework for different facets of anirrigation law. Since
all subsequent legislation refers back to this law itis the de facto template on whichalllater state
laws have been formulated. However, the MIA has not yet been implemented for the simple
reason thatnecessary implementinglegislation has notbeenformulated. Thelawisa‘paper tiger’

Pending the implementation of the MIA, colonial-cra rules are still followed, some dating
from the ninetcenth century, despite completely different contexts and challenges. As a result,
water use (diversion and theft) is virtually unregulated. The MIA provided for regulation,
monitoring and a set of responsibilities for the officials and the land owners in terms of use
of surface water. But due to the non-formulation of rules to implement the MIA, conveyance
losses have become serious without anyone being held responsible. Water theft is a rule
rather than exception. Trregular water rotation, non-maintenance of canals, arrears of water
tariffs and massive diversion of rrgation water to non-irrigtion purposes,all of which were
meant to be arrested and checked by the MIA, have proliferated and continued with greater
intensity even after newer laws were enacted (James et al., 2014).
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BOX K

South A

a - Schedule 1 entitlements

As described in the case study, in South Africa, a person may use small quantities of water
for use for domestic purposes, limited to single household use. This is defined as ‘Schedule
1 water use. Schedule 1 entidlements include the use water in or from a water resource for
reasonable domestic use (e:g. non-commercial domestic gardening, animal watering, water
harvesting and firefighting) and recreational use. The water may be abstracted directly from
any water resource to which that person has lawful access. The water may also only be used
on land owned or occupied by that person.
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BOX J
Hydropower concessions in the Lao People’s Democratic Republic

In the Lao People's Democratic Republic, in accordance with article 13 of the Law on Water
and Water Resources, the use of water for hydropower generation s regulated on the basis
of specific legislation: the Law on Electricity 2008, as amended. The Law on Electricity in
turns provides for hydropower investments to be undertaken on the basis of ‘concession
agreements’ between the Government and foreign investors, most of whom are foreign.
More than 15 of such concession agreements, which are understood to confer ‘water rights’
on the investors, have been concluded to date. Unfortunately no one, apart from the relevant
government officials and the investors themselves, know what these agreements actually say,
as they are commercially confidential.
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BOX M
Governance from an FAO perspective: The FAO Strategic Framework

“The concept of governance embraces the formal and informal rules, organizations, and
processes through which public and private actors articulate their interests; frame and
priorit and make, implement, monitor, and enforce decisions. Its scope includes the
special constitutive processes through which these rules, organizations and policy processes
are formed, adapted, revised and dismantled. Essential governance activities include agenda-
ing, norm-, rule- and policy-making, measurement, monitoring, enforcement

¢ issues

setting, priori
and adjustment.

Governance is not simply “what governments do.” Governance issues arise, and governance
takes place, in many different settings, both public and private, from local communities, farms
and cooperatives, to business organizations and large-scale enterprises, and in a wide variety
of local, regional, national and international contexts. A robust concept of governance takes a
whole-of-society perspective, recognizing that improving governance involves strengthening
and empowering non-state as well as state actors.

"To improve the governance capacities of societies and of social actors is to enable effective
and efficient collective problem-solving in ways that are regarded as legitimate by the
stakeholders who are involved.

The term “governance”, or “good governance”, is sometimes used in ways that imply a
uniform set of criteria to be applied universally as a precondition to policy success. The FAO
approach is not premised on such assumptions, but sceks to incorporate in its framework
sensitivity to widely shared principles that can be incorporated in different ways within and
across socicties to enhance legitimacy and effectiveness, and to make governance, among
other things, a widely shared, mutual learning process. These key principles for enhancing
effective governance include: participation, transparency, accountability, legitimacy; equality
and fairness, efficiency and effectiveness, and rule of law.” (FAO, 2013)
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BOX L
Planning and use conditions

River basin management planning
outa common vision for the management of water resources within a given basin, these plans
typically identify current and projected demand, set out prioritics for water use, identify
measures to protect the aquatic environment and specify how fluctuations in resource
availability, seasonal or otherwise, are to be addressed. The plans directly affect the allocation
of water tenure rights and the conditions to which they are subject.

akey tool of water resources management. In setting

In the case of formal land tenure, as noted in part two, land tenure rights can be distinguished
from land-use planning restrictions. This is particularly clear in the case of land ownership
aland owner is essentially completely free, as a matter of land tenure, to choose how to use
his or her land. Other types of land tenure arrangements, such as leases typically specify the
purpose for which the leased land may be used, and in the case of casements/servitudes the
purpose s implicit in the right itself. Land use planning law is separate to land tenure law, bu
the net result is the broadly the same: both water tenure and land tenure rights are subject
to conditions as to how the resource can be used. The main difference is that, in the case of
land ownership rights, the layer of conditions derive from land-use planning law and are not
incidental to land tenure itself.

An interesting issue that has rarely been resolved satisfactorily concerns the relationship
between land-use planning, management and land tenure, and river basin planning, integrated
water resources management and water tenure.
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BOX G
Water tenure, property rights and quasi-property rights

As noted formal water rights are a kind of property right or quasi-property right. While a
full discussion of the term ‘property” is beyond the scope of this paper, it is useful to consider
this point in more detail in terms of regulatory licences, which do not by their nature create
property rights.

While often used as a kind of shorthand for ownership, the world property (like the word
tenure) derives from Norman French and means something that belongs to someone
(originally something that was ‘proper’ to that person). Property rights include, but go
beyond, ownership rights. For example, a patent is an intellectual property right.

Different disciplines have their own conceptions of property, with legal analysis tending
t0 use the notion of the bundle of rights and duties that arise from property. However, a
common clement of the idea of property is the right to exclude others cither from a physical
space, as in the case of land, or from the right to use the substance of the property right (c.g.
patent holders can exclude others from using their invention). The holder of a ‘modern’
formal water right can exclude others from interfering with the flow of water to which that
right relates.

In common law, a licence, such as an implied licence to enter into a shop or an administrative
document like a driving licence, does not confer any property on the licence holder and does
not provide any basis for excluding others (e.g. to enter into the shop or from driving the
car). Such a limited licence may render conduct that would otherwise be illegal legal, but no
more than that. One of the common tests for property rights is the right to sell or dispose.
Not all ‘modern’ formal water rights permit this, and that is why the term quasi-property
right s also used in this paper:
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WABLE 1
A preliminary typology of water tenure relationships

Type Summary description Strengths Weaknesses

Tenure arrangements defined by formal law

“Traditional’ formal Usually land tenure based: Arise automatically by May be out-dated in terms of
water rights rights to use water resources  operation of law (also hydrology/technology.

derive from land tenure depending on use in o

Fohts. Inparts of he e Uskang  Ofen dificl t quandty

‘Western USA and Canada Canada). :

they are based on prior use.
Modern formal water _ ermit-based long-term Sophistiated, legally  Depend on monitoring and
rights Tights (1230 years of more)  foust, potential 10 measurement.

do not depend on land confer the highest level

tenure rights. Property of tenore secerty. May be costy o implement.

rightsiquasi-property rights,
valuable and capable of
being asserted against the
state and third parties.

Rights holders have an
interest in asserting
them.

Possibility of trading.

Regulatory licences short term (e.g. annual) Relatively easy to Very difficult to enforce.
licences to use water based legislate for and to
ona command and control  implement on paper. Rights are personal.
approach. Holders have very little
incentive to comply.
Agency control Extensive legal powers are  Streamlined decisi Risk of elite/political capture.

granted to an irrigation/ making enables rapid
‘water agency to abstract and  infrastructure investment
use water resources.

Little room for water users
to participate in decision

making
Water supply contracts  Contracts, usually written,  If of sufficiently long Annual contracts provide little
for the bulk supply of water  duration can create water security.

for irrigation, industry or  strong rights to water
other purposes using water  delivery.
infrastructure.
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BOX F

Conditions applicable to ‘modern’ formal water

General conditions typically requires

o thatuse be made of the water thatis subject to the water right, failing which the right
will lapse. This is to prevent speculation and hoarding;

o water to be used only for the purpose for which it was allocated (e.g. agriculture,
industry);

« water protection measures to be undertaken;

o the treatment of any waste water prior to its discharge;

o the return of any unused water to the water course from which it was abstracted;
and

o the payment of any applicable water fees or charges.

Specific conditions are, as their name suggests, specific to cach individual water right and
enable a water administration to impose additional controls on how water is used to minimize
specific third party and environmental impacts relating to individual uses. Common examples
of specific conditions regulate the point at which water may be abstracted, how water is to be
abstracted, the place where it may be used, the specific purpose for which it may be used, how
water i to be used, the time or periods during which water may be used and preciscly how
wastewater is to be treated on the basis of a range of different types of standard, including
discharge standards and process standards.
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BOX |
‘Secret’ WUOs?

During the field work in preparation for the Indian case study, none of the villagers
interviewed were aware of a WUO in one study area village, even though irrigation
department officials confirmed that there are WUOs on all minor and subminor canals in
the command area fed through the canal. These WUOs submitted their written estimates of
seasonal water requirements, without which canal water could not be supplied to the village.
Informally, however, a subengineer with the irrigation department said that the WUOs do
not really function, although members are listed and someone from the village submits the
seasonal request on behalf of all farmers in the village (James et al,, 2014).
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ML S
Linking water tenure to water use

Type of Water  Agriculture Industry  Hydro  Environment  Navigation  Inland  Recreation/
water tenure supply power fisheries/  landscape
relationship (network) Tivelihoods
Tenure relationships defined by formal law.

“Traditional’ x v Unlikely v x Unlikely

formal water

rights

‘Modern’ v v v v x * * *
formal water

rights

Regulatory  Unlikely v Unlikely v v x v
licensing

Agency v v v v x x x ®
control

Water supply v v v ® x x x ®
contract

Commonhold x v x ® x x x x
tenure

Investment v v v v x x x *
contract

'De minimis x x ® x x x x
use

Regulated free % v * * x v x ®
use

Reserve/ * * * v v v
minimunm flow

Tenure relationships defined by formal law.

Customary * * * v v v v
water tenure

Religious law x v * * v x x v
Informal x v v ® x x v *
tenure

Assumed or v v x * x x x ®
impossible

tenure

Unrecognized x * x ® * v v v

tenure
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BOX H
Commonhold tenure and water user organizations

Over recent years, many developing countries devolved a range of water management tasks
from state agencies to participatory, autonomous and financially self-supporting WUOs. A
similar process has taken place in many transition countries as a result of land and agrarian
reforms. At the same time, while the long established WUOs in many countries in Europe
and the Americas operate on the basis of specific legislation, in a number of developing
countris, they operate on the basis of customary law as they have done for centuries.
Many WUOs are responsible for the operation and maintenance of irrigation systems and
for supplying their participants with irrigation water. Although they have different names,
vary greatly in size (being responsible for systems that irrigate only a few hectares to those
that cover several thousand hectares) and operate in quite distinct socio-cconomic contexts
(from large commercial farms in California to the tiny landholdings of farmers in Ethiopia)
WUOs share a common basic approach. They are governed through elected bodies by
their participants: the farmers and land holders whom they serve. The participants are also
responsible for paying for the operations of the WUO and determine the level of service they
are willing to pay for. Each participant is subject to the rules of the relevant WUO but also
benefits from a serics of rights against the WUO, including the right to a share of the water
that the WUO receives and rights relating to the governance of the WUO, including the right
to participate in clections and inspect the WUOs accounts and records.

While WUOs are premised on the idea that their participants have a common interest in
working together, someparticipants may well be in competition with each other for land
and water resources. There is an inherent risk of conflict within WUOs, which requires
particularly robust governance arrangements. Experience suggests that while it is usually
possible to legally establish WUOs on the basis of existing legislation using existing legal
forms, such non-governmental organizations (NGOs), cooperatives or even companies, this
approach is not sustainable due to a number of inevitable legal problems. Instead, in countrics
with a long WUO tradition, WUOs are invariably established as a special legal form on the
basis of specific legislation that clearly set out the rights and duties of WUO members and
ensure that cach WUO has appropriate internal governance structures to promote cffective
performance and m . The net result is that the effecive realization
of the right of each WUO participant to irrigation water for example, is entirely dependent
on the performance of the WUO (see FAO, 2009). A particular challenging
created when WUOs are established in a top-down manner, often with donor support, and
lack the necessary legitimacy among water users to ensure their relevance and effectiveness.

imize the risk of con!

tuation is
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Potential tradability of different types of water tenure

Type of water Potential for  Comment

tenure relationship  water rights

trading

Traditional formal  Limited Because they ae ted to theland, raditional forma water

water rights ights can only be ‘sold if the relevant plo s o s, The
only exception arise in part of the Western USA and Canada
in jurisdictions where the prior approprition doctrine applis
and where there s an active market in woter rights. Ths 1 in
effect the only way to re-alocate watershort o expropriation
‘which would be both controversal and expensive. Hoviever
this s > unique and non eplicable suation. 1t docs show that
water rights can be traded In that particular context However
itisrather unlikely that any other Jursdiction would seck to
inttaduce the prior appropriation doctrine, which emerged from
case law nto 1 egilaton due to the very imited possbiities
forrealocation that perpetual rights ofer

“Modern’ formal Yes Its however important to note that modern’ formal water

water rights ights cannot be traded in al jurisictions and therefore that
the benefts of 2 modern waterrights egime do not depend
soley on tradabity.

Regulatory No Such rghts may be personal to the holder and even if they are

Ticensing ot then the transacton costs wil outweigh the benefts.

Agencycontel  No By definition because broad rghts are conferred on an agency
bylaw.

‘Water supply Yes Depending on the wording of the contractin question rights

contract entitlements may be sold o leased. In fact, thelteature.
uggests that most water rights trades relate to contractual
Water rights wathin rigation schemes,

Commonhold No Because the rights arise by reason of partcipation i the body

tenore that holdsthe water tenure ightsin common.

Investment contract  Limited 25 with “aditional formal water rghts the only way to
ransfer the bencfits vould be to ranster the baneft o the
entire contract

Deminimisse  No Because there are nosubstantive rights to ransfer.

Regulated free use  No Again there ae no substaniive ights to wansfer - a person
either qualiies for tis kind of tenure o does not.

Resenveiminimom  No The nature of this ype of tenure s such that i i not suitable

flow for radensanster

Customary water Yes Some examples do eist of the sae and lease of water rights

tenure under customary tenure in accordance with local lawi However
such transactions will invariably be confined within the
Community subject to thatlaw:

Religious law No The nature of this type of tenure s such that it i not suitable
for wadensanster.

Informaltenure No Formal wansactions re precluded by the very natwre of the
tenure.

Assumed or No There ae no rightsthat can be transfered.

impossible tenure

Unecognized Mo ‘Again there ae o rights that can be transfrred.

frony
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BOX C
The human right to water

The emerging human right to water (or more accurately the emerging human right to
safe drinking water and sanitation), which is seen as an important mechanism for securing
the supply of safe drinking water and the achievement of the Millennium Development
Goals, received a significant boost on 28 July 2010, when pursuant to Resolution 64/292,
the United Nations General Assembly voted to recognize the right to safe drinking water
and sanitation as a human right that s essential for the full enjoyment of life and all human
rights. On 24 September 2010, the Human Rights Council affirmed that the human right to
safe drinking water and sanitation s derived from the right to an adequate standard of living
and inextricably related to the right to the highest attainable standard of physical and mental
health, as well as the right to life and human dignity. Debate continues as to how the human
right to water is best to be actualized in practice.
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BOXB

Blackacre:

n example of land tenure complexity

Mr and Mrs Green decide to buy a parcel of privately owned land called ‘Blackacre’. The
Greens do not have quite enough money to complete the purchase so they borro from
their bank. In order to safeguard its loan, the bank takes a mortgage or charge over the land
plot at the time of the purchase. If the Greens fail to keep up their mortgage payments, the
bank can seek an order that the land be sold so that it can recover its money together with
interests and costs.

There are three houses on Blackacre. Mr and Mrs Green move into one house. The second
house is rented o a family with small children on the basis of a six-month lease. Mr and
Mrs Green agree that Mr Green's brother can move into the third house, which is rather
dilapidated, on the basis that he wil fix it up, after which he will be able to live there rent-free.
Blackacre also includes some agricultural land. The Greens rent out one field t0: local farmer.
There s an old track across part of the land, which seems to be unused. There are many fruit
trees on the land, which produce much fruit.

Then a number of land tenure issues arise. A group of people (‘squatters), without
permission, move on to one of the fields and set up a camp. The Greens are advised that
they mustseck a court order to remove them, failing which the squatters may,afte a cerin
number of years, acquire legal rights to remain on the land. The Greens have an argument
with their farmer tenant over the time it i taking to remove the squatters and decide to end
his lease. They are told that they may not do thi, due to specific land tenure legishtion that
confrs legal sccurity on agricultural tenants. A neighbouring landowner begins to drive his
caralong the old track across the land each morning and evening, He caims thathe s entitled
10 do 50 on the basis that he has an casement (or servitude’) n the form of a right of way'.
A local man stats to graze his sheep on part of Blackacre and to harvest the fruit rees. He
claims he has ancient grazing rights and a right o harvest the fuit (a profit a prendre).

Mr Green's rother does considerable work on the house he ives in. One day,there s huge
argument between the brothers, and the Greens tell the brother to leave. He counters that he:
is entited to remain in the house on the basis of the earlir agreement. The Greens decide to
increase the level of rent payable by the family; and when the family refuses,tll them to leave.
“The family reply that they are entitled to benefitfrom social housing legislation, meaning that
the rentis frozen, and that n any even, the leas s automatically extended indefinitely under
the same legislation as long as the family wish to live there, Increasing financial pressures take
atoll on the Green's relationship and they discuss divorce. Mr Green suggest that they sell
Blackacre and divide the proceeds evenly. Mrs Green points out that she i fact put up most
of the money and that their shares should be determined accordingly. Even if Blackacre is
sold, the sale wil be subject to the rights of the farmer,the family, the brother, the neighbour
and the fruit harvester, not to mention the bank, which will have the frst claim over the sale
proceeds i order to recover ts loan.

T h

terms are lrgely synonymaus. The former is usd inthe common L tradition and theltter
il aw tradiion
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BOX E

ies subject to a ‘modern’ formal water

Apart from the use of water, a number of other activities must be regulated within or in
coordination with a modern water rights regime du to their impact on water flows and water
quality, as well as on formal water rights and other types of water tenure arrangement. These
include: the diversion/restriction/alteration of the flow of a water course; the alteration of
bed/banks/characteristics of water courses; the extraction of gravel and other minerals from
water courses; the reuse of water; navigation; and the discharge of wastes or pollutants to
water courses.
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BOX D
The prior appropriation doctrine

‘The prior appropriation doctrine developed to serve the practical demands of nineteenth
century water users in the western United States and Canada. Water rights are acquired where
a person intentionally applies a particular quantity of water to a particular beneficial use and
continue as long as the beneficial use is maintained. The date of the appropriation determines
the user's priority to use water, with the carliest user having a superior right in times of low
flow (see FAO, 2006).
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FIGURE 4
The relationship between governance, water governance,
water tenure governance and water tenure

~
‘GOVERNANCE: formal and informal rules, organizations, and processes through
which public and private actors articulate their interests; frame and prioritize issues;
and make, implement, monitor and enforce decisions

Governance of water tenure: governance concerning water tenure

Water tenure: the relationship, whether legally or
customarily defined, between people, as individuals or
groups, with respect to water resources
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FIGURE 3
Nested claims relating to irrigation infrastructure

Water users

Water user organization
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FIGURE 2
Overlapping water tenure claims on a single river reach
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FIGURE 1
llustration of multiple land tenure claims over a single land plot
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BOX A
The main legal traditions

‘The civil law tradition applies in most European countries, including the formerly socialist
countries of Central and Eastern Europe, nearly all the countries of Latin America, large parts
of Africa, Indonesia and Japan, and the countries of the former Soviet Union.

‘The common law tradition, which emerged from the law of England, applics also in the
Australia, Canada, India, New Zealand, Pakistan, Singapore and the United States and
the remaining African countries that are not in the civil law tradition as well as other
Commonwealth countries and a number of countries in the Middle East. Although the
colonial period explains why European law was ‘received” into the legal systems of so
many countries, it is not the only reason. A number of countries that were never colonized,
such as Japan, looked to European and subsequently North American law in revising or
modernizing their own legislation.

A third legal tradition, socialist law, also has European roots. Following recent market-
oriented reforms in countries like China and Viet Nam, socialist law tends to more closely
resemble civil law. Finally, it is worth noting that the legal systems of some countrics, such as
South Africa have been influenced by both civil law and common law traditions (FAQ, 2004).
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Exploring the concept
of water tenure

Tenure arrangements determine how people, communities and
organizations gain access to, and use, natural resources, and are
gaining increasing attention and recognition as part of efforts
towards sustainable, equitable and efficient use of natural
resources. Yet, there is little literature available on the concept
of water tenure. The purpose of this paper is to examine the
notion of tenure in connection with water resources and to
explore whether the concept of water tenure has the potential
to make a useful contribution towards addressing some of the
world’s water resources challenges. It seeks to provide answers
to the following questions: (a) What is water tenure? (b) Does
water tenure really exist? (c) Could the concept of water tenure
be useful in terms of the development of natural resources
policies and practices?
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Mapping water tenure security against use type
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TABLE 4

Relative security of formal tenure arrangements

Degree of Type of water
formal security tenure relationship.
(decreasing)

Degree of formal security

Caveat

Investment contract

In the case of a foreign investment
potentially the most secure type of
water rights as may be protected

under international investment law

If the contract is confidential it may
be difficult to enforce with resorting
to arbitration.

“Modern’ formal
water rights

The most legally secure type of water
tenure available under national law.

Can be costly to introduce and
implement.

Agency control

For the agency concerned very high
fevel of security.

Water supply
contract

If of sufficiently long duration should
provide a relatively high degree of
security.

Little security provided if short
term.Depends on performance of
igation agency.

“Traditional’ formal
water rights

Legally secure as a property right of in
definite duration.

Difficult to quantify.

Commonhold tenure

Provided the WUO o equivalent holds
secure tenure and operates effectively
can provide very secure water tenure.

Regulated free use

Provided necessary measures taken
by water administration can ensure
provision of sufficient water.

Not directly enforceable by
beneficiaries as depends on

administrative action. No individual
‘right’ that can be used as security.
No possibility to exclude new users.

De minimis use

Legally ‘secure in the sense that such
types of tenure are typically specified
in law

DO not confer rights that can be
enforced - depend on action by the
water administration. No possibil
to exclude other users.

Reserve/minimum
flow

Because the rights arise by reason of
participation in the body that holds
the water tenure rights in common.
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